
MERCER LAW REVIEW

VALIDITY OF FEDERAL. COMMUNICATIONS
COMMISSION'S PROPOSED RULES* THAT CERTAIN
RADIO "GIVE-AWAY" PROGRAMS ARE LOTTERIES

O N AUGUST 5, 1948, the Federal Communications Commission
issued a notice that it proposed to issue rules relating to lotteries.

Issued under the authority of Section 316 and 303(r) of the Com-
munications Act of 1934 as amended,' the notice stated that: "These
rules would set forth with particularity for standard, FM and tele-
vision broadcasting, certain types of programs which the Commission
believes are in violation of Section 316 of the Communications Act
of 1934, as amended, which prohibits the broadcast of 'any advertise-
ment of or information concerning any lottery, gift enterprise, or
similar scheme, offering prizes dependent in whole or in part upon
chance'. The rules are intended to afford broadcast licensees with as
specific advance information as is possible as to the various types of
programs which the Commission considers are in violation of the
Section of the Act."' Prior to the issuance of this notice, Section 316
of the Communications Act was repealed and re-enacted as Section
1304 of the Criminal Code,' effective September I, 1948. When the
repeal was brofight to the attention of the Communications Commis-
sion, it issued a supplemental notice on August 26, 1948, reaffirming
its intention to proceed with its rule making, but basing its authority
on Sections 307(a), 308(b) and 309(a) of the Communications
Act,4 which deal with the regulatory and licensing powers of the Com-
mission. The supplemental notice stated that the proposed rules were
to "assist the Commission, licensees and other interested persons in
giving effect to the public policy embodied in the determination of
Congress." While recognizing the repeal' of Section 316 of the
Communications Act, the Commission contended that in order to de-
termine whether the granting of a particular license "would serve the
public interest, convenience or necessity," it must take into considera-
tion "the Congressional mandate that no licensee should broadcast
any program containing any advertisement, or information concern-
ing any lottery." Pursuant to Section 1003 (b) of the Administrative

(*Editorial Note: Subsequent to the time this comment went to press the Federal
Communications Commission, on August 19, 1949, finally adopted the Rules dis-
cussed herein.)
1. 48 STAT. 1081-1105 (1934), 47 U. S. C. A. 151-609 (Supp. 1948).
2. Notice of Proposed Rule Making, Released August 5, 1948.
3. 62 STAT. 683 (1948), 18 U. S. C. A. Sec. 1304 (Supp. 1948).
4. 48 STAT. 1081-1105 (1934), 47 U. S. C. A. 151-609 (Supp. 1948).
5. 62 STAT. 862 (1948), see 47 U. S. C. A. 916 (Supp. 1948).
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Procedure Act,' both the original and supplemental notices provided
that: "Any interested party who is of the opinion that the proposed
rules should not be adopted, or should not be adopted in the manner
set forth in the Appendix hereto, may file with the Commission on or
before September io, 19 48, a statement or brief setting forth his
comment. At the same time persons favoring the rules as proposed
may file statements in support thereof."

Under the proposed rules.- the Commission would deem a lottery
in violation of Section 1304 of the Criminal Code any program which
offers a prize consisting of money or things of value to any person
whose selection is dependent upon lot or chance, or if, as a condition
of winning such prize:

I. Winners are required to furnish money or anything of
value or are required to have in their possession any product of
a sponsor of a program broadcast on the station in question;

2. Winners are required to be listening to or viewing the pro-
gram in question;

3. Winners are required to answer correctly a question whose
answer has been given on that station;

4. Winners are required to answer the phone or write a letter
if the phone conversation or letter is broadcast by the station.

These rules if adopted by the Commission will have the force of
law,' thus licensees who violate them will be subjected not only to
possible loss of license, but also the penalties of fine and imprison-
ment established by Section 502 of the Communications Act9 for
violation of any regulation of the Commission.

Whether or not the Commission, when it makes such rules, can
extend the statute, in this instance define a lottery more broadly than
the courts which have defined it through the cases passing on the vari-
ous federal lottery statutes, is not so well settled. Assuming that Sec-
tion 316 were still in the Communications Act, under the general rules
applied to administrative agencies in the past, the Communications
Commission probably could not define a lottery more broadly than the

6. 60 STAT. 238 (1946), 5 U. S. C. A. See. 1003 (b) (1948).
7. Notice of Proposed Rule Making, Released August 5, 1948.
8. 48 STAT. 1082 (1937), 47 U. S. C. A. Sec. 303 (r) (Supp. 1948). The Commission may "Make

such rules and regulations and prescribe such restrictions and conditions, not inconsistent with
law, as may be necessary to carry out the provisions of this chapter, or any international radio
or wire communications treaty or convention, or regulations annexed thereto, including any
treaty or convention insofar as it relates to the use of radio, to which the United States is or may
hereafter become a party."

9. 48 STAT. 1100 (1934), 47 U. S. C. A. Sec. 502 (Supp. 1948), "Any person who willfully and
knowingly violates any rule,, regulation, restriction, or condition made or imposed by the Com-
mission under authority of this chapter, or any rule, regulation, restriction, or condition made
or imposed by any international radio or wire communications treaty or convention, or regula-
tion annexed thereto, to which the United States is or may hereafter become a party, shall, in
addition to any other penalties provided by law, be punished, upon conviction thereof, by a fine of
not more than $500 for each and every day during which such offense occurs."
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Courts." However, the tendency of recent decisions of the Supreme
Court seems to be toward a broadeninig of administrative powers, so
that if the question arose today, the Commission's actions might well
be upheld." It is uncertain whether or not the revocation of a license
or the refusal to renew a license for violations of these regulations,
assuming that Section 3 16 were still in the act, would be unlawful in
the light of the fact that the Congress has provided criminal sanc-
tions for the violation of the lottery provisions of Section 316.12 The
answer seems to depend on whether public interest is a broad enough
criterion, to permit the Federal Communications Commission to say
that what it considers in violation of Section 36 is not in the public
interest even though no court in fact decides that a violation has taken
place.

However assuming that the Commission could adopt these rules,
were Section 3 16 still in the Act, Section 3 16 has been repealed which
leaves unanswered the question whether the Commission now has
power to pass these rules under other provisions of the Communica-
tions Act.

Sections 4 (i) and 303(r) of the Communications Act 1 authorize
the Commission to make rules and regulations, not inconsistent with
the Act or with law, necessary in the execution of its functions or "to
carry out the provisions of the Act." Section 307 (a), 308 (b) and
309 (a) 4 authorize the Commission to issue licenses if the public con-
venience, interest or necessity will be served thereby. These are the
sections which the Commission now relies upon as the basis for its
autho.rity to issue the proposed rules. In the first place, the Commis-
sion argues that since lotteries are forbidden by Section 1304 of the
Criminal Code, that it would not be in the "public interest, con-
venience or necessity," to broadcast such programs and that, there-
fore, the Commission may make rules and regulations interpreting
what are lotteries under the- Criminal Code. The authority of the
Commission to determine what is in the public interest, convenience
or necessity has been upheld by many courts. 5 But this authorityis
10. The scope and extent of administrative authorities to enact rules and regulations is limited by
* the Federal and state constitutions and the statutes granting them such power. Arizona Grocery

Co. v. Atchison T. & S. F. R. Co. 284 U. S. 370. 52 S. Ct. 183, 76 L. Ed. 348 (1931). The
extent of the power to make rules and regulations must be determined by the purpose of the
act and the difficulties its execution might encounter. United States v. Antikamnia Chemical Co.,
231 u. S. 654, 34 S. Ct. 222, 58 L. Ed. 419 (1913). since the power to make regulations is
administrative in nature legislation may not be enacted under the guise of its exercise by
issuing a "regulation" which is out of harmony with or which alters, extends, or limits the
statute being administered. Commissioner of Internal Revenue v. Winslow, 1138 F. 2d 418, 133
A. L. R. 405 (C. C. A. 1st 1940). See also United States v. 200 Barrels of Whiskey, 95 U. S.
571. 24 L. Ed. 491 (1877); Campbell v. Galeno Chemical Co., 281 U. S. 599, 50 S. Ct. 412, 74 L.
Ed. 1063 (1929); Helvering v. Powers, 293 U. S. 214, 55 S. Ct. 171, 79 L. Ed. 291 (1934).

11. National Broadcasting Company v. United States, 319 U. S. 190, 63 S. Ct. 997, 87 L. Ed. 1344
(1934).

12. 48 STAT. 1088 (1984). 47 U. S. C. A. 316 (Supp. 1946) (now repealed), '. . . Any person
violating any provision of this section shall upon conviction thereof, be fined not more than $1,000
or imprisoned not more than one year, or both, for each and every day during which such
offense occurs."

13. 48 STAT. 1081-1105 (1934), 47 U. S. C. A. 151-609 (Supp. 1948).
14. Ibid.
15. Colorado Radio Corp. v. Federal Communications Comm., 118 F. 2d 24, 75 App. D. C. 270 (1941);

[Vol. 1



COMMENTS

not unlimited. Section i of the Communications Act"8 provides for a
"Commission to be known as the Federal Communications Commis-
sion which shall be constituted as hereinafter provided, and which
shall execute and enforce the provisions of this Act." Section 9 of the
Administrative Procedure Act" provides: "In the exercise of any
power or authority-(a) No sanction shall be imposed or substan-
tive rule or order be issued except within jurisdiction delegated to the
agency and as authorized by law." The intent of Congress in both
these sections clearly is to limit the power of administrative agencies
to the scope of the statutes which they are created to administer.

It is not for an agency to determine the limits of its statutory
power. 8 The duty imposed on the Communications Commission in
considering applications for permits for radio broadcasting stations is
to grant the permit if the public convenience, interest or necessity will
be served." However, the term "public convenience, interest, or neces-
sity," as applied to a broadcasting station, should not be given such
broad meaning as is applied to it elsewhere in public utility legisla-
tion." "This criterion is not to be interpreted as setting up a standard
so indefinite as to cover an unlimited power". 2 It is to be interpreted
by its context, by the nature of radio transmission and reception, by
the scope, quality and character of services." "As it is the purpose of
the act to secure the use of channels of radio communication by pri-
vate licensees under a .competitive system, those licensees must be
protected in that use, not merely from unlicensed stations and unlicens-
ed operators, but from improper activities of licensed stations and
operators, and from arbitrary action by the Commission itself, in the
exercise of its regulatory power."'" In People's Bank v. Eccles," the
court said: "An administrative agency may have a wide latitude with-
in which to function, and may be authorized to prescribe regulations
which must be observed by those subject to its jurisdiction. But its
regulations must fall within the limits of the authorizing statute, and
must be such as will carry into effect the will of Congress."

It follows that whatever the authority of the Commission to de-

Colonial Broadcasters v. Federal Communications Comm., 105 F. 2d 781, 70 App. D. C. 258
(1939).

16. 48 STAT. 1060 (1934), as amended, 50 STAT. 189 (1987), 47 U. S. C. A. Sec. 151 (Supp. 1948)
(italics supplied).

17. 60 STAT. 242 (1946), 5 U. S. C. A. See. 1008 (Supp. 1948) (italics supplied).
18. Federal Communications Comm. v. Pottsville Broadcasting Co., 809 U. S. 134, 60 S. Ct. 437, 84

L. Ed. 656 (1940).
19. Colonial Broadcasters v. Federal Communications Comm., 105 F. 2d 793. 70 App. D. C. 258

(1939).
20. Sanders Bros. Station v. Federal Communications Comm., 106 F. 2d 821, 70 App. D. C. 297

, (1939), rev'd on other grounds, 309 U. S. 470, 60 S. Ct. 693, 84 L. Ed. 869 (1939).
21. National Broadcasting Co. v. United States, 819 U. S. 190, 216, 63 S. Ct. 997, 1009, 87 L. Ed.

1344 (1943).
22. Yankee Network v. Federal Communications Comm., 107 F. 2d 212, 71 App. D. C. 11 (1939).
23. Ibid.
24. 161 F. 2d 636 (App. D. C. 1947), rev'd on ground no controversy presented. 833 U. S. 426, 68

S. Ct. 641, 92 L. Ed. 784 (1948).
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termine what constitutes a lottery might have been prior to the repeal
of Section 316 of the Communications Act, it no longer exists. The
power of the Commission to act in the "public interest, convenience
and necessity" is no substitute for such authority. This power is not
an unlimited right to seek out evils and correct them.2 5 The phrase
"public interest, convenience and necessity" is to be read in its context
in the Communications Act. So read it becomes apparent that it is
limited to the interest, convenience or necessity of the public relative
to the Communications Alct. 2 1 In Radio Station WOW v. Johnson"
the Supreme Court, in upholding a state court's action setting aside
for fraud a transfer of licensed facilities approved by the Federal
Communications Commission, pointed out that the mere fact that
licensed facilities are the instruments of fraud does not bring the
fraud within the Jurisdiction of the Commission. "The 'public inter-
est' with which the Commission is charged is that involved in granting
licenses. Safeguarding of that interest can hardly imply that the interest
of the states in enforcing their laws against fraud has been nullified
insofar as licensed facilities may be the instruments of fraud." So
here, the mere fact that licensed facilities are used in violation of the
criminal law does not bring the violation within the power of the
Federal Communications Commission to punish. Of course, the Com-
mission can consider violations of other acts in granting or renewing
licenses, not only in the public interest, but to determine whether or
not the applicant is of good moral character as required by Section
308 (b) of the Communications Act of 1934, as amended2 8 which
provides in part-"All ... applications shall set forth such facts as
the Commission by regulation may prescribe as to the . .. character
... and other qualifications of the applicant." It was stated in Mester
v. United States," "A person's character is usually thought to em-
brace all his qualities and deficiencies regarding traits of personality,
behavior, integrity, temperament, consideration, sportsmanship, al-
truism, etc., which distinguished him as a human being from his% fel-
low men. His disposition toward criminal acts is only one of the quali-
ties which constitute his character ... courts must give to words their
commonly understood definitions . . ." But this does not mean that
the Communications Commission can set up regulations interpreting
or attempting to enforce provisions of other statutes. 0

If the Commission can make rules and regulations interpreting a
25. Schecter Poultry Corp. v. United States, 295 U. S. 495, 55 S. Ct. 837, 79 L. Ed. 1570, 97 A. L. R.

947 (1935).
26. National Broadcasting Co. v. United States. 319 U. S. 190, 63 S. Ct. 997, 87 L. Ed. 1344 (1943).
27. 326 U. S. 120, 131, 65 S. Ct. 1475, 89 L. Ed. 2092 (1943).
28. 48 STAT. 1081-1105 (1934). 47 U. S. C. A. 151-609 (Supp. 1948).
29. 70 F. Supp. 118, 122 (E. D. N. Y. 1947), aff'd, 332 U. S. 749, 68 S. Ct. 70, 92 L. Ed. 336.
30. Southern Steamship Co. v. National Labor Relations Board, 316 U. S. 31, 62 S. Ct. 886, 86 L.

Ed. 1246 (1942).
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provision of the Criminal Code in the "public interest, convenience or
necessity" under its licensing powers, it may also make rules and regu-
lations concerning other provisions of other acts, such as the Fair
Labor Standards Act, the Federal Trade Commission Act, etc., so far
as these are in any way applicable to radio. Inevitably this would
mean that the multitude of regulatory and criminal statutes of the
United States would be variously interpreted, as a consequence of
which the uniformity of policy and enforcement which the Congress
obviously sought to achieve by confiding their administration to par-
ticular agencies of government would be defeated. That Congress
intended no such result is clear. If it had, it would have given the
Commission jurisdiction over all aspects of the communications busi-
ness. The reasonable view is that each agency is to operate within the
regulatory sphere assigned to it. Applied here, that means that Con-
gress intended that the Department of Justice should determine when
acts should be prosecuted, the courts should decide whether a lottery
has been broadcast, and the Federal Communications Commission
should administer the Congressional policy contained in the Com-
munications Act. The conduct of the Commission in the past would
indicate that the Commission favored this view. In its Sixth Annual
Report (1940), the Commission advised Congress that it was its
policy to refer matters concerning prize give-away programs to the
Attorney General, and that situations involving "violations of the
specific injunction against programs containing lottery information
are investigated by the Commission and referred to the prosecuting
authorities for appropriate action."

The Commission has relied upon the following cases to support its
contention that it can make the proposed rules. In Southern Steamship
Co. v. National Labor Relations Board," the court held that a clearly
unlawful mutiny negated the charge that the crew members had been
discriminatorily discharged and was a bar to an attempt by those
members of the crew engaging in the mutiny to obtain relief under
the National Labor Relations Act. But this case does not hold that
the National Labor Relations Board could adopt rules interpreting
what they would consider a mutiny. It merely hold that there might
be some situations in which clear violations of other statutes of the
United States should be given consideration, even where there has
been no judicial conviction establishing it. Clearly, there is a wide
difference in considering a violation of Section 1304 in passing on an
application for a license and in adopting rules defining in advance
what constitutes a violation of Section 1304. In McLean Trucking Co.

31. Ibid.
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v. United States"' the court, while holding that the Interstate Com-
merce Commission could evaluate benefits from a merger of common
carriers as against the detriments involved in exempting what would
otherwise be a violation of the Sherman Act, said that an express
delegation of authority to the Interstate Commerce Commission "did
not necessarily include either the duty or the authority to execute
numerous other laws. Thus, here, the Commission has no power to
enforce the Sherman Act as such. It cannot decide definitely whether
the transaction contemplated constitutes a restraint of trade or an
attempt to monopolize what is forbidden by that Act." This case not
only is not authority for the Commission's contention, but actually
stands for the principle that while agencies may consider provisions
of other acts in connection with the provisions of their own acts, they
cannot enforce the provision of other acts or interpret for themselves
what another act means. The case of National Broadcasting Co. v.
United States,"3 is likewise distinguishable from the present situation,
for in that case the FCC was held to have power to issue rules and
regulations relating to network broadcasting, but there the Communi-
cations Act itself specifically gave the Commission power to make rules
and regulations "applicable to radio stations engaged in chain broad-
casting." This is entirely different from using "public interest, con-
venience or necessity" to pass rules and regulations interpreting and
enforcing a statute under which the Commission is given no authority
by Congress. These three cases not only do not support the Commis-
sion's contention that it has the authority in reference to its general
licensing function to interpret provisions affecting radio expressed in
other acts of Congress, but definitely refute the contention that the
Communications Commission can decide what constitutes -a violation
of Section 1304 of the Criminal Code.

Section 9 of the Administrative Procedure Act" also refutes the
Commission's contention that it can make these proposed rules. In
discussing that section, the comment made in both the House and
Senate Reports stated: "In particular, agencies may not impose sanc-
tions which have not been specifically or generally provided for them
to impose. Thus, any agency which is authorized only to issue cease-
and-desist orders may not set up a licensing system and conversely a
licensing authority may not assume to issue desist orders. A rule-mak-
ing authority may not undertake to adjudicate cases, and vice versa.
Of course, some statutes confer upon the same agency authority to
exercise more than one of these forms of regulations. An agency au.

82. 821 U. S. 67, 79-80, 64 S. Ct. 870, 88 L. Ed. 544 (1944).
88. 819 U. S. 190, 68 S. Ct. 997, 87 L. Ed. 1844 (1948).
84. 60 STAT. 242 (1946). 5 U. S. C. A. Sec. 1008 (Supp. 1948).
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thorized to regulate trade practices may not regulate banking, and so
on. Similarly, no agency may undertake directly or indirectly to exer-
cise the functions of some other agency. The subsection confines each
agencyto the jurisdiction delegated to it by law."35

Another reason why the Commission should be cautious before
taking action in this field is the danger of infringement upon free
speech. It is argued that while the Commission should not and does
not here undertake a determination of program content, its general
duty to review carries with it the authority to promulgate in advance
general standards where specific practices are declared illegal. But
here, only the Commission has declared that the four above men-
tioned types of give-away programs are illegal. Neither Section 316,
now repealed, nor Section 1304 of the Criminal Code undertook to
define what a lottery was. While a definition of lottery is spelled out
by the cases and common law, the Commission's definition does not
fit these at all. Lotteries, gift enterprises, or similar schemes are not
protected by free speech, but for the Federal Communications Com-
mission to prohibit something which is not a lottery would seem to be
not only a violation of the right of free speech, but also a censorship
of radio programs which is prohibited by Section 326 of the Com-
munications Act, which provides: "Nothing in this Act shall be under-
stood or construed to give the Commission the power of censorship
over the radio communications or signals transmitted by any radio
station, and no regulations or conditions shall be promulgated or
fixed by the Commission which shall interfere with the right of free
speech by means of radio communication." It has been held that the
advertisement or scheme complained of should be clearly within the
terms of the lottery statutes in order to be considered an offense.3"
In the case of United States v. Paramount Pictures Inc.," it was stated
by the Supreme Court that "newspapers and radio are included in
the press whose freedom is guaranteed by the First Amendment."
"By promulgating the proposed rules, the Commission would be exer-
cising a power similar to that which the Postmaster General attempt-
ed to exercise in connection with Esquire Magazine and concerning
which the Supreme Court said in Hannegan v. Esquire :3 'Under our
system of government there is an accommodation for the widest va-
rieties of tastes and ideas. What is good literature, what has educa-
tional value, what is refined public information, what is good art,
varies with individuals as it does from one generation to another.

35. Senate Report No. 762, 79th Congress, 1945, p. 25; House Report No. 1980, 79th Congress, 1946,
p. 40.

36. Homer v. United States, 147 U. S. 449, 13 S. Ct. 409, 37 L. Ed. 287 (1893); United States v.
Hughes, 53 F. 2d 387 (S. D. Tex. 1931).

37. 334 U. S. 131, 68 S. Ct. 915, 92 L. Ed. 1260 (1947).
38. 327 U. S. 146, 157, 66 S. Ct. 456, 90 L. Ed. 586 (1946).
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There doubtless would be a contrariety of view concerning Cervantes'
Don Quixote, Shakespeare's Venus and Adonis, or Zola's Nana. But
a requirement that literature or art conform to some norm prescribed
by an official smacks of an-ideology foreign to our system . . . From the
multitude of competing offerings the public will pick and choose. What
may seem to one to be truth may have for others fleeting or even en-
during values'."39 In discussing whether or not a newspaper had vio-
lated then Section 213 of the Penal Code (relating to lotteries) the
court in Post Pub. Co. v. Murray," stated: "Congress and the courts
are cautious about placing restrictions upon the liberty of press pub-
lication and, as the statute in question is a highly penal one, it is not
susceptible of a liberal construction to the end that press publications
not clearly within its terms shall be brought within its prohibitions."
There is certainly an analogy between using the mails for giving
information concerning lotteries, and using radio for the same pur-
pose, and even though it seems to be the tendency of the present Su-
preme Court to broaden administrative powers, it hardly seems likely
that it will go so far as to hold that one agency can not only interpret
a statute confided to another agency for administration but can re-
define a crime.

Assuming that the Commission possessed powers to issue rules and
regulations concerning lotteries under former Section 316, the intent
of Congress to divest the Commission of these powers by repealing
that Section and transferring it to the Criminal Code seems clear.
The Department of Justice is now responsible for the administration
of the statutory provisions relating to the broadcasting of lotteries."
The Attorney General and the courts, not the Federal Communica-
tions Commision, have the duty of administering and interpreting the
Federal criminal law. There is certainly no provision in the Com-
munications Act directing the Commission to aid in administering of
the Federal criminal law. While the Communications Commission
could undoubtedly consider a violation of Section 1304 of the Crim-
inal Code in granting or renewing licenses, it would appear from the
foregoing that it is exceeding its authority in attempting to make
rules and regulations concerning Section 1304 of the Criminal Code.

LANELLE RIMES.

39. In the Matter of Promulgation of Rules Governing the Broadcasting of Lottery Information,
Docket 9113. Brief for Columbia Broadcasting System.

40. 280 Fed. 773 (C. C. A. 1st 1916).
41. 62 STAT. 862 (1948). see 47 U. S. C. A. 316 (Supp. 1948).
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