
EVIDENCE

By ELI M. SPARK*

The chronic plethora of appellate court decisions in the field of evidence
continues. Again no revolutionary departures are evident from their bur-
densome examination, but their interest is primarily that they may show
tendencies of our courts in applying principles and procedures to actual
situations, and foreshadow probable applications to future ones. A new
enactment, the "regular business entries statute," is of major importance,
however, and is the most significant advance which we have made in the
entire field this year.

PRESUMPTIONS

Arnold v. State' held that the presence of lottery tickets in a car which
was in defendant's possession and control raised a rebuttable presumption
that he was their owner and possessor. In a workmen's compensation
case- the testimony of claimant's wife that she wrote, stamped (postage
unspecified, but no cross-examination on it) and mailed a letter constituting
a claim for compensation within the limitation period, addressed to "In-
dustrial Board, State Capitol, Atlanta, Georgia," was held by the Court
of Appeals sufficient to raise the presumption that it was received by the
addressee's successor, the State Board of Workmen's Compensation,
whose office was in the State Office Building on Capitol Square and not
in the State Capitol, despite evidence that none of the board's personnel
recalled ever having seen the letter, and that it could not be found in their
records. The Industrial Board had been succeeded by the State Board of
Workmen's Compensation five years before the alleged mailing. Evidence
showed that mail so addressed was usually and regularly received by the
successor board; the court observed that the wife's testimony was un-
contradicted, and that there was no direct testimony that the letter was
not received. The superior court had reversed the board's award; the
Court of Appeals reversed that holding. Since the presumption of receipt,
based upon regularity of mails, assumes mailing of a properly addressed
and stamped letter, and since in the nature of things, direct testimony of
non-receipt could hardly be obtained, this holding may leave one unsatis-
fied, especially since based solely on testimony from so directly interested a
witness; but it reached a humanitarian result, perhaps at some cost of
stretched technical doctrine.

The statutory presumption of Code section 3-107 that services of one
member of a family group in caring for another member were rendered
gratuitously may be rebutted, it was held, by proof of an express promise
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to pay, or, where adults are concerned, an implied promise, considering
the nature of the services and the circumstances under which rendered.'
In another case,' in which by agreement of heirs an award was made by
commissioners and approved by a superior court decree, under which
a lot of land was awarded to the assignee of one heir on condition that
title should vest in the assignee upon payment of the assignor-heir's debt
to the estate, it was ruled that "in the absence of any rebuttal evidence
that the debt has never been paid, certainly after a lapse of eighty years
it will be presumed that the debt was paid and the condition satisficd."

When one physician attending plaintiff testified. and there was ample
evidence of her injuries, but three other physicians who treated her were
not produced, and there was no showing that those not testifying would
have testified adversely, it was held not error for the court not to charge,
without request, the presumption regardintl non-production of v, itnesses
having knowledge of the facts and accessible to a party.5 In an assault
with intent to murder case" it was ruled that from the use of a deadly
weapon in a manner calculated to injure, the law will presume an intent
to injure and that the shooting was maliciously done, but will not presume
a specific intent to kill where death did not ensue, that being a jury ques-
tion. \Vhere death does ensue and the prosecution is for murder, said the
court, a clifferent rule applies.

Presuming that city officials performed their duty and complied with
statutory requirements in executing a quitclaim deed to the highest bidder
at a public sale of city property7 or, absent contrary proof, that wvhen the
record on a bail hearing in the superior court showed that the oath was
administered to a witness, the lawful oath for such a witness was given, s

were routine auplications of basic doctrine as to regularity in the per-
formance of official acts. A misapplication occurred in another field, how-
ever.' In an assault with intent to rape case, the prosecutrix testified that
she had given the same testimonv at defendant's commitment trial, and
he had taken the stand then but had not denied her charges. The purpose
was to showx an admission by silence. There was no w ritten record of the
proceedings at the commitment trial. It was held that because there is a
presumption that the court, haxing that duty, reduces to writing an%- state-
ment made by the accused at the commitment trial," in the absence of
proof to the contrary or that the written statement was lost or destroyed,
parol evidence as to what the accused said was inadmissible. This seems
to be a confusion with the best evidence rule. Prior testimony should be
provable orally, though naturally the written record would be more re-
liable: so should alleged admissions by conduct. No harm resulted, how-
ever, for it was further held that Code section 38-409 was inapplicable

3. Guyton v. Younge. 84 Ga. App. 155, 65 S.E.2d 858 (1951).
4. Bell v. Cone, 208 Ga. 467, 67 S.E.2d 558 (1951).
5. Kirkland v. Wheeler, 84 Ga. App. 352 , 66 S.E.2d 348 (1951).
6. Colbert v. State, 84 Ga. App. 632, 66 S.E.2d 836 (1951).
7. .ames v. Florida Realty & Finance Corp., 208 Ga. 652, 68 S.E.2d 601 (1952).
8. Smith v. State. 85 Ga. App. 459, 69 S.E.2d 281 (1952).
9. Gresham v. State, 84 Ga. App. 403, 66 S.E.2d 255 (1951).

10. Citing GA. CODE § 27-405 (1933).
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because there was no "Acquiescence or silence, when the circumstances
require an answer or denial or other conduct. ... .

Several cases involved presumptions regarding marriage. In Campbell
v. 1llen" it was held that where the matrimonial domicile is in another
state, in the absence of contrary proof it will be assumed that common
law marriages are there recognized. In Lumbermens Mutual Casualty
Co. v. Reed 2 the doctrine was stated that as to marriages regularly
solemnized there is a presumption that the parties had capacity to con-
tract, and of the existence of all other facts necessary to the validity of
such marriage, which can be negatived only by disproving every reasonable
possibility of its validity. A common law marriage too, the court stated,
once legally shown, is entitled, in a conflict between marriages, to the
benefit of every presumption which would arise in a ceremonial marriage,
except only that of the capacity of the parties to marry. The presumption,
from proof of a ceremonial marriage, that if either party had previously
been married to another, such previous marriage had been dissolved by
death or divorce, was held to be overcome in Mayo v. Owen" when, the
other side having introduced evidence that the first wife was still living
and had not been divorced, the husband, who had under his control the
means of proving the alleged divorce, failed to produce such proof. A
case conflicting with the non-presumption of the parties' capacity in a
common law marriage is Brown v. State.4 In order to hold that a common
law negro wife could not be compelled, in a homicide prosecution, to
testify against her common law husband, the court stated that where there
are more marriages than one, the law presumes the last one valid, and
the burden is on the one attacking it to overcome this presumption by
showing its invalidity. The parties here had lived together as husband
and wife for over eleven years, and their prior spouses had not been heard
from for over seven years-except that the wife's former husband had
been heard from after the commission of the homicide on trial! The court
presumed a new and valid marriage agreement in this originally illicit
cohabitation, after it presumed the death of the former spouses from their
seven year absence; it presumed capacity to make a common law marriage,
contrary to the doctrine above stated; and it overrode the evidence of
survival of one former spouse.

That a presumption is not itself proof, but merely makes proof un-
necessary until it is rebutted, and then drops out altogether, requiring
actual proof to replace it, was held in a number of cases. 5 In another case 16

11. 208 Ga. 274, 66 S.E.2d 226 (1951).
12. 84 Ga. App. 541, 66 S.E.2d 360 (1951).
13. 208 Ga. 483, 67 S.E.2d 709 (1951).
14. 208 Ga. 304, 66 S.E.2d 745 (1951).
15. Atlantic Coast Line R. Co. v. Royal, 84 Ga. App. 247, 65 S.E.2d 827 (1951) (cows

killed by railroad train; "the presumption, being at an end, should not have been
charged at all"); Martin v. Life & Casualty Ins. Co. of Tennessee, 84 Ga. App.
618, 66 S.E.2d 754 (1951) (presumption against suicide vanishes on proof of
physical facts clearly inconsistent with it) ; Mayo v. Owen, 208 Ga. 483, 67 S.E.2d
709 (1951) (successive marriages; "notwithstanding the presumption which in
the beginning relieved him of proof by evidence, this presumption ceased to exist
with the introduction of evidence showing the continuing existence of the first
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it was held that where a party's case rests on inferences made from other
inferences, such proof is insufficient if the inference is too remote.

JUDICIAL NOTICE

Judicial notice was held properly taken of the territorial location of the
municipality in which an alleged offense was committed;" that a certain
county is a dry county; that in July at 6 :oo p.m. there is plenty of day-
light unless it is raining, misty, or foggy;1" that the operation of a pinball
machine in a public cafe or other place of business contemplates its ac-
cessibility to the public generally ;2' and that thousands have used public
streets without injury while excavations for the laying of conduits were
therein, when proper precautions and care were used in making the exca-
vations and proper guard rails were erected and danger signals given.21

Vi'i IS SI:S

In Lony v. State 2 it was held that where the trial court exhimined a
child on its understanding of the nature of an oath and decided it was a
competent witness, only a manifest abuse of discretion would call for a
reversal. This doctrine was repeated in a criminal case for taking indecent
liberties with a minor'':3 in which the prosecutrix was ten vears old and a
girl witness fourteen years old. The court also stated that a child of
fourteen is, under Code section 38-j607, presumed competent, but not so
conclusively as to prevent the court from examining the child on compe-
tency. It added, moreover, that it was proper for the jury to hear such
examination, and to apply the evidence so heard on the issue of the wit-
ness's credibility; and that a trial judge may of his own volition put ques-
tions to a witness for the purpose of eliciting the truth.

In Ricks v. State2' it was held that a witness not called and put under
the rule as to sequestration -5 may nevertheless testify in rebuttal of a
statement by defendant in a criminal case, where the court is satisfied it
was not originally contemplated that the witness would be called and that
the ends of justice require it.

Vhen three residuary legatees sued testator's widow (the fourth residu-
ary legatee) as executrix, to recover money allegedly taken by her from
testator's safe deposit box and converted it to her own use, it Wis held that

marriage. With this presumption in his favor being removed, and having failed
to show by evidence that his marriage . . . was lawful, Mayo failed to carry the
ultimate burden which was upon him if he would be entitled to the estate . . . ").

16. Spruell v. Georgia Automatic Gas Appliance Co., 84 Ga. App. 6.57, 67 S.E.2d 178
(1951).

17. Hubbard v. State, 208 Ga. 472, 67 S.E.2d 562 (1951).
18. Nelson v. State, 84 Ga. App. 596, 66 S.E.2d 751 (1951).
19. Kirkland v. Wheeler, 84 Ga. App. 352, 66 S.E.2d 348 (1951).
20. Anthony v. State, 85 Ga. App. 119, 68 S.E.2d 150 (1951).
21. Dekle v. Southern Bell Telephone & Telegraph Co., 208 Ga. 254, 66 S.E.2d 218

(1951).
22. 84 Ga. App. 638, 66 S.E.2d 837 (1951).
23. Schamroth v. State, 84 Ga. App. 580, 66 S.E.2d 413 (1951).
24. 209 Ga. 2, 70 S.E.2d 373 (1952).
25. GA. CODE § 38-1703 (1933).
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under the dead man's statute residuary legatees are not "assignees or
transferees" of testator, so as to render defendant incompetent to testify
to her transactions and communications with him which tended to explain
her individual ownership of such money." The court pointed out that the
rule was different as to a specific legacy; ' a general legacy (which a
residuary legacy is), is not within the generally accepted meaning of
"transfer."

RELEVANCY

In Flint Explosive Co. v. Edwards2 1 it was held that evidence of acts
or omissions on certain occasions were generally inadmissible to prove
like acts or omissions at a different time and place, and that evidence that
the negligence complained of, or similar negligence by the defendants, had
caused injuries to others on different occasions, was generally inadmissi-
ble.' 3cRec v. ,1tlanta Paper Co."0 involved informing the jury in a negli-
gence case that defendant carried liability insurance, by plaintiff's in-
corporating into the petition a notice to produce the policies. A demurrer
to the petition was sustained, and the court ordered it purged of this
irrelevant and prejudicial matter by amendment within a specified time,
failing which the petition was to be dismissed. The Court of Appeals up-
held this ruling, and declared that when plaintiff failed so to amend, the
petition stood dismissed. Where defendant is admittedly protected by lia-
bilitv insurance, it said, it is proper to purge the jury panel of employees,
stockholders and relatives of stockholders of the insurance company, and
fa;lure to do so is reversible error; but evidence that defendant carries
liability insurance is, by the general rule, not only irrelevant and imma-
terial. but so harmful and prejudicial that when it is presented to the jury
a tin.ely motion for mistrial may be granted.

In Oldi v. State" it was held in a homicide prosecution that the subse-
quent padlocking by court order of the club where the homicide occurred
was properly excluded as irrelevant. 1very v. State32 held that a relevant
and material fact was admissible even though it would inflame the minds
of the jury.

iIEARSAY

In in action by the purchaser of realty against vendor to recover the
down payment, vendor's testimony that the title company representative
stated a preliminary report had been received, and everything was cleared
up except for a few minor objections to be taken care of in due course,
was held inadmissible as hearsay." Another case34 declared that recitals
in a private deed bound only parties thereto and their privies, but were

26. Johnson v. Bogdis, 84 Ga. App. 741, 67 S.E.2d 189 (1951).
27. Citing Kramer v. Spradlin, 148 Ga. 805, 98 S.E. 487, 489 (1919), and cases follow-

ing it.
28. 84 Ga. App. 376, 66 S.E.2d 368 (1951).
29. Citing GA. CODE § 38-202 (1933).
30. 84 Ga. App. 184, 65 S.E.2d 832 (1951).
31. 84 Ga. App. 397.66 S.E.2d 396 (1951).
32. 209 Ga. 116, 70 S.E.2d 716 (1952).
33. Camp v. Anderson, 84 Ga. App. 228, 66 S.E.2d 103 (1951).
34. Anderson v. Barron, 208 Ga. 785, 69 S.E.2d 874 (1952).
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merely hearsay and inadmissible against one not claiming under the deed;
but recitals in a deed made pursuant to court order or by virtue of legal
process were distinguished by the court as being sometimes, for certain
purposes, competent evidence. In a liquor prosecution, 5 testimony as to
location of the county line was held admissible when based on what people
had told the witness when he was a boy, and what he had heard, and
general repute in the locality from old roads and other traditionary facts,
though the witness did not know where defendant's still was located, but
other witnesses testified to this. Hearsay and traditionary evidence on
this subject is receivable, said the court, under Code section 38-313.

In an action for injuries sustained when plaintiff was riding in the rear
end of his employer's truck which, while stopped on the highway, was
struck by defendant's overtaking truck, the evidence showed that plaintiff's
employer was not present at the time of the collision, but arrived some
time later, and had no primary knowledge of who was to blame. The
refusal to permit witnesses to testify to statements made by the employer
that plaintiff's injuries were due to the negligence of his truck driver
rather than of defendant's driver, was upheld, since such statement, not
a part of the res gestae, "obviously was hearsay and in no event would
have been binding on the plaintiff here. '"" In Kirkland -. JIzeelcr 7

plaintiff's husband's testimony that on learning of the collision he went to
the place where he was told plaintiff could be found, and they had just
placed her in an auto and were driving off with her, was held inadmissible
as hearsay.

Bloodsuorth v. Taylor s declared that Code section 38-3o9 regarding
declarations against interest of a person since deceased deals only with
an exception to the hearsay rule, and therefore has no application where
the party seeking to give such hearsay evidence is incompetent under the
dead man's statute." So in a proceeding brought by decedent's personal
representative to adjudge defendant in contempt for violating a perma-
nent injunction, defendant was held incompetent to testify to conversations
which she had with decedent before the injunction suit was filed, even
though decedent might have made an admission against his interest therein.

Financial statements made to Dun and Bradstreet's by a person since
deceased, showing him to be the owner of property in controversy, which
are not part of the res gestae and are wholly in favor of declarant, were
held self-serving and hearsay, and so inadmissible."0 Further, the court
held, they have no probative value even when received in evidence without
objection. So, too, in Jackson v. Jackson, an equity suit against an execu-
tor and others in which the sole issue was the ownership of a savings
deposit, testimony of a bank official that he had told testator that he had
someone else's pass book, but testator had replied, "Yes, sir, but that is
35. Shuman v. State, 84 Ga. App. 585, 66 S.E.2d 152 (1951).
36. Smith v. Payne, 85 Ga. App. 693, 70 S.E.2d 163 (1952).
37. 84 Ga. App. 352, 66 S.E.2d 348 (1951).
38. 208 Ga. 770, 69 S.E.2d 747 (1952).
39. GA. CODE § 38-1603 (1933).
40. Rabun v. Wynn, 209 Ga. 80, 70 S.E.2d 745 (1952).
41. 209 Ga. 85, 70 S.E.2d 592 (1952).
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my money," was held hearsay, and therefore without probative effect. In
Crawley v. Selby42 also the Georgia doctrine was stated that hearsay testi-
mony, though admitted without objection, has no probative value.

Georgia is one of the very few jurisdictions which holds to this doc-
trine.43 With quite a few appellate court cases involving the point, perhaps
it would be timely to re-examine this view and to conform to the contrary
doctrine "held almost universally." The Crawley case cited and relied
upon Higgins v. Trentham" and cases there cited. The Higgins case in
turn cited and relied upon the leading cases of Eastlick v. Southern Ry.
Co.15 and Berry v. Brunson"6 and cases there cited. Neither is a direct
holding that hearsay, admitted without objection, is without probative
value.

Eastlick reversed a judgment rendered for defendant in an action for
the wrongful death of plaintiff's husband. She had made out a prima
facie case, but on cross-examination several of her witnesses had, without
objection, given clearly hearsay testimony as to what the train's engineer
had said, which, if true, constituted a defense to the railroad. The trial
court thereupon rendered a judgment for the defendant without submitting
the case to the jury. The Supreme Court reversed, on the specific ground
that the case should have gone to the jury. While the opinion contained
a number of broad statements to the effect that the hearsay was without
probative effect though admitted without objection (at one point "in-
competent" evidence was similarly referred to), the court said:

While a party who permits hearsay testimony to be introduced without ob-
jection, or who has himself introduced such testimony, will not be heard to
complain of the fact that it went to the jury, and must suffer whatever dis-
advantage may come of their giving it sufficient weight to turn the scale
against him when there is enough legal testimony before them to support a
finding in favor of his adversary, it will not do to say that such a finding,
resting upon hearsay testimony alone, can lawfully stand merely because the
losing party did not object to such testimony when offered by his adversary,
or himself introduced the same. No plaintiff should ever, under any circum-
stances, lose his case when there is evidence to warrant a recovery by him,
and the verdict or judgment in favor of the opposite party has nothing upon
which to rest but inadmissible hearsay testimony.4 7

All this is hardly the same as a bald holding that hearsay evidence ad-
mitted without objection has no probative value at all. On analysis, despite
its dicta, Eastlick perhaps stands rather for the generally prevalent rule
that hearsay so received should be given its natural probative force (but
almost necessarily this is less than that of credible direct testimony, which
hearsay alone should not be allowed to outweigh). The Berry case, on
the other hand, was a holding that material testimony of a witness in-
competent under the dead man's statute, when received without objection,
is of probative value. It cited Eastlick and cases following it as being
urged for the contention that this should be considered without probative
42. 208 Ga. 530, 67 S.E.2d 775 (1951).
43. See Note, 104 A.L.R. 1130 (1936).
44. 186 Ga. 264, 197 S.E. 862 (1938).
45. 116 Ga. 48, 42 S.E. 499 (1902).
46. 166 Ga. 523, 532, 143 S.E. 761 (1928).
47. 116 Ga. at 49, 42 S.E. at 500.
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value, just like hearsay received without objection; but the court dis-
tinguished between the testimony of an incompetent witness and hearsay
evidence (the latter, it said, being without the sanction of an oath and
with no opportunity for cross-examination, while incompetency is waiv-
able) and stated that "this court has adopted the rule that hearsay evi-
dence is without probative value." 4

In Ramsey v. State,49 a lottery prosecution, a witness was held compe-
tent, who, from experience based on investigations and actual knowledge
so obtained, testified as to the manner in which the lottery was maintained
and operated, and his testimonv was held not inadmissible as hearsay
merely because he himself had not played the game or seen the bets made.
In Thomas v. State,"0 another lottery prosecution, a police officer's testi-
mony as to the method of operating the numbers game was held properly
admitted though the officer said he had gained most of his knowledge from
others. Defendant's counsel's contention that this made his testimony in-
admissible as hearsay was overruled, the court said it would not review
and set aside the line of cases so holding, as "The rule is a sound one
and the Supreme Court has declined to upset the same."'" The "hearsay"
objection here made was, of course, based upon a misunderstanding of
that term. Were the state attempting to establish directly how to play
the numbers game by the testimony of a police officer that someone else
told him it was done in a certain way and nothing more, that would be
hearsay. The officer's testimony that he knows how the game is played, on
the other hand, and that it is played in a stated manner, is direct testimony
based on the personal knowledge of the witness. Nearly all our "educa-
tion" is acquired through the oral and written statements of others. To
be sure, the officer may be cross-examined as to the extent and reliability
of his knowledge, in order to evaluate his testimony; but the fact that at
one time he may have acquired the knowledge from what people told him
does not make his testimony hearsay. If it did, nobody could testify to
anything he had ever learned from a teacher or a book, though it had long
since become a part of his own knowledge and personality. A specific item
in an individual's general store of knowledge is a complex of many factors,
and quite different from knowledge of a particular disputed occurrence.

OPINION - CONCIUSIONS

Reid v. WJ~ilson" declared that the opinions of subscribing witnesses as
to testator's sanity when executing the will are admissible without their
stating the facts upon which such opinions are based. Non-subscribing lay
witnesses were held competent in another case" to give their opinion of
the testator's mental capacity based on their observation of his acts; so
was the doctor who attended testator.' In an ejectment suit, testimony of

48. 166 Ga. at 532, 143 S.E. at 765.
49. 85 Ga. App. 245, 69 S.E.2d 98 (1952).
50. 85 Ga. App. 868.70 S.E.2d 131 (1952).
51. Id. at 872, 70 S.E.2d at 134.
52. 208 Ga. 235, 65 S.E.2d 913 (1951).
53. Orr v. Orr, 208 Ga. 431, 67 S.E.2d 209 (1951).
54. Reid v. Wilson, 208 Ga. 235, 65 S.E.2d 913 (1951).
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defendant's predecessor in title that an old fence never marked the divid-
ing line of the property was held not objectionable as a conclusion, espe-
cially when the witness gave a number of facts on which he based the
statement." In another case"6 it was ruled that when a witness testifies to
what he observes, hears, or smells, it is not a conclusion. The artless lan-
guage which he may use may seem to imply a subsequent mental operation
and conclusion, yet such apparent conclusion is often only a layman's
"shorthand statement" that he has observed the matters which he says
he knows, rather than that he has inferred them. Testimony in such form,
the court rightly declared, would open the subject for thorough cross-
examination, to ascertain what the witness really meant.

A non-expert who sees an auto in motion, and who has driven a car
for about one year and ridden in cars all his life, may testify, it was held,
as to his estimate of its speed and the facts upon which he bases it; the
credit to be given such testimony is for the jury." In another case-" de-
fendant's counsel's question whether defendant could have killed the per-
son at whom she shot if she wanted to kill him, was held properly excluded
as a conclusion and as invading the jury's province, even if the objection
to the question was defective because too general. This is the typical kind
of point which experienced counsel have learned to argue in summation
after developing the factual basis fully from the witness, rather than by
putting such improper questions. In Kirkland v. Wheeler"5 the testimony
of defendant and two occupants of his car that at the time of the collision
it was impossible to have prevented it, was held properly rejected. Such
matter, said the court, was for the jury to determine.

In a murder prosecution" the refusal to permit a non-expert state's
witness to answer, on cross-examination, a hypothetical question based on
facts not testified to by him, was held proper. On the other hand, in an
action on an insurance policy for total and permanent disability, where
the insured had already stated all the facts from which he drew his con-
clusions, it was held proper for him to testify that he was totally and
permanently disabled, and had been since 1943 when he had his first at-
tack. 1 According to Reece v. State,2 one not an expert or physician could
properly, after describing the wound, give his opinion that it caused death.
In a trover action6 involving "highest proved value," even the uncontra-
dicted opinion testimony of the witness was held not necessarily binding
upon the jury, which may, from facts proved as to the nature of the
property and other facts properly within its knowledge, legitimately arrive
at a different valuation. In Collins v. State,"4 a prosecution for murder of
the occupant of a car knocked off the highway by defendant's car while

55. Farrar v. Gulf Oil Corp., 208 Ga. 212, 66 S.E.2d 55 (1951).
56. Van Gundy v. Wilson, 84 Ga. App. 429, 66 S.E.2d 93 (1951).
57. Ellison v. Evans, 85 Ga. App. 292, 69 S.E.2d 94 (1952).
58. Turner v. State, 84 Ga. App. 591, 66 S.E.2d 643 (1951).
59. 84 Ga. App. 352, 66 S.E.2d 348 (1951).
60. Callahan v. State, 209 Ga. 211, 71 S.E.2d 86 (1952).
61. Franklin Life Ins. Co. v. Ransom, 85 Ga. App. 659, 69 S.E.2d 905 (1952).
62. 208 Ga. 165, 66 S.E.2d 133 (1951).
63. Sammons v. Copeland, 85 Ga. App. 318, 69 S.E.2d 617 (1952).
64. 86 Ga. App. 157, 71 S.E.2d 99 (1952).
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allegedly driven at excessive speed, a state patrolman who arrived at the
place of collision shortly thereafter, it was held, could testify to his esti-
mate of the speed of defendant's car at the time of impact, based on the
physical data as to the distance the vehicles were traveling, the marks on
the road, the relative positions of the cars after the collision, the extent
of damage and the witness's experience in investigating auto accidents.

A number of cases reiterated that the opinion testimony of expert wit-
nesses is not necessarily binding upon the fact-trier,"5 though the fact-
trier may not disregard reasonable, uncontradicted and unimpeached direct
testimony."

In a lottery prosecution involving the numbers game, where evidence
was introduced that such lottery operated in the county and on the date
alleged, and showing in detail how it was operated, it was held no error
to permit a witness to testify that in his opinion tickets found in the de-
fendant's possession were lottery tickets."

A question to a medical expert in a wilful assault case 8 whether a beat-
ing over plaintiff's head with a hammer could have aggravated a previous
high blood pressure condition was held proper, where the evidence showed
that defendant had a hammer and that plaintiff had been struck a severe
blow on his head, so that the jury could infer that defendant strucl,
plaintiff with his hammer.

ADMISSIONS

Farrar v. Gulf Oil Corp. 9 held admissible in an ejectment suit statc
ments by an officer of a corporation, plaintiff's alleged predecessor in title,
against his interest as to the location of a disputed property line. In Las-
siter v. PosS7 ° an automobile occupant sued for collision injuries both the
automobile owner and a truck driver; there was no privity between the
two. Accordingly, any admissions of the truck driver were held not binding
on the automobile owner. Rabun v. IVvnn "1 was a suit by an administra-
trix for possession of merchandise in a store and an accounting. Federal
income tax returns filed by defendants for several years after their alleged
purchase of the stock of merchandise from plaintiff's intestate and prior
to his death, showed that taxpayers were employees of the intestate, who
was operating the store, and that they received annual wages as such.
These returns were held admissions, and therefore receivable Jn evidence.
So, too, the state and federal income tax returns made and filed by plain-
tiff's intestate during that period, which showed intestate to be owner of
the store and recipient of its profits, were held admissible despite their

65. American Motorists Ins. Co. v. Blaylock. 84 Ga. App. 409, 66 S.E.2d 126 (1951);
Autry v. General Motors BOP Assembly Plant, 85 Ga. App. 500, 69 S.E.2d 697
(1952) ; Baldwin v. Georgia Automatic Gas Co., 85 Ga. App. 767, 70 S.E.2d 108
(1952).

66. Baldwin v. Georgia Automatic Gas Co., n.65 supra.
67. Williams v. State, 85 Ga. App. 601, 69 S.E.2d 647 (1952).
68. Kelly v. Adams, 84 Ga. App. 450, 66 S.E.2d 144 (1951).
69. 208 Ga. 212, 66 S.E.2d 55 (1951).
70. 85 Ga. App. 785, 70 S.E.2d 411 (1952).
71. 209 Ga. 80, 70 S.E.2d 745 (1952).
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self-serving character, where defendants knew such returns were being
made annually, compiled and furnished to intestate the data from which
they were made, and even assisted him in their preparation."2

Cummings v. State3 reiterated that facts alleged in a pleading are avail-
able to the adversary as admissions without the need to offer them in evi-
dence. A charge was upheld in a liquor manufacturing prosecution that
guilt might be inferred from evidence of flight, but that such evidence was
subject to explanation."

CONFESSIONS

Two cases" stated the rule that if the state preliminarily makes out
a prima facie case that a confession was freely and voluntarily made,
and not induced by another person by the slightest hope of benefit or re-
motest fear of injury, it is admissible, though defendant offers some evi-
dence attacking its voluntary character. It then becomes a question for the
jury on all the conflicting evidence whether the confession was freely and
voluntarily made. That a confession not made freely and voluntarily is
without probative value, and cannot sustain a conviction even though ad-
mitted without objection, two cases declared." Lastinger v. State77 ruled
that while a conviction may not be sustained on an uncorroborated con-
fession alone, proof in addition of the corpus delicti and of defendant's
presence at the place where the crime was being committed will sustain it."
The rule requiring corroboration of an accomplice's testimony by circum-
stances definitely connecting the accused with the perpetration of the crime
is different, said the court, and not applicable to confessions.

CHARACTER

Where a witness is sought to be impeached by contradictory statements
or by proof of general bad character, said the Supreme Court,79 he may
be sustained by proof of general good character ;" but where he is im-
peached by disproving the facts testified to by him,"' his testimony cannot
be sustained by proof of general good character. Where there was no
attempt to prove character, good or bad, of any witness, an instruction
that a witness may be corroborated or sustained by proof of good char-
acter, or by other facts and circumstances in the case, was held inappli-
cable but -not reversible error, no resulting harm appearing."3 It is not
error generally, absent a proper written request, to fail to charge the jury
72. Citing GA. CODE § 38-308 (1933).
73. 84 Ga. App. 698, 67 S.E.2d 156 (1951).
74. Nelson v. State, 84 Ga. App. 596, 66 S.E.2d 751 (1951).
75. Downs v. State, 208 Ga. 619, 68 S.E.2d 568 (1952); Williams v. State, 85 Ga. App.

601, 69 S.E.2d 647 (1952).
76. Allen v. State, 85 Ga. App. 355, 69 S.E.2d 638 (1952) ; Williams v. State, n.75

supra.
77. 84 Ga. App. 760, 67 S.E.2d 411 (1951).
78. See in this connection the observations in Green, Evidence, 2 MERCER L. REv. 82,

100-102 (1951).
79. Reece v. State, 208 Ga. 165, 66 S.E.2d 133 (1951).
80. Citing GA. CODE §§ 38-1803, 38-1804 (1933).
81. Citing GA. CODE § 38-1802 (1933).
82. Aderhold v. Zimmer, 86 Ga. App. 204, 71 S.E.2d 270 (1952).
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as to the effect of defendant's proof of his good character, it was held in
Breedlove v. State." In Gresham v. State"4 the conduct of the prosecuting
witness after the date of an alleged assault with intent to rape her was
held properly excluded; her reputation thereafter was inadmissible.

The well-established general rule that evidence of the commission of a
crime other than the one charged is inadmissible, and its well-settled ex-
ceptions, were treated in a number of cases. In WJeldon v. State5 defendant,
after firing shots at a police officer (on which an assault with intent to
murder charge was based) emerged from a house and almost immediately
tried to seize the officer's gun (which was the "other crime"). This was
held to be admissible as part of the res gestae, because it showed "acts
and circumstances forming a part and continuation of the main transac-
tion," and because it rebutted defendant's self-defense theory. In the same
case, one of his witnesses testified that defendant had "never been in any
trouble like this before that I know of;" it w~s held that the witness could
then be cross-examined as to specific acts (including previous arrests,
drunkenness, altercations and woundings) to test his knowledge. In Marsh
v. State,"8 where on a trial for auto larceny defendant denied his intention
to steal, evidence of his prior convictions for similar offenses was held
properly admitted to show his intent to steal.

In Callahan v. State,"7 when a state witness, not in response to any ques-
tion, stated on direct examination that defendant and another had been
imprisoned, a mistrial was held not required when the statement was
promptly excluded and the jury instructed to disregard it. In Hubbard v.
State,"8 a murder prosecution, testimony of a state witness on cross-exam.
ination that he had arrested the accused on several occasions, which was
immediately ruled out by the court on objection that it put defendant's
character in evidence and was prejudicial, was held not to require a mis-
trial. Though the court pointed out that defendant's counsel was respon-
sible for eliciting this answer from the witness, who was chief of po'i e,
the case is an object lesson in the need for gingerly dealing with profes-
sional police witnesses, and should have called for court censure of the
witness. The question put to him had been: "Did you know before you
went there, that he (defendant) lived there at all?"; the answer, too
typical of the prosecuting zeal and long courtroom experience of many
police officers, was: "Yes, on several occasions I have had to go down
there and arrest him before then."

A pair of full-court cases in the Court of Appeals involvin4 exceptions
to the general rule which makes evidence of other crimes inadmissible
evoked strong and interesting dissents by two justices. Hodges v. State"
was a prosecution for operating a numbers game lottery. Evidence of
similar lottery transactions in which defendant had participated seven or

83. 84 Ga. App. 370, 66 S.E.2d 409 (1951).
84. 84 Ga. App. 403, 66 S.E.2d 255 (1951).
85. 84 Ga. App. 634, 66 S.E.2d 920 (1951).
86. 84 Ga. App. 645, 67 S.E.2d 163 (1951).
87. 209 Ga. 211, 71 S.E.2d 86 (1952).
88. 208 Ga. 472, 67 S.E.2d 562 (1951).
89. 85 Ga. App. 552, 70 S.E.2d 48 (1952).
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eight years earlier, and for which she had been tried and convicted, was
held admissible to show "the general system or plan which the defendant
used in amassing property by fraud," and because it "tended to illustrate,
characterize, and explain the criminal acts in the instant case as being a
part of such general system to so amass property by fraud." In addition,
evidence that nearly two years before the crime now charged, defendant
and another were in a hotel room in which lottery paraphernalia were
located in the same county, was ruled not to be inadmissible because it
related to other transactions than that for which defendant was now on
trial, even though she had been tried on that charge at that time and
acquitted. After saying "The relationship should be such that proof of
one offense tends to establish the other," and that if it is too remote in
time it will be inadmissible, the dissenting judges argued that the evidence
here was merely of the fact of the earlier acquittal and convictions, but
did not show in detail that the "plan, scheme, or system" involved were
like those followed in the case on trial; therefore, they declared, it should
not be admitted, because it would result in convicting defendant of the
present charge merely because of her "criminal 'bent of mind'." They
found in the record no "testimony linking the modus operandi on the two
occasions." The early collateral offenses they considered too remote in
point of time, and not such that their proof tended to establish the present
charge. Their view seems a sounder application of principle to the factual
situation than that of the majority. In Bacon v. State" a burglary on De-
cember 21, I95O, was charged. Three accusations charging attempts by
the defendant to commit burglary (two attempts on Dec. 21, I95O, and
one on Nov. 18, i95o) with verdicts of guilty thereon, and three incict-
ments for burglaries all occurring on April 5, 1946, with pleas of guilty
thereon, were introduced in evidence. The majority ruled these admissible,
saying that here intent to steal was an essential element of the crime
charged, so evidence of similar independent criminal transactions was ad-
missible to prove such intent, and this even though there was also direct
and unequivocal evidence of the commission of the crime charged. The
court declared, however, that such evidence should not be admitted to
prove the intent until a proper foundation for it has been laid by inde-
pendent proof that the accused committed the crime for which he is on
trial, or else a criminal defendant could be convicted of the crime charged
merely because it could be shown that he had previously committed other
similar crimes. The same two dissenting justices as in the preceding case,
now apparently overlooking that the established exception requires that
the other crimes must be similar in nature to the one charged, and must
demonstrate the specific alleged criminal intent (e.g., to steal, to kill, etc.)
rather than a general intent to act in a criminal manner (all rather well
illustrated in this case), became quite exercised about the holding, and
argued that the majority were in effect making proof of all former crim-
inal acts always admissible because they illustrate defendant's general
criminality, and thus converting the general rule of exclusion of former
crimes into an exception, and the exceptions into the general rule. Actually

90. 85 Ga. App. 630, 70 S.E.2d 54 (1952).
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their difference seems primarily one of different reactions to factual sit-
uations, and in the Bacon case the majority's view seems better.

MENTAL CONDITION

Summer v. Boyd9' ruled that when the question is one of mental capacity
when a contract was made, it may be shown by evidence of mental condi-
tion for a reasonable period both before and after execution of the con-
tract. The suit was to cancel deeds on the ground of grantor's alleged in-
sanity. Though it was proved that grantor had been adjudged insane by
a competent court before executing them, the evidence was held to sustain
a finding that he had regained his sanity and was sane when he executed
them.

INTENT - MOTIVE - MALICE

In Kaylor v. Romincs "2 the issue was whether a rental overcharge was
wilful. The owner claimed he relied on information from others that the
house had not been rented and had no ceiling rental fixed. The Court of
Appeals ruled that Code section 38-302 was applicable, and that when
information, conversations and the like are facts to explain conduct or as-
certain motives th'ey are to be admitted as original evidence. In Flint Ex-
plosive Co. v. Edwards3 the point was made that when motive, malice
or intent are involved, evidence may become admissible which would be
inadmissible in a simple negligence case (e.g., prior similar injury resulting
to others from defendant's prior similar conduct admissible in action for
wanton misconduct).

CUSTOM

In two actions tried together for breach of alleged similar oral employ-
ment contracts, the making of the contracts was denied. Evidence of a
custom in the construction industry not to make employment contracts for
a definite time with personnel such as plaintiffs, was held by the Court of
Appeals to have been improperly excluded."4 Two judges dissented from
this full-court decision, however, saving that as there was direct evidence
of the alleged contracts, proof of a custom alone could not impeach it;
also that the alleged custom was not shown to be universal, and the terms
"construction business" and "supervisory employees" were not defined.

PAROL EVIDENCE

In Pinson v. Moffalt, " where a service station had been sold under an
undated contract which obligated seller not to operate a service station in
that city for five years, it was held that the date of the contract's execu-
91. 208 Ga. 207, 66 S.E.2d 51 (1951).
92. 85 Ga. App. 839, 70 S.E.2d 395 (1952).
93. 84 Ga. App. 376, 66 S.E.2d 368 (1951).
94. Guy F. Atkinson Co. v. Fimian and Guy F. Atkinson Co. v. Musgrave, 85 Ga. App.

200, 68 S.E.2d 236 (1951); reversed on other grounds in 209 Ga. 113, 70 S.E.2d
762 (1952) and 86 Ga. App. 217, 71 S.E.2d 107 (1952).

95. 209 Ga. 7, 70 S.E.2d 359 (1952).
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tion could be proved by extrinsic evidence. In a suit for a deficiency judg-
ment on a foreclosed conditional sale contract for "One Crosley Refrigera-
tor," in which buyer claimed he had bought a "new i95o" refrigerator
but received a "used 1949" one instead, parol evidence was held admissible
to show that the refrigerator delivered to buyer was not the one pur-
chased, the contract being ambiguous." In an action to recover a deposit
and damages for breach of an alleged contract to sell realty, defendant
contending that the instrument was an option only,9" the court permitted
parol evidence to explain all ambiguities, such as duplicity, indistinctness
or uncertainty of meaning or expression, leaving to the jury as an issue
of fact what was intended. One judge concurred specially, being of the
view that "there was no definite and binding agreement for the sale of
the property, nor a definite and binding option contract, and the plaintiff
was entitled to a return of her deposit." In other words, such uncertainty
of meaning as prevents a meeting of the minds at all cannot be cured by
parol; there must first be an actual contract.

The familiar doctrine that in the absence of fraud, accident or mistake,
where the parties have reduced to writing what appears to be a complete
and certain contract, it is conclusively presumed that the writing contains
the entire contract, and parol evidence of prior or contemporaneous rep-
resentations or statements is inadmissible to add to, take from, vary or
contradict the written instrument, was repeated in a number of cases.9" In
Bridges v. Avery & Sons Co.,99 a suit against the buyer on a note and con-
ditional sale contract for a tractor and other equipment, the buyer was
not permitted to set up an alleged contemporaneous oral agreement by
seller to substitute for an obsolete power lift attached to the tractor an-
other more satisfactory one. The net result, the court stated, of a contract
provision that "No warranties, express or implied, have been made by
the dealer unless endorsed hereon in writing" is, in the absence of fraud,
accident or mistake, a waiver of all defects in the property sold, latent or
patent, and equivalent to a waiver of any and all warranties, express or
implied.

In an interesting case' the plaintiff had been indicted for murder and
employed the defendant, an attorney, to defend him, for which a $1200

fee was agreed on and $5oo paid on account. Later the defendant de-
manded an additional $4ooo fee; the plaintiff gave him a note for $4000
and a security deed to real estate to secure it. Defendant was now fore-
closing on the property, and plaintiff sought equitable relief. Plaintiff con-
tended that his promise to pay the additional $4000 was contingent on
either of two things, ( i) a trial resulting in a verdict in his favor or (2)

defendant's getting plaintiff released without trial. Instead of either of
these, defendant had succeeded in pleading plaintiff guilty of involuntary

96. Raymond Rowe Furniture Co. v. Simns, 84 Ga. App. 184, 65 S.E.2d 830 (1951).
97. Taylor v. Estes, 85 Ga. App. 716, 70 S.E.2d 82 (1952).
98. Bridges v. Avery and Sons Co., 86 Ga. App. 9, 70 S.E.2d 550 (1952); Taylor v.

Estes, n.97 supra; Lee v. Garland, 208 Ga. 251, 66 S.E.2d 223 (1951); Thomas v.
Eason, 208 Ga. 822, 69 S.E.2d 729 (1952).

99. See n.98 supra.
100. Lee v. Garland, n.98 supra.
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manslaughter in committing an unlawful act, for which the maximum
penalty was only three years as against a possible death penalty on the
original charge. The Supreme Court majority emphasized the note aspect
of the transaction, and ruled that since the note appeared to be a complete
and certain agreement, in the absence of fraud, accident or mistake it
would be conclusively presumed that it contained the entire agreement;
and while the maker might by parol show want or failure of consideration,
he could not so show that the obligation to pay depended on promisee's
compliance with a prior or contemporaneous agreement not expressed in
the note. Two dissenting judges, emphasizing the security deed aspect of
the matter rather than the note, said: "The consideration of a deed may
always be inquired into when the principles of justice require it,'""' and
also: "The recital in a deed of the receipt of the purchase money does not
estop the maker from denying the fact and proving the contrary.""'
Rehearing was later denied, the same majority emphasizing that defendant
had evidently performed satisfactorily his services as attorney on plain-
tiff's behalf throughout the criminal case, and the same two judges dis-
sented. The rulings here were made in connection with a dismissal of the
petition on general demurrer, and the "fraud, accident or mistake" ex-
ception had not been alleged in the petition.

Another similar case was Eason v. Thomas."' It was for specific per-
formance of an option to purchase realty. It stipulated a $7500 purchase
price, for which the purchaser was to obtain a government loan, and that
any side agreement for payment of a greater or less sum was void. De-
fendant claimed that plaintiff, a minister, read him the contract, since
defendant did not have his glasses available; that he trusted plaintiff;
that plaintiff omitted to read the "side payment" clause; that in fact the
oral agreement of the parties was for an additional side payment of $3000.
It was held that defendant could not give proof of such oral agreement
because it was inconsistent with the apparently complete and unambiguous
written contract; that the agreement to make the $3000 side payment
was void as against public policy even without the express clause to that
effect in the writing; and that if a party knows how to read, only such
"fraud" as actually prevents him from reading a contract prepared for
his signature will relieve him from doing so.

Several cases illustrated situations in which parol evidence could become
admissible. In Flataiter v. Goodman,' an action on an alleged oral agree-
ment to rescind a previous conditional sale contract of machinery which-
had contained a provision against express or implied warranties, testimony
as to the defective condition of the property sold was admitted for the
purpose of showing that the parties had certain negotiations leading up to
the later rescission agreement. In another case' it was held proper for
the court to allow testimony that only $2000 was actually received when

101. GA. CODE § 29-101 (1933).
102. GA. CODE § 29-110 (1933).
103. See n.98 supra.
104. 84 Ga. App. 881,67 S.E.2d 794 (1951).
105. Lunsford v. Ferrell, 85 Ga. App. 37, 68 S.E.2d 153 (1951).
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a note was given for $2600, plus interest; the court stated that parol
evidence would be admitted to show that the contract sued upon was
tainted with usury. In a litigation concerning an alleged accord and sat-
isfaction by paying a smaller amount under a disputed alimony agree-
ment,' it was held proper to admit oral evidence as to the interpretation
which each party put upon the contract. The purpose here was, of course,
not to vary the terms of the written agreement, but rather to demonstrate
the existence of a good faith dispute between the parties, which, if found,
validated the accord and satisfaction.

REAL EVIDENCE - PHOTOGRAPHS

Ramsey v. State.. held it proper to allow into evidence packages con-
taining tickets and money which were found on defendant's person, once
the tickets had been identified as tickets used in operating a numbers game
lottery. In Callaghan v. State,"8 the end of a shotgun barrel was held
properly admitted, where the evidence showed that, before being sawed
off, it had been part of the gun used in the robbery which resulted in the
killing.

The necessary foundation testimony for admitting a photograph was
involved in Collins v. State."' Against the objection that photographs
might have been changed in developing, the testimony of a state witness
that he made the photographs and they represented a true picture of the
scene shown, made them admissible.

In a liquor manufacturing prosecution,' a still had been found near
defendant's home, and testimony showed that it fitted defendant's furnace
perfectly according to certain marks. A state witness who visited de-
fendant's basement (which contained fermented mash in jars) attached
the still to the furnace, and it was photographed. This photograph, so
explained, was held admissible despite strenuous objection that it showed
not what the witnesses found in the basement, but what they created there,
and was highly prejudicial. Certainly a physical demonstration in court by
bringing the still and furnace there (if feasible) would have been in order
if it would show clearly that the particular still "belonged" to the par-
ticular furnace; the photograph and accompanying testimony were proper
substitutes to facilitate presentation of this evidence, make it clearer to
the jury than testimony alone could do, and expedite the trial.

Avery v. State"' illustrated instances where the offer in evidence of a
photograph raises serious questions for a trial judge. It was a rape prose-
cution of a negrn defendant, the prosecutrix being white. Photographs of
her head, face and knees taken two days after the alleged crime, and oral
testimony of two witnesses that the photographs correctly portrayed the
106. Nauman v. McCoy, 84 Ga. App. 131, 65 S.E.2d 853 (1951).
107. 85 Ga. App. 245, 69 S.E.2d 98 (1952).
108. 209 Ga. 211, 71 S.E.2d 86 (1952).
109. 86 Ga. App. 157, 71 S.E.2d 99 (1952).
110. Nance v. State, 84 Ga. App. 777, 66 S.E.2d 273 (1951).
111. 209 Ga. 116, 70 S.E.2d 716 (1952).
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scratched and bruised condition of prosecutrix's body when they were
made, were admitted over the objection that the photographs and accom-
panying foundation would inflame the minds of the jury. Defendant was
found guilty with no recommendation, and sentenced to death. The Su-
preme Court affirmed, saying: "To exclude evidence of this character
on the ground that it would inflame the minds of the jury would prevent
the State from establishing facts material to the issue.""' Unless prose-
cutrix's condition and injuries were such that a reasonably accurate de-
scription of them which would be intelligible to the jury could not be given
by oral testimony of qualified observers (which seems most unlikely), this
statement is incorrect. The use, when not reasonably necessary for clarity,
of photographic devices in a case so charged with emotional content is at
least unwise, and may well be attempted for the deliberate purpose of
creating prejudice. The trial judge can, of course, best sense the atmos-
phere and content of the trial to guide him in determining whether such
photographs will be helpful or harmful, and whether to admit or reject
them. The case is interesting also because two judges dissented on the
ground that use of white and yellow jury slips to distinguish colored jurors
from white jurors was concluslve evidence of discrimination. A third judge,
who concurred specially in the affirmance, said that such practice was prima
facie wrong and should be discontinued at the first opportunity to revise
the jury list, but that the testimony of the judge who drew the jurors
showed that no harm had been done to this defendant thereby.

BEST EVIDENCE

Cummings v. State"'" involved an automobile bill of sale to secure debt
which was excluded from evidence because materially altered by the later
insertion of a motor number. Parol evidence as to the contents of the bill
of sale and the surrounding transaction was admitted without objection,
however. While the excluded bill of sale was the best evidence, said the
court, secondary evidence (such as parol evidence) as to the written in-
strument's contents is sufficient to establish them when admitted without
objection, and to support a verdict in a suit to recover on the instrument.

Reference should also be made here to Gresham v. State."4

DOCUMENTS - PUBLIC RECORDS

In Farrar v. Gulf Oil Corp."' it was held no error to exclude in an ejectr
ment suit a certified copy of a deed to the disputed land, recorded in a
county other than where the property was located, where there was no
proof of execution of the original deed. In Shaw v. Crawford,"6 an action
to determine title where both parties claimed under the same remote
grantor, a writing over sixty years old which showed that the conveyance

112. Id. at 126, 70 S.E.2d at 723.
113. 84 Ga. App. 698, 67 S.E.2d 156 (1951).
114. 84 Ga. App. 403, 66 S.E.2d 255 (1951). discussed under PRESUMPTIONS at p. 70

supra.
115. 208 Ga. 212,66 S.E.2d 55 (1951).
116. 208 Ga. 595,68 S.E.2d 598 (1952).
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to plaintiff's ancestor had been with consent of the trustee under a trust
deed and by virtue of benefit to him and the remote grantor, was held ad-
missible as an ancient document.

A new statute... makes a certified copy of a deed over thirty years old,
and recorded for over thirty years, admissible in evidence without proof
of execution if possession has been consistent with said deed.

In Cunningham v. State... a birth certificate erroneously described the
parents as negro, though they were white. A certified copy of the certifi-
cate was held, under Code section 88-1212, to be only prima facie evi-
dence of the facts stated, so that any error therein could be explained by
parol evidence.

Act 793 of the General Assembly amends the present law"' by adding
a provision making admissible in evidence certified copies of the rules and
regulations of the State Game and Fish Commission.

BUSINESS RECORDS

Pan Gundy v. W'Jilson '2 declared that books of account may be admitted
in evidence under Code section 38-3 10 upon compliance with its terms, but
that Code section does not require that they must be, so that it was not
error not to admit them when tendered. The testimony of parties having
knowledge of the facts from which the books were made up, said the
court, is itself primary evidence, which may be corroborated by the books;
a witness may also refresh his memory from the books, and testify from
such refreshed recollection.

By all odds the most significant development of the year in our whole
field of evidence was the enactment, effective February i5, 1952, of a
regular business entries statute. It will have occasion to operate in a large
proportion of all trials, with the salutary effect of liberalizing and sim-
plifying them, and more readily achieving substantial justice. Office law-
yers, too, must be acquainted with its effects in their counseling work.'

117. Ga. Laws 1952, p. 169, GA. CODE ANN. § 38-636 (Supp. 1952).
118. 85 Ga. App. 216, 68 S.E.2d 614 (1952).
119. Ga. Laws 1952, p. 206, amending GA. CODE ANN. § 45-146 (Supp. 1951).
120. 84 Ga. App. 429, 66 S.E.2d 93 (1951).
121. Ga. Laws 1952, p. 17 7, GA. CODE ANN. § 38-711 (Supp. 1952). The Act reads:

Section 1. Any writing or record, whether in the form of an entry in a
book or otherwise, made as a memorandum or record of any act, transac-
tion, occurrence or event shall be admissible in evidence in proof of said
act, transaction, occurrence or event, if the trial judge shall find that it
was the regular course of such business to make such memorandum or
record at the time of such act, transaction, occurrence or event or within
a reasonable time thereafter. All other circumstances of the making of
such writing or record, including lack of personal knowledge by the en-
trant or maker, may be shown to affect its weight, but they shall not
affect its admissibility.
Section 2. The term "business" shall include every kind of business, pro-
fession, occupation, calling, or operation of institutions, whether carried
on for profit or not.

Section 3. This Act shall be liberally interpreted and applied.
Section 4. All laws and parts of laws which are in conflict or incon-

sistent with the provisions of this Act are hereby repealed.
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The writer is glad to have had the opportunity to initiate the movement
for its adoption, and to contribute to it. The background and need for this
statute were discussed in several articles which should be consulted ;12 a
useful guide to its interpretation and application, based on the extensive
experience with such statutes in other jurisdictions, may be found in the
materials noted below. 23

CIRCUMSTANTIAL EVIDENCE

Where defendant was convicted of burglary on evidence that his finger-
prints were found on the money box of a pinball machine in a burglarized
place of business, the Court of Appeals reversed and ruled that, in order
to warrant conviction, they must have been found under such circumstances
that they could have been impressed only at the time of the crime."2

RES IPSA LOQITUTI;R

In Spruell v. Georgia tutomatic Gas Appliance Co., 2' an action by the
buyer of gas appliances against the seller for damages resulting from an
explosion, it was held that where it was not shown that the seller con-
trolled the premises or instrumentality causing the iniury, but rather that
the explosion was such as might have resulted from causes other than
seller's negligence, the res ipsa doctrine was inapplicable. It was held to
apply, however, in Kirby v. /tlanta Gas Light Co.,'26 an action for blind-
ness resulting from escaping gas after defendant's conversion of plaintiff's
mother's gas stove and gas heating unit to a "new-type oil burning gas."

ILLEGALLY OBTAINED EVIDENCE

The Georgia doctrine that evidence obtained from defendant's home by
unlawful and unreasonable search and seizure in violation of State and
Federal Constitutions is admissible in a criminal case was reiterated in
Clemons v. State.12'7 The Court of Appeals refused to certify the question to
the Supreme Court because, it said, that orocedure is for the purpose of
ascertaining unestablished principles of law, while this doctrine is well
settled in the Supreme Court and the Court of Appeals. Judge Townsend,
writing for the court, again emphasized that his personal view is to the
contrary, as forcibly expressed in W/inston v. State.'28

Distinguished from the unlawful search and seizure situation was a
lottery prosecution, Grant v. State,21 in which a police officer, who had
seen no crime committed and was arresting without arrest or search war-
122. Spark, Evidence, 2 MERCER L. REV. 88, 108-111 (1950); Spark, We Need A Reg-

ular Business Entries Statute, 14 GA. B. J. 7 (1951).
123. 5 WIMORE, EVIDENCE § 1530a (3d ed. 1940, and Supp. 1951) ; Comment, 46 MICH.

L. REv. 802 (1948) ; Note, 48 COL. L. REV. 920 (1948).
124. Anthony v. State. 85 Ga. App. 119, 68 S.E.2d 150 (1951).
125. 84 Ga. App. 657, 67 S.E.2d 178 (1951).
126. 84 Ga. App. 786, 67 S.E.2d 413 (1951).
127. 84 Ga. App. 551, 66 S.E.2d 156 (1951).
128. 79 Ga. App. 711, 54 S.E.2d 354 (1949).
129. 85 Ga. App. 610, 69 S.E.2d 889 (1952).
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rant, compelled the defendant to let go of lottery tickets which he was
trying to tear up, and to let the officer take them from him, because the
officer threatened him and put his hand to his pistol, which was in a holster
on his hip. The trial court admitted the tickets in evidence, but the Court
of Appeals reversed, holding that there had been a violation of defendant's
rights under the Georgia Constitution 3 ' and Code section 38-417, which
provide: "No person shall be compelled to give testimony tending in any
manner to criminate himself.""'

The officer had testified in part, on cross-examination:

He didn't exactly hand them over to me. I got them out of his hand. He
still didn't want to give them to me. After I made the statement to him that
if he tore up those tickets again I would get on him, he turned them loose and
let me have them. Before that he didn't let me have them at all, tore them in
two before he did that. He was inclined to act in a way persisting in an atti-
tude that he was not going to turn them over to me. 32

Q. Then, as a matter of fact, you conducted and forced this man to let you
have those tickets? A. He certainly didn't walk up and give them to me. No,
sir. Not freely and voluntarily. He didn't just put out his hand and say, "here,
take them." When I reached out my hand to take them he let me have them. a'33

Q. What I want you to tell me is this-you made that man turn over those
papers to you didn't you? You were determined that you were going to have
them? A. Yes, sir, I made him turn them over to me; that was my business
there. At that time I had my pistol on my hip.134

Despite the language put in his mouth by counsel in the last excerpt quoted,
the over-all effect of the officer's testimony seems to be that he forcibly
took the tickets away from the resisting defendant by threatening and
frightening him improperly. This would make the rule of admissibility
apply, as under Clemons.3 and WJ/inston.'36 While generally the writer
favors the federal rule which bars illegally obtained evidence, over the
Georgia rule admitting it, as long as the Georgia rule is in effect perhaps
the construction and conclusion of the trial court were preferable in the

130. GA. CONST. Art. 1 § 1, 1 6, GA. CODE ANN. § 2-106 (1948 Rev.).
131. The court stated: "It is clear from the record that the officer compelled the de-

fendant to produce, against the will of the defendant, the lottery tickets in ques-
tion. He did this by threat and by placing his hand on a pistol. The defendant
did not voluntarily hand over to the officer this evidence, without which, under the
facts of this record, the defendant could not have been convicted of the offense
charged. We are not unmindful that, even though one is not under arrest, the
officer may by force, by an unlawful search and an unlawful seizure, procure
from a suspect evidence of the guilt of a crime, and the State may introduce
[such] evidence and the jury may convict upon it, but such an illegal act in
obtaining such evidence is quite a different thing from the officer compelling the
defendant to produce it. The former does not constitute a violation of the con-
stitutional rights of the defendant, under the many decisions of our courts; but
the "nethod of forcing the defendant to produce this evidence violates his con-
stitutional rights, in that it compels him to produce evidence to incriminate him-
self." 85 Ga. App. 610, 614, 69 S.E.2d 889, 892 (1952).

132. Id. at 611, 69 S.E.2d at 890.
133. Id. at 611, 69 S.E.2d at 891.
134. Id. at 611, 69 S.E.2d at 891.
135. See n. 127 supra.
136. See n.128 supra. "Where, as here, the officer forcibly takes the evidence, it is

not furnished by the defendant so as to come within the constitutional inhibition
against requiring one to give testimony tending to criminate himself." (Id. at
714, 54 S.E.2d at 356).
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instant case, to prevent a criminal from destroying the evidence of his
crime in the very act of his being apprehended.

CROSS-EXAMINATION

The basic rule is that control of cross-examination is largely in the
trial court's discretion, and that this will not be overruled unless abused. 3 '
Where plaintiff called one of the defendants as a witness for the purpose
of cross-examination, defendants' counsel was held to have no absolute
right to cross-examine." 8 The overrulinz of an objection to a question
on cross-examination was held not reversible error where it was not shown
that the witness answered the question, or testified to any fact in response
thereto." 9 Where an answer given on cross-examination was responsive
to the question asked, though unfavorable to the cross-examiner, it was
held error to strike it out. 4 ' The Court of Appeals reminded:

Upon an oral examination, a party asking a cross question and eliciting an
unfavorable reply, which the other side could not have introduced, cannot
have the legifimate answer to his own question ruled out. Anderson v. Brown,
72 Ga. 713 (8). Where counsel on the cross-examination of a witness takes a
chance by propounding a dangerous nuestion, he will not be beard to object to
the answer, no matter how prejudicial it may be. if the answer is a direct and
pertinent response to the question. Scott v. State, 57 Ga. App. 187 (1), 194
S.E. 844.141

Evidence of bad feelings between a witness for defendant and a relative
of prosecutor in a criminal case was held admissible if the relationship was
close enough to raise an inference that the witness was testifying from
enmity or malice, the weight thereof being for the jury.' In a numbers
game lottery prosecution,' defendant's counsel was held not entitled to
cross-examine a police officer as to the names of the persons who gave
him information from which, as he testified, he had learned the manner
and method of operating a numbers game. Such question, said the Court
of Appeals, was not relevant to the issue on trial, so that defendant's right
to cross-examine was not thereby abridged. Strong reasons of policy for
not compelling the disclosure of secret sources of police information were
well set forth . i

In General Motors Corp. v. Deaton"" it was held that contradictory
statements made out of court in another transaction will not estop claimant
in a workmen's compensation proceeding, but are impeaching in character,
and the credit to be given his testimony must be determined by the fact-
trier. The necessity for laying a foundation to impeach a witness through

137. Weldon v. State, 84 Ga. App. 634, 66 S.E.2d 920 (1951); Thomas v. State, 85
Ga. App. 868, 70 S.E.2d 131 (1952).

138. Barton v. Strickland, 208 Ga. 163, 65 S.E.2d 602 (1951).
139. Sapp v. Callaway, 208 Ga. 805, 69 S.E.2d 734 (1952).
140. Guy F. Atkinson Co. v. Fimian and Guy F. Atkinson Co. v. Musgrave, 85 Ga.

App. 200, 68 S.E.2d 236 (1951); reversed on other grounds in 209 Ga. 113, 70
S.E.2d 762 (1952) and 86 Ga. App. 217, 71 S.E.2d 107 (1952).

141. Id. at 206, 68 S.E.2d at 241.
142. Carlyle v. State, 85 Ga. App. 223, 68 S.E.2d 605 (1952).
143. Thomas v. State, 85 Ga. App. 868, 70 S.E.2d 131 (1952).
144. Id. at 872, 70 S.E.2d at 134.
145. 84 Ga. App. 348,66 S.E.2d 431 (1951).
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prior contradictory statements by first asking the witness whether he has
made such statements, was pointed out in Smith v. Payne."' So too, as to
a witness's ill feelings toward a party, it was pointed out in Schamroth v.
State47 that before their existence may be shown for impeachment, the
witness should be given an opportunity to admit or deny their existence;
if he admits them, their cause and specific details of particular transactions
and conversations illustrating them should be excluded, but the contrary
is true if he denies them. On this subject see also Carlyle v. State."'

OBJECTIONS

In this area, in which an experienced trial lawyer's reactions ought to
be nearly reflexes, though sensitively balanced ones, a considerable number
of cases show how much lower the actual standard falls.

Even conceded error does not require a reversal unless it is shown to
have been harmful to the party relying thereon.' Several cases had oc-
casion to state that even the erroneous admission of evidence over a
party's objection is harmless, and will not result in reversal, if other testi-
mony to the same effect is then introduced without objection. 5 ' If the ob-
jection was good and worth making the first time, why not the second?
If there were reasons for deliberately abandoning it, why urge it as alleged
error? In Rabun v. Wynn,"' counsel, cross-examining, and with full knowl-
edge from the direct examination of its hearsay character, elicited sub-
stantially the same hearsay testimony to which he had unsuccessfully ob-
jected on direct, and which had important bearing on the issues-and al-
lowed it to remain in the record without objection.

Where a blanket objection is meritorious as to part of the evidence
offered but not the whole, it is held worthless and the whole evidence may
be admitted. So in Porter v. Chester... a hearsay objection made to evi-
dence which was not wholly hearsay was held properly overruled; in Las-
siter v. Poss"3 testimony partly a conclusion and partly not, objected to
as being a conclusion, was held properly admitted; in Finney v. Blalock".
an objection only that a copy of a contract was not properly witnessed to
be entitled to record resulted in proper admission of the whole document,
including an entry of recordation which would have been inadmissible on
suitable objection. It was held in Callahan v. State 5' that an exception to
an entire charge is not good unless the whole charge is subject to such
exception.

146. 85 Ga. App. 693, 70 S.E.2d 163 (1952).
147. 84 Ga. App. 580, 66 S.E.2d 413 (1951).
148. 85 Ga. App. 223, 68 S.E.2d 605 (1952).
149. Howington v. State, 84 Ga. App. 324, 66 S.E.2d 175 (1951) ; Henry and Hutchin-

son, Inc. v. V. M. C. Products, Inc., 84 Ga. App. 613, 66 S.E.2d 775 (1951) ; Rabun
v. Wynn, 209 Ga. 80, 70 S.E.2d 745 (1952).

150. Sapp v. Callaway, 208 Ga. 805, 69 S.E.2d 734 (1952); Guyton v. Young, 84 Ga.
App. 155, 65 S.E.2d 858 (1951).

151. See n.148 supra.
152. 208 Ga. 309, 66 S.E.2d 729 (1951).
153. 85 Ga. App. 785, 70 S.E.2d 411 (1952).
154. 208 Ga. 218, 65 S.E.2d 920 (1951).
155. 209 Ga. 211, 71 S.E.2d 86 (1952).
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The failure to renew an objection to evidence which is provisionally or
conditionally admitted and to invoke a final ruling thereon, thereby losing
the point even though meritorious, was illustrated in two cases." When
the court in a criminal trial put questions to a witness and no objections
were raised at the time, it was held that defendant could not complain for
the first time after verdict and judgment that the examination was con-
ducted in a manner prejudicial to his rights.' : In .Jovner State'8 it was
held, when improper argument was made to the jury by one of the attor-
nevs, that the other side could not ignore it during the trial, taking a
chance on a favorable verdict, and complain later if the verdict proved
unfavorable. To make the improper argument a basis for review, said the
court, it was necessary properly to object during the trial, or to invoke
some ruling or instruction on it by the court. In Jovner the matter was
first called to the trial court's attention in an amendment to the motion
for a neiv trial. A similar holding was made in another case as to prejudi-
cial remarks by a witness. 'o

In SYke s . Col/is 1G" objection was made that certain testimony was
'irrelevant and unethical :- this was held to amount only to "irrelevant"
and to have been properly overruled. When the mother of a very voung
comolaining witness sat on the witness stand or platform opposite the
child while the latter was testifyving, it was held no ground for a new trial
if no objection was made, when the court had ordered the mother to sit
not there, but in a chair on the floor about eight feet away.' In Radio
Cabs, Ltd. v. Tolbert "' it was ruled that where, had objection been made
to testimony because the matter was not pleaded, the petition could have
been amended to include it, but the testimonv had been admitted without
objection, it was not reversible error for the trial court to charge thereon.

Vh;le it is the better practice to defer action on the admission or re-
jection of evidence until proper objection is made bv a party interested in
having it excluded, said the Supreme Court in Rabun v. fJJ3Yn, 63 a trial
judge is not bound to hear and determine a cause on improper evidence,
but may, exercising his right to control and regulate the trial's conduct,
of his own motion exclude or strike out incompetent or inadmissible evi-
dence though no objection has been interposed.

BuRDIF OF PROOF

Lawyers and courts not infrequently confuse the burden of proof in a
case (ice., "the risk of non-persuasion" of the fact-trier, or "risk of jury-
doubt") which remains constant through the trial, with the so-called "bur-

156. Vun Cannon v. State. 208 Ga. 608, 6F S.E.2d 586 (1952); Griffin v. State. 85 Ga.
App. 602, 69 S.E.2d 665 (1952).

157. Carlyle v. State, 85 Ga. App. 223, 68 S.E.2d 605 (1952). See also Callahan v.
State. 209 Ga. 211. 71 S.E.2d 86 (1952).

158. 208 Ga. 435, 67 S.E.2d 221 (1951).
159. Thomas v. Case, 84 Ga. App. 564, 66 S.E.2d 434 (1951).
160. 208 Ga. 333, 66 S.E.2d 717 (1951).
161. Longv. State, 84 Ga. App. 63S, 66 S.E.2d 827 (1951).
162. 86 Ga. App. 181, 71 S.E.2d 260 (1952).
163. 209 Ga. 80. 70 S.E.2d 745 (1952).
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den of going forward with evidence," or "burden of proceeding," which
shifts back and forth. In Orr v. Orr,' a will contest, it was ruled that
when the propounder made out a prima facie case that the will was freely
and voluntarily executed, "the burden" shifted to the caveatrix, who
claimed that the testator had been mentally incapable of making a will
when he executed it. A jury verdict had been rendered for caveatrix, and
propounder's new trial motion had been denied. The Supreme Court found
that caveatrix's evidence did not establish testator's mental incapacity at
that time, and reversed. The court used only the term "burden" in its
opinion, not distinguishing between the two different "burdens," although
meaning the "burden of going forward."

Barrett v. Distributors Group, Inc. was an action for a deficiency judg-
ment on a note and conditional sale contract, after plaintiff repossessed
and sold the property; defendant pleaded an accord and satisfaction.
Neither side introduced any evidence at the trial. Plaintiff claimed that
the answer admitted its whole cause of action, and that the burden of
proof in the case rested on defendant. The trial court found for plaintiff,
and denied defendant's motion for a new trial. This was error, said the
Court of Appeals. In ordinary suits on a note alone, a plea of accord and
satisfaction generally admits plaintiff's whole prima facie case; but the
plea here did not do so, for the plea did not admit necessary matters re-
specting the manner and time of resale, defendant's credits, the amount
realized, expenses of resale and calculation of the deficiency, all of which
plaintiff had to prove in order to recover. With no evidence produced by
either side, the proper burden of proof ruling was determinative of the
case. The court declared:

The burden of proof is on the plaintiff until he makes out a prima facie
case, at which time it shifts to the defendant. However. where the defendant
by his pleading admits a prima facie case in the plaintiff, the burden of proof
is immediately on the defendant.16

While the term "burden of proof" is properly used in the second sen-
tence quoted, it is misused for "burden of going forward" in the first sen-
tence. The two terms should be discriminated. Thomas v. Case"'7 was an
interesting illustration of confusion of the two in a trial court's charge,
with resultant reversal. A number of authorities on the subject were cited.

JURY QUESTIONS

It was held in a number of decisions' that questions of negligence,
proximate cause, diligence, and contributory negligence are jury questions,
and are not for the court except in "plain and indisputable cases."

The circumstances surrounding a dying declaration, declared the Su-
164. 208 Ga. 431, 67 S.E.2d 209 (1951).
165. 85 Ga. 529, 69 S.E.2d 810 (1952).
166. Id. at 531, 69 S.E.2d at 812.
167. 84 Ga. App. 564, 66 S.E.2d 434 (1951).
168. Trammell v. Matthews, 84 Ga. App. 332, 66 S.E.2d 183 (1951); Lorig v. Brun-

son, 84 Ga. App. 558, 66 S.E.2d 268 (1951) ; Kirkland v. Wheeler, 84 Ga. App.
352, 66 S.E.2d 348 (1951).
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preme Court, are for the jury's consideration in determining the weight
to be given the declaration. 69

SUMMATION

Gentry v. State... was a prosecution for murder by driving an automo-
bile over deceased. The solicitor argued that the evidence showed de-
fendant had made improper advances to deceased, and thereby caused her
to get out of the car. This was a reasonable deduction from the evidence,
so was proper, said the Supreme Court. The court did instruct the jury
that there was no evidence to that effect, and it was no abuse of discretion
to refuse a mistrial.

In Collins v. State7' the solicitor argued, in effect, that to convict de-
fendant would teach the public a lesson not to drive a car under the influ-
ence of liquor or to speed up and down highways. The Court of Appeals
declared that "argument of counsel should be confined to the evidence and
should not appeal to the fears or prejudices of the jury, but should rest
squarely upon the guilt or innocence of the accused." While the remark
was not approved, it was held not so inflammatory as to demand granting
of defendant's motion for a mistrial. In Parks v. State," ' a murder case,
state's counsel argued to the jury that "The defendant did not even make
a statement in his own hehalf." This was held clearly improper; yet the
court having immediately rebuked counsel and instructed the jury not to
consider that fact, it was held that discretion was not abused in refusing a
mistrial. To overcome the effect of the argument, the court mentioned
several times in its charge defendant's failure to make a statement, and
said to give it no weight: but, curiously, and apparently through oversight,
it also referred several times to "defendant's statement" in certain other
standard portions of the charge. Defendant claimed that the charge
"would tend to give the jury the impression that the defendant's failure
to make a statement should count as evidence against him." The Supreme
Court said that the latter references were "inapt" where defendant had
made no statement, vet the rest of the charge cured the whole.

CHARGIF

Several cases reiterated the doctrine that it is only where the state
relies wholly on circumstantial evidence that a charge thereon must be
given even without a request therefor. " 3 A full charge defining "reason-
able doubt" which was sustained as proper may be found in Nelson v.
State.'

That in the absence of a written request it is generally not error to fail

169. Hubbard v. State, 208 Ga. 472. 67 S.E.2d 562 (1951).
170. 208 Ga. 370,66 S.E.2d 913 (1951).
171. 86 Ga. App. 157,71 S.E.2d 99 (1952).
172. 208 Ga. 508,67 S.E.2d 716 (1951).
173. Gentry v. State, 208 Ga. 370, 66 S.E.2d 913 (1951); Thompson v. State, 84 Ga.

App. 419, 65 S.E.2d 925 (1951); Reece v. State, 208 Ga. 165, 66 S.E.2d 133 (1951).
174. 84 Ga. App. 596, 66 S.E.2d 751 (1951).
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to charge the jury as to the effect of defendant's proof of his good charac-
ter was held in Breedlove v. State.'75 In Aderhold v. Zimmer... it was not
attempted to prove character, good or bad, of any witnesses. The court
nevertheless instructed that a witness may be corroborated or sustained
by proof of good character or by other facts or circumstances in the case.
Such charge was held inapplicable, but not reversible error if no harm
appeared to result. Again, in Reece v. State17_ an erroneous charge was
given as to impeachment and rehabilitation of witnesses, but as the error
was favorable to the accused, there was no reversal.

In Kirkland v. Wl heeler7 ' it was ruled not reversible error for the court
in its charge merely to state correctly the contentions made by the allega-
tions of the pleadings, even though some allegations were not supported
by the evidence. In Hubbard v. State' the court's charge explained why
a dying declaration was admissible; it was contended that this made the
charge erroneous by tending to cause the jury to give the declaration
greater weight than it deserved. The Supreme Court said the better prac-
tice was to charge on its admissibility in the Code language and without
giving reasons, but held there was no reversible error. In Brown v.
State, '5 a murder prosecution of a negro, the court charged that if the
jury could not reconcile the testimonv of the witnesses with defendant's
statement, it should believe the witnesses rather than the defendant. He
was found guilty with a recommendation, and sentenced to life imprison-
ment. The charge as a whole was upheld by the Supreme Court, but does
not this ruling seem questionable? A charge that the defendant's state-
ment be considered in the light of his obvious self-interest would have been
appropriate; a similar charge to consider any interest of the witnesses in
weighing their testimony was also in order. So, too, the court could proper-
ly point out that the witnesses testified under oath, while defendant's state-
ment was unsworn. Determining whom to believe as between the witnesses
and defendant, however, ought, especially in so serious a case, to have
been left wholly to the jury; and it hardly seems likely in such circum-
stances that other general language in the charge could have successfully
counterbalanced the effect of this specific portion.

Reference should again be made here to Parks v. State.'

CONCLUSION

A general concluding word, not confined to evidence: It is to be hoped
that our appellate courts could be relieved of considerable numbers of
relatively unimportant cases which they are now called on to review, at
great cost of time and effort. Even more is it to be hoped that published
175. 84 Ga. App. 370, 66 S.E.2d 409 (1951).
176. 86 Ga. App. 204, 71 S.E.2d 270 (1952).
177. See n.173 supra.
178. 84 Ga. App. 352, 66 S.E.2d 348 (1951).
179. 208 Ga. 472, 67 S.E.2d 562 (1951).
180. 208 Ga. 304, 66 S.E.2d 745 (1951).
181. 208 Ga. 508, 67 S.E.2d 716 (1951), discussed under SUMMATION at p. 95 supra.

[Vol. 4



1952] EVIDENCE 97

opinions could be confined to significant or novel cases only, while brief
opinions could be filed, for the benefit of parties, counsel and lower courts,
in a great run of routine cases. The flood of published opinions, in largely
routine cases, does more harm than good for the law, lawyers, courts and
public; and the writer would like to add a small voice to the many which
have recently been trying valiantly to stem the flood, particularly in the
Journal of the American Judicature Society and the American Bar Asso-
ciation Journal.


