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By HENRY J. MILLER* AND DANIEL B. HODGSON**

During the present survey period three cases were decided dealing with
passage of title. Although these cases involved to a degree a question of
agency, nevertheless they serve to remind of the distinction between cloth-
ing with initial title and authority to pass title. Falling in the first division
are Smith v. Norman Motors Co.' and Southern Discount Co. v. Elliott.'

In the latter case, the owner of an automobile entered into a contract
with a used car dealer, authorizing the dealer to exchange an Oldsmobile
for a Chevrolet and some cash and then to sell the Chevrolet, the proceeds
of the sale to be divided between the contracting parties. At the time of
the exchange of the Oldsmobile, and with knowledge of the owner, the
dealer received a bill of sale conveying the Chevrolet to the dealer. The
Chevrolet was left on the dealer's lot. The dealer then borrowed money
from the Southern Discount Company, securing the loan with a bill of
sale to secure debt conveying the Chevrolet, exhibiting the bill of sale
given to the dealer. The finance company relied on that bill of sale to-
gether with the possession of the dealer. The court held that although
between the owner of the Oldsmobile and the dealer, the owner might
have owned equitable title to the Chevrolet, nevertheless the dealer was
permitted to have the legal title and to convey it to an innocent purchaser
for value and, accordingly, that the purchaser could prevail. The court
distinguished the case of East 4tlanta Bank v. Nicholson' which upheld
the owner's title. In that case there was reliance by the lender solely on the
possession and word of the used car dealer that he had title.

In Smith v. Norman Motors Co., supra, an automobile was delivered
under an unrecorded contract providing that title was to remain in the
seller until a check which was given at that time cleared. The courts did
not discuss whether this was to be regarded as a cash sale with title not
passing until the check became the equivalent of cash, nor did the court
discuss whether this was to be treated as a conditional sales contract. The
purchaser immediately sold the car to his partner. After the latter sale
the check failed to clear and the original seller brought trover against the
partner to recover the car. During the pendency of that action the original
purchaser tendered to the seller, and the seller accepted, a truck which
was credited by the seller on the check. The court held that this action on
the part of the seller amounted to recognition that there was a balance
of purchase money due on the car and that the check was accepted in pay-
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ment for the car so that title was deemed to have passed to the original
purchaser. As he could not be guilty of a conversion, neither could the
partner to whom he sold the car.

After holding that acceptance of part payment on the check amounted
to an admission that title had passed to the original purchaser, the court
further held that there was no evidence to show that the sale to the
partner was a sale to the partnership and that the existence of a partner-
ship between the parties was not enough to charge the buying partner with
knowledge that the selling partner did not have title to the car.

The court did not refer to Sims v. James4 but it is interesting to note
that in that case the court held that a sale by a conditional sales vendee
before the balance of the purchase money had been paid was a conversion,
authorizing the seller to treat the contract as rescinded and bring his
action of trover immediately against both the conditional sales vendee and
the purchaser from him. Thus it seems that the basis of the decision in the
Smith case is that the acceptance of payment is not consistent with the
rescission of the conditional sales contract necessary to permit trover to
be brought.5

-In Hertz Driv-Ur-Self Stations v. lrnold' we have a case which is
difficult to understand unless it be borne in mind that it was decided solely
on the question of agency. Here, Model Laundry Company borrowed
money from W. B. Arnold, giving some trucks as security for the repay-
ment of the loan. The bill of sale to secure debt conveying the trucks to
the lender was duly recorded. Model Laundry Company began to have
financial difficulties. W. B. Arnold then wrote Paul Arnold, president of
Model, recommending that he sell these trucks and rent them back, say-
ing: "I'd certainly try to make a quick sale and clear up what you owe the
banks and me on the trucks and rent what you need till you have a chance
to get back on your feet." Mr. Arnold's attorney received a copy of the
letter and was asked to push the matter along, being given a power of
attorney, authorizing him to sell, convey and assign all of W. B. Arnold's
right, title and interest in the trucks and to execute all necessary papers
in connection therewith. The attorney then communicated with Paul, ad-
vising Paul that he held a power of attorney which authorized him to
release W. B. Arnold's lien on the trucks which he understood would be
sold to Hertz, whereupon Paul told the attorney there would not be
enough money to pay W. B.'s claim. The attorney replied that he had no
authority to release W. B.'s lien for less than the full amount due him..
Hertz had constructive but not actual notice of the bill of sale to secure
debt covering the trucks given by Model Laundry to W. B. Arnold, and
did not rely on any communication, written or oral, between W. B. Arnold
and Model Laundry or any official of Model Laundry. On foreclosure of
the bill of sale to secure debt brought by W. B. Arnold, Hertz intervened
as a claimant. At the trial of the claim, W. B. testified, admitting he had
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written his brother that it might be a good idea to find a purchaser for
the trucks, and nowhere denied that he authorized his brother to sell the
trucks. This, taken together with other evidence, and construing the
plaintiff's testimony most strongly against him, inclined the court to hold
that it could reach no other conclusion than that Paul Arnold was spe-
cifically authorized by W. B. to sell the trucks and that the giving of the
power of attorney to W. B. Arnold's attorney did not operate as a revo-
cation of the authority to sell. The court held that tinder the evidence a
finding was demanded that the holder of the bill of sale to secure debt
had authorized the sale by his brother, president of the grantor. Thus,
neither constructive notice of the bill of sale to secure debt held by W. B.
Arnold nor the fact that Model Laundry Company had possession of the
trucks, nor that no inquiry was made into the agent's authority, were
necessary to have been considered.

The case of Clifton v. Dunn7 involved the bulk sales law.8 An action
was brought by the purchaser to rescind a sale and recover payment from
the seller. The seller sold the good will, stock, inventory and fixtures of a
barbecue place known as The Gypsy Girl. He gave an affidavit to the pur-
chaser listing various creditors but did not list all of them. The purchaser
tried to rescind because of failure of the seller strictly to comply with the
bulk s7ales law. Saying that equity will not permit a party in pari delicto
to rescind an executed transaction, the court denied the purchaser the
right to rescind because, although the purchaser received an incomplete
list, he failed to notify any creditor of the seller of his purchase as re-
quired by the bulk sales law.

In Krys v. Henderson' the seller brought an action to recover the bal-
ance of the purchase price and the defendant attempted to plead fraud
and failure of consideration. The answer of the defendant was stricken
on general demurrer as setting out no defense. The essence of the defense
was that the seller had represented that the gross sales of the business were
$24,ooo annually but that purchaser's gross sales for the first year were
only $I5,ooo. The court held that no fraud was charged. There was no
confidential relationship between the parties. There was no allegation that
the representation was false, that the buyers had examined the books of
accounts of the seller or that false books of accounts had been shown the
buyers, or that the buyers could not have ascertained the gross sales. It
was also held that if the statements of the seller were to be construed as
representing that the business was expanding in value and would continue
to result in gross sales in the future of $24,000 or more, these statements,
being mere unfulfilled predictions and conjectures as to what would happen
in the future, did not amount to fraudulent misrepresentations.

In Inman v. Love,1" one of the many so-called grapevine cases, the de-
fense to an action to recover the purchase price of grapevines was held

6. 85 Ga. App. 175, 68 S.E.2d 182 (1951).
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insufficient to charge fraud where it appeared that there was no excuse
for the purchaser's failure to investigate the truthfulness of the plain-
tiff's representations before signing the contract. As the parties were utter
strangers the mere fact that the buyer lived a considerable distance from
Waycross, where he could have discovered whether the statements were
true or false, did not justify the buyer in recklessly disregarding the plain
and simple rules of everyday caution despite the seller's statement that
he was in a hurry and would be there only a day or two. Further, as the
contract expressly excluded all warranties and representations unless there-
in incorporated and as there was no charge that the buyer could neither
read nor was prevented from reading, he was held to have no defense to
the seller's right to recover.

Hester v. Love 1 and Carnation v. Pridgen"2 are two other grapevine
cases appearing during the year. The first is interesting because there it
was held that, to a suit brought by the seller to recover the purchase price,
an answer denying that the seller had retained grapevines for the buyer
but, on the contrary, had thrown them in a ditch and abandoned them
so that they died, was good against a general demurrer. In order to re-
cover, the seller must either elect to retain the goods and recover the
difference between the contract and market price or sell the goods and
recover the difference between the contract price and the price of resale,
or retain the property for the benefit of the buyer and sue for the entire
price. As the measure of damage would vary, depending upon the election,
and the defendant has the right to deny the damages, the defendant had
the right to prove abandonment and limit the amount of recovery to the
difference between the contract and market price.

In the Carnation case, Mr. Love, having met so many defenses of fraud,
decided to transfer a note, given for the purchase price of the grapevines,
to his sister. The court held that the seller had complied with his obliga-
tion of tendering the goods where he notified the buyer of time and place
of delivery and delivered them at that time and place. It pointed out,
however, that even if this had not been done, since the buyer had, prior
to the date of delivery, told the seller he would not take the grapevines,
the seller was relieved of the obligation to tender the goods. Under these
circumstances and under the facts as developed, it was held that there was
no defense to the action on the note. The court said that irrespective of
whether the transferee of the note was a bona fide purchaser or not, no
defense to the contract of sale existed because the seller had done all that
he was obligated to do.

In Fullerton Cotton Mills v. Butler1" an action was brought to have a
receiver appointed because the purchaser was transferring property. The
seller had sold cotton to the purchaser with the understanding that the
sale was for cash. After acquiring the cotton, the purchaser said it was
unable to pay cash and that it was trying to sell its cotton mill. The seller
said that it was induced to sell the cotton upon the representation that

11. 84 Ga. App. 765, 67 S.E.2d 481 (1951).
12. 84 Ga. App. 768, 67 S.E.2d 485 (1951).
13. 208 Ga. 521, 67 S.E.2d 722 (1951).
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the purchase price would be paid in cash. The cotton was received by the
purchaser and spun in its mill. It was also alleged that the purchaser in-
formed the seller that it was unable to pay cash and there was a $40,000
mortgage on the mill, and although the sale was made as a cash transac-
tion, the purchaser desired that it be changed to a credit transaction. This
was charged to be a fraud, and it was alleged that the purchaser was about
to transfer the only property it had. Injunctive relief was sought against
the transfer which was to be of real property, trucks, machinery and
automobiles. Injunctive relief was denied because equity will not enjoin a
defendant from the free disposal of his property on the application of a
creditor who sets up no lien on or title to the property about to be aliened
and sets up no other equity than simple fear of inability to collect a judg-
ment. The court points out that there was no attempt to rescind the sale
of cotton but to affirm the sale and collect the balance due. The seller
failed to show a lien on or title to the property, the disposition of which
was sought to be enjoined.

The law of implied warranties was involved in six cases of general
interest during the last year.

The requisite diligence and care which a purchaser must take before
he may prevail in a suit for damages alleged to have occurred because of
a breach of implied warranty is set forth in the case of Henley v. Sears-
Roebuck & Company."4 That action was to recover damages because of a
breach of the implied warranty that the article sold was suitable for the
use intended and free from undisclosed latent defects known to the seller.
The court held that a charge to the effect that the buyer must show reason-
able diligence in avoiding and preventing foreseeable future damage and
in mitigating present damage was proper under the evidence in the case.

In a prior appearance of the case of C. Mi. Miller Co. v. Ramey" in the
Court of Appeals, that court held that a buyer may properly set off an
action for breach of implied warranty arising out of a particular sale
against a suit on account arising out of a different sale. On the reappear-
ance of the case the court held that proof of the existence of a condemna-
tion proceeding by the United States Food & Drug Administration against
the flour which was the subject of the sale, and proof of the fact of seizure
thereof by the United States Marshal, amounted to a breach of implied
warranty of good title to that flour in the seller. Therefore, the buyer
could set off the necessary expenses to recover the flour and have it con-
verted into hog feed under the supervision of the Food & Drug Admin-
istration.

The court makes an interesting distinction and tells us what is not an
action concerning breach of implied warranty in McKee v. JWheelus,0
where the plaintiff contracted for the construction and installation of cer-
tain custom kitchen cabinets. Upon completion of the job some defects
were noted by plaintiff's wife but payment was nevertheless made. Many

14. 84 Ga. App. 723, 67 S.E.2d 171 (1951).
15. 86 Ga. App. 1, 70 S.E.2d 518 (1952).
16. 85 Ga. App. 525, 69 S.E.2d 788 (1952).
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more defects were subsequently noted and finally the plaintiff brought his
suit for resultant damages. The builder demurred on the ground that ac-
ceptance of the job was effected by payment and that the defects were
patent and waived. The Court of Appeals held that a general demurrer
was improperly sustained because the action amounted to a suit for breach
of a construction contract to which the rule reauiring diligence on the
part of a purchaser in implied warranty cases did not apply. Thus the
plaintiff was entitled under the terms of his contract to the work con-
tracted for or in the event of breach thereof to its equivalent in damages.

The case of Smith v. Northeast Georgia Fair Issn.17 is but a reitera-
tion of the general principles involved in implied warranty cases, and re-
defines the diligence required of a buyer before consummation of the sale
to enable him to bring an action for a breach of implied warranty. In this
case the buyer purchased a cow, sight unseen, at a public auction and failed
to inspect the cow although she was readily accessible for such inspection.
The cow was thereafter picked up by the buyer at which time he discov-
ered that she was suffering from acute diarrhea. The buyer took the cow
home and attempted to treat her, but she died. The buyer was not allowed
to prevail in a suit based on breach of implied warranty since the defect
complained of was patent and therefore not covered by the seller's implied
warranty.

A clause reading "No warranties, express or implied, have been made
by the dealer unless endorsed herein in writing," which was contained in
an unambiguous and complete contract of sale of a tractor and power
lift, was, in the case of Bridges v. 4very & Sons Company," held to waive
any and all defects, patent or latent, and any and all warranties, and to
prevent variance of the contract by parol testimony.

In the case of Culverhouse v. JVofford"9 the contract involved had a like
clause, but the case was decided on a different point. The conditional sales
contract which was sought to be rescinded described, as sold, a 1948 Dodge
automobile. The buyer brought an action for damages because of delivery
thereunder of a 1947 Dodge automobile. The court held the action sub-
iect to general demurrer for (a) plaintiff buyer failed to allege such a
wilful or reckless misrepresentation, or facts inferring the sane to support
an action for fraud and deceit and (b) failed to allege that the 1947
Dodge actually received was not worth the purchase price paid so as to
support and define the alleged damages resulting from a cause of action
based on breach of implied warranty.

The italicized portion of the prior paragraph is thought the only basis
of distinction between that case and the case of Raymond Rowe Furniture
Co. v. Simms. 2 This case is now discussed along with three other cases
which are categorized generally under the heading "Rescission as a Rem-
edy of the Buyer." In the Raymond Rowe case, certain articles of furni-

17. 85 Ga. App. 32, 67 S.E.2d 836 (1951).
18. 86 Ga. App. 9, 70 S.E.2d 550 (1952).
19. 86 Ga. App. 58, 70 S.E.2d 805 (1952).
20. 84 Ga. App. 184, 65 S.E.2d 830 (1951).
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ture were sold as evidenced by a conditional sales contract. That contract
described one of the articles merely as "One Crosley Refrigerator, $279.-
5o." Upon default in payment, the seller foreclosed the contract and sub-
sequently brought an action for deficiency judgment. The buyer pleaded
that he had bought a new 195o Crosley refrigerator but had been delivered
a used 1949 Crosley refrigerator and that by such delivery the seller had
breached the sales contract and he, the buyer, had therefore rescinded the
contract and refused to pay. The seller contended that the contract's terms
could not be so supplied or varied by parol testimony. The court decided
to the contrary since the contract was not specific and complete enough
in its description of the refrigerator. The court further held that the sell-
er's general demurrer to the answer of the buyer in that it failed to allege
fraud eo nomine was no good since the facts alleged in that answer were
sufficient to raise the issue of breach of the contract by the seller and the
resultant right in the buyer to tender back the merchandise and rescind
the contract.

Of the interest with reference to the last two cited cases is lderhold v.
Zimmer" wherein the plaintiff recovered both actual and punitive damages
in an action squarely laid in fraud and deceit. A Hudson dealer agreed to
sell a 1949 Hudson automobile but although representing the car de-
livered to be a 1949 model, delivered a 1948 model. The petition, suffi-
ciently supported by the evidence, specifically alleged a reckless misrepre-
sentation showing moral guilt on the part of the seller. The plaintiff,
electing to affirm the sale, recovered his actual damages amounting to the
difference between the actual value of the article sold at the time of de-
livery and what would have been its value if the representation of the
seller had been true, and also punitive damages.

The court, in the case of Flataner v. Goodman," held that parties to a
valid and subsisting written sales contract may rescind that contract orally
and further that such a rescission may be implied in law by a mere return
of the article by the buyer to the seller and by an acceptance of the article
by the seller.

In Barrett v. Distributors Group, Inc. 3 property was sold tinder condi-
tional sales contract and after default in payment by the buyer and with
his written consent the seller sold the goods and applied the proceeds of
that sale, after expenses, against the debt. Upon a suit for deficiency judg-
ment the court held that a provision within the contract providing for the
forfeiture of all payments previously made and application thereof as
rent and compensation for use in the event of default in payment was
invalid, but this did not render the balance of the contract unenforceable
upon attack by general demurrer of the buyer. The court further held
that such a sale as is described above did not amount to a rescission of that
contract for the sale was consistent with and under the terms of the con-
tract. This was held while recognizing the fact that had the seller sought
21. 86 Ga. App. 204, 71 S.E.2d 270 (1952).
22. 84 Ga. App. 881, 67 S.E.2d 794 (1951).
23. 85 Ga. App. 529, 69 S.E.2d 810 (1952).
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his remedy in trover, rescission would have resulted since a trover action
is totally inconsistent with the continued existence of and dependence upon
a contract of sale.

Perhaps the most interesting point raised, however, concerns itself
with the burden of proof in a case of this kind. The court held that a
seller cannot, in a suit for a deficiency, shift the burden of going forward
by relying solely upon the admissions contained in the buyer's plea of
accord and satisfaction unless that plea contains all the ingredients neces-
sary to his cause of action, such as "that the property retaken was dis-
posed of according to the terms of the contract and within a reasonable
time after the retaking: the credits due the defendant due to prior pay-
ments; the amount realized by him (the seller) upon the resale; the ex-
pense of the retaking and resale; and the deficiency prayed for." The court
recognizes that "in ordinary suits on notes, generally a plea of accord
and satisfaction admits a prima facie case in the plaintiff."

The case of Burton & Class v. Conncl124 contained some language
thought unnecessary to a proper adjudication thereof. The seller sold
potatoes to the buyer in two lots, which potatoes were picked up by the
buyer's agent on two separate occasions in the seller's place of business
in Baltimore. The brief of evidence in this case contains testimony to the
effect that some evidence of freezing and spoilage existed at the time of
delivery and further that some evidence thereof was observed by the
buyer upon the arrival of the potatoes in South Georgia. There is further
evidence to the effect that the buyer had made certain payments to the
seller, relying on the promise of the seller to make adjustment for those
potatoes received which were not salable. Upon the trial of the suit on
open account for the balance of the agreed price, there was in evidence
a check given by the buyer in payment of one of the lots of ootatoes,
which check had been returned "not paid-insufficient funds." The seller
requested that the court charge that if the jury found "that after de-
fendant has ample opportunity to examine the potatoes .. .that he gave
checks to be credited on the account sued upon, that the giving of the
checks with knowledge of the defects in the potatoes at the time would
bind said plaintiff to pay on the account, at least the amount represented
by said checks." This charge was refused. The Court of Appeals held that
such refusal was not error, citing Georgia Code section 96-305 to the
effect that "partial payment with knowledge of the defective condition
will not estop the buyer from pleading partial failure of consideration."

It would appear that the use of this Code section is unnecessary in this
case since it has been repeatedly held that the Code section applies to
cases involving breach of express warranty, and since this case may be
decided merely upon the ground of a failure of consideration to the ex-
tent that the potatoes were rotten, the application of the Code section to
these facts is not conducive to a clear understanding of the application
of the laws involving breach of warranty.

24. 84 Ga. App. 106, 65 S.E.2d 620 (1951).
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There are two cases involving general remedies of a buyer. In Cutler-
Hammer, Inc. v. Bell 5 the court held that acceptance of a part of mer-
chandise described in a contract for the sale of merchandise will not,
standing alone, amount to a waiver on the part of the buyer of any dam-
ages which may result from delay of delivery of the articles ordered al-
though it may be that if such acceptance were coupled with other acts
evidencing waiver, waiver would be implied.

The case of Borochoff v. Breman26 concerns the sale of railings to be
built to specification. The buyer entered into a contract whereby the seller
was to furnish custom built wrought-iron rails for use in a construction
contract which the buyer had with a third party. The seller knew of the
existence of the contract and knew that a certain delivery date was im-
portant to the buyer. The court held that upon failure of timely delivery
by the seller it was a proper remedy of the buyer, desiring to fulfill his
construction contract, to obtain the best substitute available and to charge
the seller with the difference between the agreed sales price and the cost
of the substituted goods. A further interesting note is added when the
court refers to the buyer's duty to minimize damages. The court held it
entirely proper for the buyer to deliver to the substitute seller blueprints
for the custom rail which had been prepared by the original seller since
otherwise the substitute seller would have had to prepare the blueprints
and this expense would fall upon the original seller.
25. 84 Ga. App. 316, 66 S.E.2d 345 (1951).
26. 85 Ga. App. 256, 68 S.E.2d 915 (1952).


