
DAMAGES

By EDGAR HUNTER WILSON*

The damage cases decided by the appellate courts of Georgia during
the period of this survey have involved the application of well established
rules to new factual situations; there has been no occasion for the consid-
eration of new doctrines.

In Darlington Corp. v. Evans' the plaintiff sought damages for de-
fendant's breach of a contract to employ plaintiff as a boiler fireman. The
only damages claimed were based on loss resulting from plaintiff's sale of
personal property preparatory to moving to the new employment and loss
of profits on two painting contracts which he cancelled in order to accept
employment by the defendant. The petition alleged that the defendant
encouraged plaintiff to sell his property and cancel the other contracts so
that he might enter defendant's employ. The plaintiff received a verdict
in the amount of $1,I48. The Court of Appeals held the overruling of
defendant's demurrer and his motion for a new trial was error. The only
damages alleged were not properly recoverable. Since only these special
damages were alleged, not even nominal damages would be proper,' and
therefore the petition was subject to a general demurrer. Although this
decision is somewhat surprising at first glance, particularly regarding loss
of profits from cancellation of the other employment contracts, it repre-
sents a perfectly correct application of almost universally recognized rules
governing contract damages. The object of damages for breach of a con-
tract is to put the injured party in as good a position as he would have
been in had the contract been performed. Plaintiff would have suffered the
losses claimed in this action even if the contract had been performed, and
therefore these losses are not attributable to defendant's breach. When
an employee has been wrongfully discharged, the proper measure of re-
covery is the salary for the full term of the contract less any wages the
plaintiff has or could have earned.' Occasional cases from other jurisdic-
tions have allowed what might be described as "reliance" damages, i.e.,
the plaintiff was returned to the status quo rather than given the benefit
of his bargain,4 but the position taken by the Georgia court represents
the general view.
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1. 88 Ga. App. 84, 76 S.E.2d 72 (1953).
2. Although nominal damages are normally recoverable on showing a breach, the

right to such damages is waived when the petition sets forth items of special
damage which exactly equal the amount sought in the petition. Stewart v. Western
Union Tel. Co., 83 Ga. App. 532, 64 S.E.2d 327 (1951).

3. MCCORMICK, DAMAGES, 625 (1935).
4. E.g., Security Stove & Mfg. Co. v. American Ry. Express Co., 227 Mo. App. 175,

51 S.W.2d 572 (1932).
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Jackson v. L. S. Brown Co.5 involved an action for breach of a contract
wherein defendant promised to erect a tent on plaintiff's farm by a certain
date. The tent was to be used for a cattle auction. The defendant failed to
perform within the time specified, but after "many requests" from the
plaintiff, the tent was erected shortly before the scheduled time for the
auction. Plaintiff alleged that, because of insufficient time remaining to
prepare the tent and his animals for the auction, he sold his cattle at $250

less per animal than would have been the case had the tent been ready in
time to allow for proper preparations. The court held that the case was
properly dismissed. Although conceding that time was of the essence in
this contract, the main ground of the decision was the court's finding that
plaintiff had waived the time requirement by demanding performance
after its expiration. As an additional basis for the decision the court
stated: "We do not think the defendant could have reasonably contem-
plated that his breach of the time stipulation in the contract would cause
the plaintiff to voluntarily sell his cattle at a price far below their fair
value."

The plaintiff in Atlanta Gas Light Co. v. Newnan,6 sued to recover
profits lost while his laundries were out of operation due to defendant's
breach of a contract to furnish gas service. Judge Felton, writing for the
court, stated that suspension of operations if defendant failed to furnish
gas was clearly within the contemplation of the parties at time they entered
into the contract. Further, the court held that the petition sufficiently
alleged damages for loss of profits. Although expected profits from a
business are generally too speculative and remote, here it was alleged that
plaintiff had been operating at capacity for a year prior to the breach and
had made a steady profit during that period; therefore the profits claimed
were not too speculative. But defendant's special demurrer, pointing out
that in addition to net profits plaintiff was asking for his operating ex-
penses, should have been sustained. Also the court held that it was error to
overrule defendant's special demurrer showing that the petition did not
adequately set forth how the profits were computed. Although the petition
sufficiently alleged damages to withstand a general demurrer it was not
good against this special demurrer.

In Norris v. Johnson7 the petition alleged that defendant had agreed to
transfer certain fire insurance policies on a building as part of a contract
to sell the building to plaintiff. Although on several occasions requested
to do so, defendant failed to transfer the policies and the building burned
while plaintiff was uninsured. The Supreme Court held that the trial court
committed error in dismissing the action because the petition set forth a
cause of action for damages for breach of contract. The opinion points out

5. 86 Ga. App. 310, 71 S.E.2d 521 (1952).
6. 88 Ga. App. 252, 76 S.E.2d 536 (1953).
7. 209 Ga. 293, 71 S.E.2d 540 (1952).
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that, although the petition does not show that the insurance company was
under any duty to transfer the policies from defendant to plaintiff if re-
quested to, such an allegation was unnecessary. If the insurance company
would have refused to transfer the policies, that is a matter to be estab-
lished by the defense. Also the majority noted that the plaintiff need not
allege that he had mitigated his damages; again that is a matter of de-
fense. Chief Justice Duckworth, in a dissenting opinion concurred in by
Justice Candler, took the position that the most the plaintiff was entitled
to was the amount of the unearned premium since the defendant had not
promised to secure approval of the company but merely to "transfer" the
policy, the coverage of which ceased when defendant alienated the prop-
erty. The majority opinion is the sounder analysis of the problem. Un-
doubtedly the parties contemplated a transfer of coverage of the insur-
ance, which normally would be granted, even though defendant did not
undertake absolutely to secure approval. The simple answer
seems to be that, if on the trial of the action it is determined that the in-
surance company would not have entered into the novation, the plaintiff
will be entitled to the unearned premiums; otherwise, he should recover
the amount he would have received had the insurance been in effect.

The Court of Appeals in State Mut. Ins. Co. v. Mclenkin Ins. & Realty
Co.8 held it was error to allow the plaintiff to recover attorney fees in an
action for breach of warranty of title to land. Code section 20-1404 pro-
vides that expense of litigation may be awarded where the defendant has
caused unnecessary trouble and expense, been stubbornly litigious or acted
in bad faith. The opinion stated that despite the fact that this statute
appears in a section of the Code dealing with contracts, it is generally
confined to actions ex delicto. Further, the court found none of the stated
requisites of the statute present here. Judgment for plaintiff was affirmed
conditioned on a remittitur of the amount representing attorney fees.

Community Gas Co. v. Williams9 was a tort action for damages result-
ing from an explosion caused by the negligent handling of a propane gas
tank. On the law of damages the court made the following holdings: de-
fendant's special demurrer demanding itemization of a $9oo claim for
medical expenses should have been sustained; in this action by the husband
it is not proper to award damages for physical injuries, pain and suffering
of the wife, although the husband is entitled to recover necessary expenses
resulting from the wife's injuries and damages for his loss of the wife's
services, society and consortium; the value of a wife's services is de-
termined by the evidence and the jury's own observation and experience.

Other decisions applying rules of damage law, but not warranting par-
ticularized treatment, held: reckless, conscious or intentional disregard of

8. 86 Ga. App. 442, 71 S.E.2d 670 (1952).
9. 87 Ga. App. 68, 73 S.E.2d 119 (1952).
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plaintiff's rights constitutes the legal malice necessary to allow punitive
or exemplary damages under Code section 105-2002, which damages are
exclusively a question for the jury;" it is not improper to instruct the jury
that they may consider the "worldly circumstances" of the defendant in
measuring punitive damages;" a verdict of $30,000 is not excessive where
it appears in evidence that plaintiff was earning $4,2oo a year before in-
jury, had a life expectancy of 12 years, had undergone much physical
suffering and had past and prospective medical expenses; 2 the measure of
damages for injury to growing timber is the difference between the value
immediately before and immediately following the injury, and where
there is no evidence to establish such a decrease in value a verdict for sub-
stantial damages cannot be sustained; 3 where a contract has been breached
after partial performance by the plaintiff he is entitled to the contract price
less expenses he would have incurred had he been allowed to complete the
performance."
10. Kolodkin v. Griffin, 87 Ga. App. 725, 75 S.E.2d 197 (1953).
11. Tribble v. Smith, 86 Ga. App. 265, 71 S.E.2d 432 (1952).
12. Malone Freight Lines v. Pridmore, 86 Ga. App. 578, 71 S.E.2d 877 (1952).
13. Morgan v. Black, 86 Ga. App. 775, 72 S.E.2d 558 (1952).
14. City of Royston v. Littrell Engineering Co., 87 Ga. App. 903, 75 S.E.2d 678 (1953).


