
EQUITY

By CHARLES J. HILKEY*

The cases and acts included within the survey covering the period June
1, 1952 to June 1, 1953 will be presented in the following order:

I. The cases which because of their reiteration of well established
principles or the application of those principles to simple factual situa-
tions merit only passing notice;

II. The cases of outstanding interest due to the adoption of new prin-
ciples or the application of established principles to unique or new factual
situations;

III. The acts of the General Assembly that have amended the law
applicable to equity cases.

I. CASES OF GENERAl. INTEREST

As a general rule equity will not take jurisdiction of a case where the
remedy at law is complete and adequate. This principle was applied in a
case where there was a dispute as to the right to appointment as police
officers. The court held that the writ of quo warranto afforded an ade-
quate remedy at law to determine whether or not former members of
the police force were entitled to hold office.' Where specific performance
would result in enforcing a contract which is either illegal or against
public policy, equity will refuse to exercise its jurisdiction. This is true
even though there is no fraud involved in the formation of the contract.
The court found that this doctrine applies where a contract for the pur-
chase of certain property would result in the plaintiff's securing some ad-
vantage from the benefits of a loan accorded to service men under the G. I.
Bill of Rights. The plaintiff in this case was never in the service.'

For the court to declare specific performance of a contract, the agree-
ment must be complete and where the negotiations reveal only an offer
or proposal without consideration therefor, the contract is not sufficient
for the court of equity to take jurisdiction. The agreement stated that
should the claimant acquire the property and erect thereon a filling sta-
tion with certain designated improvements that he agreed to lease the
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1. Hayes v. City of Dalton, 209 Ga. 286, 71 S.E.2d 618 (1952). In denying the injunc-
tion the court was applying a general principle of equity.

2. Glosser v. Powers, 209 Ga. 149, 71 S.E.2d 230 (1952).
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same for a period of ten years to the designated lessee. The court held
that this instrument was nothing but a proposal to lease the property if
and when the construction of the building and other improvements might
be made and since it lacked a consideration for the proposal, it was de-
fective.' The court of equity is very strict in determining that a contract
for which specific performance is petitioned should be definite and certain
in all its essential elements. As stated by the court, "specific performance
is not a remedy which either party can demand as a matter of absolute
right, and will not in any given case be granted unless strictly equitable
and just. Mere inadequacy of price may justify a court in refusing to de-
cree a specific performance of a contract of bargain and sale; so also
may any other fact showing the contract to be unfair, or unjust, or against
good conscience. And, in order to authorize specific performance of a
contract, its terms must be clear, distinct, and definite." A petition for
specific performance of a contract for a lease with an option to purchase
was fatally defective in that it did not clearly allege the value of the
property or facts from which the value might be ascertained.' Whether
a contract is provable by parol or is required to be in writing, it must be
certain and unequivocal in all its essential terms, either within itself or by
reference to some other agreement or matter. Consequently where no
definite time or mode of performance is alleged, nor allegations from
which definite time and mode of performance can be ascertained, the
plaintiff is not entitled to specific performance.' "Where . . . a written
contract for the sale of land is clear, distinct and definite, fair and just,
for an adequate consideration, and capable of being performed, equity
will, on application therefor decree specific performance of it" and it is
not material that a prior oral agreement inconsistent with such a contract
has been breached by the plaintiff. All oral negotiations antecedent there-
to or contemporaneous therewith are merged byr the writing. "And since
equity is ancillary, not antagonistic, to the law, it follows an applicable
rule of law." 6

Plaintiff was in financial difficulty. He owed quite a large amount of
money to the bank for which he had given security deeds covering certain
described real estate. He was also indebted to numerous materialmen. In
order to stop foreclosure of the security deeds by the bank, a contract was
entered into by the plaintiff, the bank and the materialmen by which a
corporation was to be formed and plaintiff was toconvey the real estate
involved to the corporation to conduct a sort of salvage operation, and
then return the remaining property, if any, to the plaintiff, after the

3. Harris v. Trippi, 209 Ga. 369, 72 S.E.2d 704 (1952).
4. Alexander v. American Legion Post No. 28 of Chamblee, 209 Ga. 285, 71 S.E.2d 627

(1952).
5. Healan v. Healan, 209 Ga. 268, 71 S.E.2d 537 (1952). To the same effect as to an

oral contract, Morgain v. Mitchell, 209 Ga. 348, 72 S.E.2d 310 (1952).
6. Thompson v. Arrington, 209 Ga. 343, 72 S.E.2d 293 (1952).
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debts of the bank and the materialmen had been paid. Plaintiff having
conveyed the property to the corporation after it was formed, sought an
injunction to prevent the corporation from making certain bad sales of
the property. It was held that no injunction should be issued since the
contract was entered into prior to incorporation for the corporation is
not bound thereby.7

A grantor in a warranty deed absolute in form but given as security for a
debt and the grantor remains in possession, is, upon payment of the debt,
entitled to have such deed cancelled as a cloud on his title. And laches
will not be imputed to the grantor who has remained in peaceable pos-
session But where the grantor signs a warranty deed absolute in form
without reading it and there is no valid reason for not reading it, the
court will not cancel such instrument as a cloud on the title. Any contract
previously entered into which is contrary to the deed is invalid since the
written instrument merges the prior oral agreements. The contract de-
pended on by the grantor is in the nature of a purchase and is supported
by the payment of rent and nullifies any equitable title in the grantor?
The court of equity may cancel a deed for fraud; great inadequacy of
consideration, joined with great disparity of mental ability; or upon the
ground of intoxication of the grantor. The court applied these principles
to a situation where the grantor was ill and executed a deed of gift a few
days before his death under circumstances indicating intoxication."

In disputed boundary cases, the court of equity will not issue an in-
junction, unless the boundaries have become confused and obscure. Or-
dinarily such disputes involve only verbal claims which equity will not
remove as a cloud upon the title. Nor under such situations will equity
enjoin a trespass. Ordinarily the proper remedy in such cases is an action
of ejectment." Nor will equity issue an injunction where the result would
be the transfer of the possession of real property. This principle was
applied where plaintiff who was a deceased widow alleged that she was
sole heir and that defendant had wrongfully taken possession of the prop-
erty and she sought an injunction to prevent his interfering therewith. The'
plaintiff's remedy in such case is an ejectment suit." An injunction under
the Georgia law cannot be mandatory. 3 This doctrine was applied where
plaintiff and defendant owned tracts of land on opposite sides of a public
alley and the plaintiff sought to force the defendant to move certain ob-
structions erected on his-side of the alley. Furthermore, the court pointed
out that under the Code the plaintiff had a complete remedy at law.14 But

7. Curley v. Boulevard Park, Inc., 209 Ga. 337, 72 S.E.2d 314 (1952).
8. Shirley v. Shirley, 209 Ga. 366, 72 S.E.2d 719 (1952).
9. Gaines v. Edwards, 209 Ga. 157, 71 S.E.2d 214 (1952).

10. Early v. Tolbert, 209 Ga. 575, 74 S.E.2d 867 (1953).
11. Nottingham v. Elliott, 209 Ga. 481, 74 S.E.2d 93 (1953).
12. Williamon v. Williamon, 209 Ga. 494, 74 S.E.2d 71 (1953).
13. GA. CODE § 55-110 (1933).
14. Levinson v. Pendley, 209 Ga. 335, 72 S.E.2d 306 (1952).
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an injunction is proper where a municipality threatens to tear down a filling
station partly under construction or any building erected contrary to a
void zoning ordinance and under a threat to prosecute for every day that
such building stood on the lot." A perpetual injunction should not be
issued except after hearing and upon a final decree, but a permanent in-
junction issued on an interlocutory hearing is not void where the court has
jurisdiction of the person and the subject matter of the suit. So a viola-
tion of such injunction, without the proper proceeding to modify it, will
be contempt. 6 A minor, nine years old, by his next friend, brought death
actions for the wrongful death of his parents. Later a guardian, appointed
by the ordinary, brought suits for the same injuries and sought an in-
junction against the next friend to forbid his proceeding with the suits.
The order of the ordinary appointing a guardian was appealed to the su-
perior court. The Supreme Court held that since the appointment of a
guardian was pending in the superior court, the injunction would not lie
against the next friend. The court would not go so far as to say that
when a minor has a guardian, in the absence of special circumstances, he
may, nevertheless, sue by next friend since here there was no guardian
when the suit were instituted by the next friend. 7

The ordinary had, upon application of the heir, issued a citation that
no administration of the estate was necessary and this citation had been
duly advertised with notice to all creditors and none had appeared.
Thereafter, the heir had executed a deed to the plaintiff who purchased
the property without notice of any prior claim thereon, and had duly
recorded his deed. But the ancestor had executed a security deed on the
same property which was unrecorded. It was held that the subsequent
purchaser under such circumstances is entitled to an injunction against
sale or advertising of sale by the holder of the security deed. And al-
though the sale by the heir here was prior to the order of the ordinary
the conveyance resulted in the property receiving the same protection
under the Code section I13-1236."s Where the administrator secured ap-
pointment through a fradulent representation, equity will set aside the
appointment and decree an accounting on the petition of the heirs of the
intestate. Furthermore a sale of real property to his wife bv such ad-
ministrator is voidable and may be set aside by timely proceedings; and
a sale and conveyance of real estate by an administrator while it is in
the adverse possession of the heirs is void. 9 A court of equity will as-
sume jurisdiction of a suit for partition and accounting by tenants in com-
mon out of possession against other tenants in common in possession,
and even though a tenant in common has contracted to sell to another

15. Tucker v. City of Ocilla. 209 Ga. 278. 71 S.E.2d 652 (1952).
16. Leggett v. Alazos, 209 Ga. 477, 74 S.E.2d 69 (1953).
17. Chapman v. Giles, 209 Ga. 514.74 S.E.2d 247 (1953).
18. Michael v. Poss, 209 Ga. 559, 74 S.E.2d 742 (1953).
19. Toombs v. Hilliard, 209 Ga. 755, 75 S.E.2d 801 (1953).
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tenant in common which contract the court of equity formerly has re-
fused to specifically enforce, yet in the instant suit the legal rights of the
parties under such contract will be adjusted since the court of equity
after taking jurisdiction will give effect to all the rights of the parties
both legal and equitable. °- Where the heirs of an intestate entered into
an agreement by which no administration was to be had and one of the
heirs thereunder took possession of the property and thereafter secured
the appointment of an administrator who sold the property to him, con-
sisting in part of land, the court of equity will take jurisdiction of a peti-
tion of the other heirs, hold the title to the land void and declare the de-
fendant trustee under the doctrine of a constructive trust. Nor will the
Statute of Limitations begin to run until the other heirs have had express
notice of the usurpation of the defendant. " A constructive trust will arise,
too, where one person pays the purchase price for land and the deed is
taken in the name of another. Where daughter-in-law has so taken the
title of real property purchased and paid for by her mother-in-law, the
daughter-in-law will hold the title as trustee. The fact that both parties
occupied the property will nullify any adverse possession on the part of the
daughter-in-law until she renounces the trust and claims adversely.'

Under the proper circumstances, equity will take jurisdiction to abate a
nuisance. But it will not enjoin the erection of a convict camp near a res-
idential section. Such a camp might be a nuisance due to the manner in
which it is run but the court will not indulge in such speculation." On the
other hand the court will enjoin the abandonment by a city of a public alley
and the conveyance of a part thereof to abutting owners. Such authority in
the city is distinguishable from that of devoting the property to another
public use. 4 Where the county health department established rules pro-
viding for inoculation of dogs for rabies and the imposition of a fee there-
for, the plaintiffs sought an injunction against the department on the
ground that the rules so adopted were unconstitutional. The court denied
the injunction since the plaintiffs did not show that some act had been done
to the injury of their person or property. 5 And the court will not enjoin a
criminal prosecution where it does not appear that the law of the state
will not be observed in such prosecution as to the injury of petitioner's
property."- Where a corporation contracts with designer to pay certain
per cent of manufactured price to designer, the fact that the design be-
came public upon manufacture and sale is not material. Though the de-

20. Bailey v. Bell, 209 Ga. 566, 74 S.E.2d 881 (1953).
21. Brown v. Brown, 209 Ga. 620, 75 S.E.2d 13 (1953).
22. Epps v. Epps, 209 Ga. 643, 75 S.E.2d 165 (1953).
23. Moore v. Baldwin County, 209 Ga. 541, 74 S.E.2d 449 (1953). But see the section

on legislation, infra.
24. Dunlap v. Tift, 209 Ga. 201, 71 S.E.2d 237 (1952).
25. Brock v. Dobbs, 209 Ga. 284, 71 S.E.2d 531 (1952).
26. Burroughs v. Town of Meigs, 209 Ga. 409, 73 S.E.2d 169 (1952). Thus distinguish-

able from Moultrie Milk Shed v. City of Cairo, 206 Ga. 348, 57 S.E.2d 199 (1950).
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sign was not patentable, the corporation secured the knowledge thereof
through a contract and is bound to pay the contract price to the designer.
The defense of ultra vires on the part of the corporation is not maintain-
able without restitution. An injunction against the corporation to forbid
further sales and an accounting is proper. -7 When an order or judgment
does not command or prohibit but merely declares the rights of parties,
failure to comply with such declaration is not ground for contempt. This
principle was applied where a divorce had been granted to the wife and
the custody of the children awarded to her. It was not contempt for the
former husband and his brother to take possession of the children without
the former wife's consent and over her protests. 2 8

The real estate commission together with others sought an injunction
against respondents on the ground that they had subdivided and were sell-
ing more than twenty lots in one tract without first securing a license. It
appeared that respondents owned the property and were selling their
own lots. This they were entitled to do under the privilege enacted by
the Code which repealed previous statutes. Furthermore, "The un-
shackled right to sell one's own property for a lawful use is within itself
property protected by the Constitution and is beyond the reach of legisla-
tive impairment." The fact that the lots were subject to a security deed, did
not restrict the right of the owner of the equity of redemption from
making sales.20 In a suit to have a sale under a security deed declared
void and to enjoin the purchaser from bringing dispossessory proceedings,
it did not appear that the plaintiff would not have a complete remedy at
law under the dispossory proceedings and consequently the plaintiff is not
entitled to an injunction."0 The purchasers of real property had given
certain notes for the payment of the purchase price and a security deed
on the property. By further agreement the defendant promised to assign
an insurance policy to the purchasers but failed to do so and after the
buildings were consumed by fire, the defendant still assured the purchasers
that she would collect the insurance and reimburse them to that extent.
Defendant later threatened to foreclose the security deed. The court
held that the purchaser plaintiffs were entitled to have the loss sustained
by failure to assign the policy adjusted as against the notes and amount
already paid and also to have an order for the cancellation of the notes and
the security deed. As to the assignment of the insurance policy, the
court deemed that all that was necessary was a request to do so submitted
to the insurance company. Although the civil court of the county in which
the defendant gave notice of bringing suit could entertain equitable de-
fenses, such court could not give equitable relief involving cancellation of
the notes and the security deed."' The evidence showed that the plaintiff

27. Alexis, Inc., v. Werbell, 209 Ga. 665, 75 S.E.2d 168 (1953).
28. Hammock v. Hammock, 209 Ga. 751, 76 S.E.2d 15 (1953).
29. Gray v. Georgia Real Estate Commission, 209 Ga. 301, 71 S.E.2d 645 (1952).
30. Dumas v. Burleigh, 209 Ga. 241, 71 S.E.2d 545 (1952).
31. Norris v. Johnson, 209 Ga. 293, 71 S.E.2d 540 (1952).
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had made an oral contract with the deceased, an aged and very feeble
man, and in compliance with the agreement had moved into the deceased's
home, had cooked, washed and taken care of him until he wandered away
from home and was, unknown to her, committed to the hospital for the
insane at Milledgeville where he remained until his death shortly there-
after. The deceased had agreed in consideration for plaintiff's services
to give her a life estate in his house and lot. The executor brought an
action in the county court to evict the plaintiff. It was held that the plain-
tiff was entitled to an injunction and a decree giving her a life estate in
the property. The remedy at law in defense of the dispossessory action is
not sufficient since the civil court cannot give affirmative relief."

The court of equity has concurrent jurisdiction with the ordinary in
the settlement of accounts of executors, but the court of equity will not as
a general rule assume jurisdiction unless it be shown that the remedies
available in the court of ordinary are inadequate to give complete re-
lief. And where it appears that complete relief may be had in the court
of ordinary, the court of equity will not appoint a receiver and take the
estate away from the duly appointed executor. For the court to do so there
must be a clear case of imminent danger of loss or injury to the interest
of the devisee. 3

Interpleader is one of the most salutary remedies for one who holds
property as a stakeholder. But this remedy is hedged about with various
requirements. Two beneficiaries claim under the same insurance policy,
one on the ground that the policy when executed named her as beneficiary,
and the other on the ground that the insured had changed beneficiaries
and named her as the object of the policy. The court held that the com-
pany could not interplead the two claimants, where it did not appear that
the insured had reserved the power of changing beneficiaries. A stake-
holder is not entitled to protection by a court of equity to the extent of
being saved from all shadow of risk. The claims must be such as to render
it doubtful or dangerous for the stakeholder to act. 4 In the case of a
special deposit, the bank is not entitled to interplead the depositor,
though he may have been a fiduciary, and another who makes certain
claims to the fund as a trust. In such case where the stakeholder, the bank,
is in possession of all the facts and there is no question of law which is de-
batable, it is not entitled to interpleader. A bank may pay a check where
it does not have notice of breach of trust in doing so. 35

32. Wright v. Roseman, 209 Ga. 176, 71 S.E.2d 426 (1952).
33. Salter v. Salter, 209 Ga. 511, 74 S.E.2d 241 (1953). To the same effect is Salter v.

Wetmore, 209 Ga. 513, 74 S.E.2d 242 (1953).
34. Lowery v. Independent Life & Accident Ins. Co., 209 Ga. 753, 76 S.E.2d 5 (1953).

Interpleader will not lie where one of the claims is good, Almand v. Reese, 209 Ga.
138, 71 S.E.2d 223 (1952).

35. Citizens Bank of Forsyth v. Middlebrooks, 209 Ga. 330, 72 S.E.2d 298 (1952).
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II. CASES OF SPECIAL INTEREST AND SIGNIFICANCE

Anticipatory Breach of an Option.-In Ehrlich v. Teague36 the lessee
alleged that he had a written renewal lease ending March 15, 1952 with
an option for additional year terms upon thirty days notice. The rent
was to be paid monthly in advance but the lessee alleged that the les-
sors' agent had permitted it to be paid about the first of the month. When
the rent was tendered after the beginning of the month the lessors re-
fused to accept it, claiming that the lease was breached and that they
elected to terminate it. The lessors notified the lessee and his subtenants
to surrender possession and threatened legal action if possession was not
given. On January 19, 1952 the lessee gave the lessors notice of his
election to hold the lease for an additional two years. The lessee sought
an injunction against the lessors' bringing legal proceedings to disturb
the possession of the lessee and his sublessees. The court held that the
lessee had failed to show irreparable injury or a possibility of a multi-
plicity of suits, he had alleged. As to the prayer for the specific perform-
ance of the option, the court said that the action was prematurely brought.
"Under the lease agreement, the lessee was granted an option to renew,
and not extend, the lease, for one year beginning March 15, 1952, and
this privilege to renew and not extend the lease could be exercised by
the lessee giving a reasonable notice of such intention at least thirty days
before the expiration of the term, which was March IS, 1952; and the
lessee in order to obtain the benefit of the option, was required to act
in the manner provided in the option to obtain a new contract." The notice
of intention to renew the term for two years was given January io, 1952.

The action for specific performance of the option agreement was filed
on January I8, 1952, and since the lessors were not obliged to renew until
March I5, 1952, the action for specific performance was premature.
Said the court: "When the lessors notified lessees of the termination of
the lease on January IO, 1952, the lessee had the choice of two remedies:
(I) to accept the notice as an anticipatory breach of the agreement to re-
new; or (2) to treat the lease as remaining of force until the time to
exercise the option, and then, after notice and failure of the lessors to
renew, to sue for specific performance." This holding the court pointed
out is not contrary to that adopted in Kaplan v. Krantz." In the contract
involved in that case the time of performance was specified to be at the
time of the exercise of the option. Consequently in that case the plaintiff
having notified the defendant of his exercise of the option, and the de-
fendant having thereafter notified the plaintiff that he would not per-
form, a suit for specific performance was not premature for the execution
of the proper instruments for a lease although the lease was to begin
after the suit for specific performance was brought. But in the instant
case performance as specified in the option was to begin on the date the

36. 209 Ga. 164, 71 S.E.2d 232 (1952).
37. 202 Ga. 194, 42 S.E.2d 371 (1947).
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lease was to be renewed, so a suit for specific performance before that
date was premature.

The rule laid down by the court is that one may sue at law for an
anticipatory breach of an option, but cannot bring suit in equity for
specific performance. The situation with respect to contracts generally,
where there is no option, may be instructive. The majority view is that
one may sue for damages resulting from an anticipatory breach. The
minority view is contrary. But is one entitled to specific performance of a
contract upon and immediately after an anticipatory breach? There is
good authority supporting a suit for specific performance at that time."
However, it is held by the Supreme Court of Georgia that a suit for
specific performance of a contract will not lie for and at the time of an
anticipatory breach." The instant decision could well be supported on the
Georgia doctrine as to anticipatory breach of contracts generally, but
no decision is found outside of the instant case in which specific perform-
ance of an option contract was involved.

Foreign Transitory Actions.-Any court may take jurisdiction of a
transitory .action, but in an equitable proceeding the local court may en-
join a foreign suit. This matter arose in Atlantic Coast Line R. Co. v.
Pope.4" An employee of the railroad company was injured in Ben Hill
County, Georgia, his place of residence, and brought an action, under the
Federal Employers' Liability Act, for damages, in Jefferson County,
Alabama, 3 13 miles distant. The employer, railway, sought an injunction
against the employee from prosecuting his action in Alabama. "The sub-
stance of the employee's complaint was that the employee's suit was
brought in the Alabama court for the purpose of unreasonably and in-
equitably burdening the employer and subjecting it to unnecessary and un-
reasonable inconvenience and expense, and the purpose of vexaciously har-
assing and annoying the employer." The superior court sustained a general
demurrer and dismissed the petition. On writ of error, the Supreme Court
reversed the judgment of the superior court. The opinion well summarizes
the criteria to be considered in determining when equity will and will not
grant relief. "When both parties are domiciled in this state, a court of
equity .. .can in personam direct the parties, by injunction, to proceed no
further in 'the foreign State,' but it is necessary that the complainant
show that the action has for its purpose or necessary effect the obtaining of
an inequitable or unconscionable advantage of the complainant." Equity
in such case acts against the person and not against the foreign court and
should act only if failure to do so "would be incompatible with equity
and good conscience." The consideration for according relief should over-
balance the right of the party in proceeding in the foreign state. The

38. 49 AM. JuR., Specific Performance, § 142; 1 AM. JUR. Actions, § 60 et seq.; 12 AM.
JuR., Contracts, § 392.

39. Gilleland v. Welch. 199 Ga. 341, 34 S.E.2d 517 (1945).
40. 209 Ga. 187, 71 S.E.2d 243 (1952).
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power will be exercised when the local court has already taken jurisdiction;
or "where the foreign action was brought to perpetrate a fraud or to
oppress wrongly the opposite party; ... to obtain an undue advantage;
or to evade the law of the domicile." The grounds on which relief has
been denied are that full and adequate relief can be obtained in the
foreign court; or relief in the local court could not be enforced; or
"where the plaintiff merely prefers his own court . ..; or distrusts the
foreign State"; or there is a difference in the measure of damages; or
possibility of a larger verdict, or mere expense or inconvenience as to
witnesses or preparation for trial. The court found that the allegations
in the petition were sufficient to sustain injunctive relief. Under Alabama
law it is mandatory for the court to take jurisdiction of transitory actions
and the doctrine of forum non conveniens does not apply, so that the
employer is deprived of the privilege of invoking that doctrine in the state
court which it would have had if the action had been brought in the fed-
eral court of that state or even in another Federal District Court in
Georgia.

There is no question as to the soundness of the decision in granting
relief on equitable grounds. However, the counsel for the employee con-
tended that the Federal Employers' Liability Act, under which the action
in Alabama was brought, as interpreted by the United States Supreme
Court, prevented a court of equity in a state from enjoining an employee
from bringing suit in a foreign state. The Supreme Court had held that a
state court where the cause of action arose and where the parties re-
sided could not enjoin the employee from maintaining his action in a
federal court of another state "upon the ground of inequity, vexatious-
ness, and harassment."'" And in a case involving a suit under the Federal
Employers' Liability Act, it was held that a state court may not enjoin its
citizens on the ground of oppressiveness and inequity to the defendant
carrier, from suing on a Federal Employers' Liability Act claim in the
state courts of another state even though the Act confers an option as to
venue between federal and state courts and forbids removal to a federal
court of litigation in the state court in which it is instituted.4" Thereafter,
Congress adopted in statute form for all civil action the doctrine of forum
non conveniens for the Federal District Courts. The United States Su-
preme Court held that this doctrine adopted by amendment of the Ju-
diciary Act applied to the action arising under the Federal Employers'
Liability Act and that the Federal District Court of Illinois had power
to transfer such action to Kentucky.43 And the United States Supreme
Court later held that a state court could apply the doctrine to a transitory

41. Baltimore & Ohio Railroad Co. v. Kepner, 314 U.S. 44, 62 S.Ct. 6, 86 L.Ed. 28
(1941).

42. Miles v. Illinois Central Railroad Co., 315 U.S. 698, 62 S.Ct. 827, 86 L.Ed. 1129
(1942). A five to four decision with a strong dissent by Frankfurter, J.

43. In Ex Parte Collett, 337 U.S. 55, 69 S.Ct. 44, 93 L.Ed. 1207 (1949).
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cause of action, under the Federal Employers' Liability Act, where the
plaintiff was a resident of a foreign state in which the cause of action
arose.44 In the instant case, the court argues that the inference from the
United States Supreme Court decisions is that now the general equity doc-
trine prevails as to actions arising under the Federal Employers' Liability
Act, and that in a proper case a state court may enjoin such action in a
foreign court. "From these decisions," said the court, "it is clear that the
rulings in the Miles and Kepner cases, supra, are no longer controlling .on
the question now before us. It being clear from the decisions in the Collet
and Mayfield cases, supra, that the courts in the state where transitory
causes of action are pending have a right to apply the doctrine of forum
non conveniens, no sound reason exists why a court of equity where the em-
ployee resides and where the cause of action arose, having jurisdiction of
the parties, cannot, in a proper case, on equitable principles, restrain the
employees from prosecuting his action under the Federal Employers'
Liability Act in a court of a foreign State . . . At least for the present,
the views of the minority in the Mliles and Kepicr cases are the views of(
the majority in Ex parte Collett and Southern Railway Co. v. Mayfield,
supra. We are bound by controlling decisions of the United States Su-
preme Court as of today. Sufficient unto tile day is the decision thereof."

The decisions of the United States Supreme Court, however, did not
apply except by inference to the equity powers of the court in the place
where the injury occurred and the parties resided. The Georgia decision
was reviewed by the United States Supreme Court on writ of certiorari.
So "the day thereof" was not long in coming. The United States Supreme
Court held that the amendment of 19 48 did not by inference confer juris-
diction on state courts to enjoin transitory actions in another state.45 Said
the court "Section 1404(a) by its very terms, speaks to federal courts;
it addresses itself only to that federal forum in which a lawsuit has been
initiated; its function is to vest such a federal forum with the power to
transfer a transitory cause of action to a more convenient federal court.
It does not speak to state courts, and it says nothing concerning the
power of some court other than the forum where a lawsuit is initiated
to enjoin the litigant from further prosecuting a transitory cause of action
in some other jurisdiction. Nor does section 1404(a) contemplate the
collateral attack on venue now urged by respondent; it contains no sug-
gestion that the venue question may be raised and settled by the initiation
of a second lawsuit in a court in a foreign jurisdiction; its limited purpose
is to authorize, under certain circumstance, the transfer of a civil action
from one federal forum to another federal forum in which the action
might have been brought."

In so far as actions brought under the Federal Employers' Liability

44. Southern Railway Co. v. Mayfield, 340 U.S. 1, 71 S.Ct. 1, 3, 95 L.Ed. 3 (1950).
45. 344 U.S. 863, 73 S.Ct. 107, 97 L.Ed. 719 (1953). Strong dissent by Frankfurter, J.
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Act are concerned, this decision leaves unrestricted the scandal in our
jurisprudence of the "open house" allurement. Under the option privilege
and nonremoval restriction, the temptation to shop around for a "liberal"
jurisdiction and secure a "good" settlement, through annoyance and ex-
pense to the defendant, is very great. As pointed out by Frankfurter, J.
in his dissent, "Had Pope's action against the railroad in Alabama not
been based on the Federal Employers' Liability Act, or had it been a neg-
ligence action by a passenger, a Georgia court could no doubt, under the
circumstances alleged in this suit, have enjoined Pope or the passenger
from proceeding."

Surface Waters-Injunctive Relief Not Mandatory.-The rights and
duties of adjoining owners with respect to surface waters was involved in
Rinzler v. Folsom.4 The defendants owned a tract of land on Peachtree
Road, Atlanta, and the plaintiff owned a tract of land which adjoined that
of the defendants on the southwest. Prior to 1951, the defendants' land
was a wooded tract without buildings. Crossing the land of the de-
fendants was an 18-inch storm sewer which ran from a storm-water drain
on Peachtree Road and emptied into a ditch which ran through the
property of plaintiff. The plaintiff had landscaped his property along the
ditch with grass and shrubbery and had placed rocks in the ditch. In 1952
defendants erected apartment houses on their land, fronting on Peach-
tree Road, and had paved a driveway on three sides of the apartments and
also constructed a retaining wall of stone at the rear. During the construc-
tion Fulton County replaced the i8-inch storm sewer with a 24-inch one.
As a result of defendants' construction, the amount of water discharged
into the ditch across plaintiff's land was greatly increased during heavy
rains so that his rocks in the ditch and his grass and shrubbery were
washed away, a large lake formed in his yard and deposits of silt and
garbage discharged on his land. The lower court rendered judgment
granting an interlocutory injunction. The Supreme Court held that grant-
ing of the injunction was not an abuse of discretion in view of the evidence.
"The plaintiff's lot, being lower than the adjoining lot of the defendants,
owes a servitude to the higher lot in receiving surface waters which
normally run from the upper, provided the defendants, the owners of
the higher lot, have done no act to increase such flow by artificial means."
An upper riparian owner cannot collect the surface waters on his land
and cause them to flow on the land of the lower owner in greater quantities
or at different points from the natural flow thereof." An upper owner who
constructs embankments and culverts is under a duty to see that during
freshets the land of the lower owner is not inundated.8 a

46. 209 Ga. 549, 74 S.E.2d 661 (1953).
47. Court cites Goldsmith v. Elas, May & Co., 53 Ga. 186 (1) (1874). This case goes

only to the increase of the flow of water on plaintiff's land by the construction of
artificial ditches, gutters and drains.

48. Cox v. Martin, 207 Ga. 442(2), 62 S.E.2d 164 (1950). This case holds employment of
artificial means alone not actionable.

48a. Cases cited involve constructions by railroads.
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Aside from the deposit of garbage on plaintiff's land, the holding of
the court is not in conformity with the majority view. The courts have
generally disposed of the problems involved in the flow of surface waters
under one or the other of two widely recognized rules, the common law
and the civil law doctrine. According to the latter which is the prevailing
view, -the lower owner must submit to the flow of surface water from
the highest tract. The upper owner cannot increase the flow by adopting
artificial means. However, there is a qualification of the civil law doctrine
where the upper owner improves his property and incidentally the flow of
the water is increased or is discharged on the land of the lower owner at
a different point. In such case the upper owner is not held liable for such
incidental injury."

In the instant case, the court said that the injunction was not mandatory
and so was not forbidden by the Georgia Code,5" even though the defend-
ants in complying may be obligated to perform affirmative acts. The Geor-
gia courts have gone a long way in modifying the effect of the Code pro-
vision, but doubtless the most common instances have been injunctions
against injuries resulting from disregard of rights in waters and water
courses, on the theory that affirmative acts required are only incidental to
the negative decrees. The incidental principle has been employed to
justify decrees in cases where the incidental affirmative act required is
beyond the jurisdiction of the forum. Also, resort to this method of state-
ment is often used to relieve courts from the arduous task of supervising
the execution of an affirmative decree. There is no fundamental difference
between the principle adopted in Georgia in enjoining the invasion of
water rights and the holding of the federal court in the Salton Sea
cases.

5
0a

Water Courses-Injunction.-In Roughton v. Thiele Kaolin Co.:" the
plaintiff a lower riparian owner brought action for damages and an in-
junction against the defendant, an upper riparian owner, for polluting
a stream running from defendant's land through plaintiff's land. Defend-
ant's immediate predecessor in title had constructed a dam across a non-
navigable stream and had used the water in processing kaolin at its plant
near the stream. After such use, the water is returned to its usual channel,
but below the dam. Due to such use the water is adulterated and polluted
with dirt, chalk, kaolin, chemicals, and other debris. After the defendant
purchased the plant, about January I, 1947, it continued the use of the
49. See 56 AM. JUR., Waters § 72; 67 C.J. 869, § 292 (b), where it is said "Although

there is authority to the contrary, it has been generally held, either pursuant to
the common-law rule or as an exception to the civil-law rule, that the owner of a lot
in a city or town may make changes or alterations in the surface thereof essential
to its enjoyment regardless of the effect on the flow of surface waters, provided
he has not been negligent; and this rule has been held to extend to the deposit
of solid matter by drainage of surface water."

50. GA. CODE § 55-110 (1933).
50a. 172 F.792 (C.C.A. 9th 1909).
51. 209 Ga. 577, 74 S.E.2d 844 (1953).
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water in the same manner. The plaintiff purchased the tract through which
the stream runs on February 8, 195o. Refuse from defendant's plant is
gradually filling up the channel of the stream, thereby causing its waters
to overflow and leave large deposits of impure substances upon the plain-
tiff's land. The plaintiff had no knowledge of the existence of the nuisance
at the time of his purchase and has since then requested the defendant to
abate it but to no avail. The court held that the plaintiff was entitled fo
have the stream flow to his property subject only to a reasonable use
made thereof by the defendant. The use made by the defendant of the
water constituted a nuisance. Where an owner has created a nuisance, his
alienee is responsible for the continuation thereof and the alienee of the
property injured may recover for damages due to such continuation after
he has requested its abatement. The cause of action is thus based on the
damage caused by the continuation of the nuisance after the request to
abate it. The plaintiff's knowledge of its existence at the time of his pur-
chase is no bar to his cause of action. There was "not only a trespass
upon plaintiff's land but a continuing one; and, that being true, the case
comes within the rule that equity will by injunction repress a continuing
trespass."

Wills and Trusts-Power of Equity to.A mend and Revise.-One of the
important cases of the period under discussion is First National Bank of
Atlanta v. Robinson.2 Testator executed a lease for a term of fifty-two
years and one month, beginning August I, 1919 and terminating August
31, 1971. He died February 15, 1925 and his will was probated in solemn
form. After certain specific gifts, the will disposed of the residue of the
estate by leaving it in trust to the executors and their successors who
were directed to make certain payments for the benefit of a trust estate
and then to divide the balance of the income among the testator's three
named children during their respective lives, with provision for payments
of the income to the descendants of the children or their husbands or wives.
It was directed that the whole of the estate be held together for twenty
years from the death of the testator and that the lease above referred to be
kept intact until the time fixed for its expiration. The date for the distribu-
tion of the estate was the death of the last survivor of the testator's chil-
dren or twenty years after the death of the testator. The will conferred up-
on the executors power to sell any portion of the estate "real or personal,
or any leasehold interest" and reinvest "always upon the same uses and
trusts herein declared." The executors were given power to execute leases
upon portion of the property for terms not extending beyond the dates fixed
for the distribution of the estate and to make such contracts not in con-
flict with the limitation imposed upon their powers as may be needful for
the proper administration of the estate. The bank, as executor, and a
daughter and son-in-law of the testator, in their personal and individual

52. 209 Ga. 582, 74 S.E.2d 875 (1953).
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capacities and as executors and trustees, brought suit against the lessee
and the other living daughter of the testator and others that might be
claimants and alleged that through negotiations with the lessee they had
agreed upon the terms of three contracts which they seek authority from
the court to enter into, alleging that the lessee will not enter into any
one of the contracts separately, but will enter into the contracts only if
all three are authorized and executed. The three contracts provided for
(i) the modification of the above designated lease; (2) a new lease be-
ginning at the time of the termination of the existing lease on September
I, 1971, and terminating August 3, 2031, with option to the lessee to
extend the lease for an additional term extending to the year 2o56, and an
option to purchase the property during the term of the lease or the re-
newal thereof, which may run to the year 2o56; and (3) a provision with
respect to certain easements. The petitioners prayed that the court take
jurisdiction of the property until the termination of the proposed lease
and option; that the executors be made officers of the court to carry out
the orders of the court; that a commissioner be appointed to carry out
the directions of the court imposed by the decree; and that the commis-
sioner together with the trustees be empowered to carry out the man-
dates of the court. Mrs. Emily Robinson Ewing, a granddaughter of the
testator, interposed her objections and demurrer on grounds upon which
the superior court dismissed the petition and the petitioners excepted to
the judgment. The Supreme Court affirmed the judgment of the trial
court on the ground that the will did not authorize the relief requested
and the court of equity did not have power to make a new will for the
testator after his death. While the equity court exercises protective pow-
ers over trust estates, the power is exercised to protect and not destroy
such estates. Other well settled principles of law "preclude a court of equity
from exercising the power sought in the instant case which, if granted
would in effect destroy the will of a testator, write another will for him,
destroy the trust and create in its place another trust extending over a
period of more than one hundred years, far beyond the time and
intent of the original trust, and prevent a vesting of title in the benefi-
ciaries to the property involved as provided by the terms of the will."
Some of the principles are that a testator may make any disposition of his
property not contrary to the policy of the state; that the court must seek
diligently for the intent of the testator and give effect thereto as long as
consistent with law; a will is a thing to itself not only sui jifris but sti gen-
eris. Its terms are its own law. It is a general rule that the intent of a testa-
tor must be sought, "but the court has no power to devise a new scheme or
make a new will." Under the terms of the instant will, the testator clearly
intended that the remaindermen should take a fee simple. In authorizing
his executors to execute leases upon any portion of his property, he
limited their power to the terms not extending beyond the several dates
fixed for the distribution of the property, and the authorization to make
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contracts was likewise so limited. To authorize execution of the con-
tract proposed would be a disregard of the testator's wishes and in effect
to make a new will for him after his death. it would involve the appoint-
ment of a commissioner by the court to take charge of the property and
due to the option of the lessee defeat the remaindermen now in life from
ever becoming fee simple owners with unconditional power of disposition
during their lives. "A court of equity has no such power, and the trial court
did not err in sustaining the demurrers to the petition."

The opinion is noteworthy for the clear statement of two principles.
(I) Where the court discovers the clear intent of the testator, it will not
depart therefrom by the employment of the mechanism of a spurious in-
terpretation. In the instant case the distribution of the property was fixed
by two alternative dates: (a) the death of the survivor of the testator's
children or (b) twenty years after the death of the testator, depending
on which event first occurred. (2) The will being clear on these matters,
the court of equity will not make a new will for the testator by extending
the date of distribution to a far off time which would defeat the rights of
the beneficiaries. The intent of the testator when found becomes the
law of the case and "Equity had come not to destroy the law but to
fulfill it. '

There is a very interesting sequel to the case which will soon appear
in the reports. The respondent in the instant case, Mrs. Emily Robinson
Ewing, a granddaughter of the testator, who had interposed objections
and demurrer to the petition, filed application in the trial court praying
that her costs and attorneys' fees in both the trial and Supreme Court be
taxed as costs against the trust estate. On oral motion the trial court
dismissed the application. The Supreme Court reversed the judgment of
the trial court, holding that the application should have been heard. The
grounds for reversal were that although a court of equity has discretion
in allowing costs, yet there are certain matters that should be considered
in the exercise of that discretion. As to attorneys' fees, in the absence of
statutory authority, a court of equity cannot under ordinary circumstances
allow them to the prevailing party. But there is generally recognized an ex-
ception to this rule. Where a party incurred expense and attorneys' fees
in preserving a trust estate either by seeking a construction of an instru-
ment or in resolving a question of administration, the court of equity may
allow costs and attorneys' fees. Said the court, "Mrs. Ewing . . . was
seeking to protect, conserve, and preserve the trust estate, and to see
that the trustees and executors carried out the wishes of the testator as
expressed in plain and unambiguous terms in his will. Mrs. Ewing stood
alone in resisting the efforts of the trustees and executors, and other
beneficiaries of the trust estate, to defeat the wishes and desires of the
testator. The question of whether or not she is entitled to be reimbursed

52a. MAITLAND, EQuITY, p. 17 (2d ed. 1949).
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her expenses incident to this defense is not now before us, but we do hold
that she is entitled to a hearing on her applicatiori for expenses and counsel
fees incident to the litigation, and that the court erred in dismissing her
application."

It may be suggested that Mrs. Ewings's motion might well have prayed
that all costs including attorneys' fees be charged against the trustees
personally and not against the trust estate. As here limited she would pay
her proportionate share in so far as the trust estate is burdened with the
costs..

Trade Marks and Trade Names.- In Gordy v. Dunwody,53 the plain-
tiff sought an injunction against the defendants for infringement of his
trade-mark and trade name. He alleged in his petition that he had op-
erated an eating establishment under the name of "The Varsity" in At-
lanta since 1928 and in Athens since 1930; that the Atlanta establishment
feeds approximately io,ooo customers daily and the Athens establishment
serves approximately 4,ooo daily and in both the customers that are
nonresidents of either city are about 20 per cent. In 1937 the petitioner
registered his trade name in Fulton Superior Court; in 1948 he registered
his trade name and trade-mark with the Secretary of State. In 1952 the
petitioner first learned of the operation of defendants' eating establish-
ment in Macon under the name of "Varsity Drive-in." Plaintiff alleged
that defendants knew of the petitioner's business and the immense good
will he had acquired. The trial court sustained demurrers to the petition.
The Supreme Court sustained judgment as to the trade-mark but re-
versed it as to the trade name.

The petitioner had acquired a right to the trade-mark and trade
name, "The Varsity," by long use and registration. But allegations of
the petition did not bring plaintiff's right within the definition of a trade-
mark. A trade-mark is limited to the identification of goods and their
manufacturer by placing it either on the goods or on the containers or
on the tags and labels affixed thereto. Although the allegations here linked
together trade-marks and trade names, the court said this would not be
considered objectionable as alternative pleading and the right of the plain-
tiff as to the trade name alone would be considered. The petition alleged
that the defendants knowingly imitated the trade name of the plaintiff;
they are engaged in the same type of business; their general methods of
operation are precisely the same; and they imitated the plaintiff's trade
name for the purpose of and with the intention of deceiving and mislead-
ing the public to believe they are the same. Although it is doubtful if
direct competition is shown, upon the facts alleged, the plaintiff is entitled
to relief.

Whether or not previous decisions of the Supreme Court can be said
to have determined the question here involved, this decision is in con-
formity with the more recent cases of other jurisdictions that direct com-

53. 209 Ga. 627, 74 S.E.2d 886 (1953).
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petition is not necessary. Various theories have been advanced for the
modern view. Ma

ACTS OF THE GENERAL ASSEMBLY

County Convict Camps.-In the future, buildings for the housing of
prisoners on public work camps are to not be constructed within a mile
from the city limits of any incorporated city or town with a population
of 20,000 people or less. Those already constructed or begun are ex-
cepted."

Limitations of Actions-Restrictive Covenants.-Actions for breach of
a covenant restricting the use of land must be brought within two years
after the right of action accrues. The right of action accrues immediately
upon the violation of the covenant.5

53a. See 52 AM. JuR., Trade-marks, Trade Names, Etc., §§ 97, 98.
54. Ga. Laws 1953, p. 26; Moore v. Baldwin County, 209 Ga. 541, 74 S.E.2d 449 (1953)

where the court refused to enjoin the erection of such a camp near the resident
section of a city.

55. Ga. Laws 1953, p. 238. Limitation of actions applies to suits in equity except those
involving subsisting trusts, but this exception does not cover implied or construc-
tive trusts. GA. CODE §§ 3-712, 3-713 (1933).
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