
WILLS AND ADMINISTRATION

By JAMES R. LEWIS*

Once again we have only a few decisions and statutes involving
Wills and Administration of Estates included within this survey period.
As will be borne out by a perusal of the following cases, some of them

are only incidentally concerned with this subject and a few appear
under this subject only because at) estate happens to be a party plain-
tiff or defendant.

DECISIONS

This is especially true of the case of Fuller v. Fuller, Administra-

trix,1 in its third appearance in the supreme court. On the first appeal2

the holding was that the petition set forth a cause of action as against
general demurrer and on the second appeal,3 that the trial judge,
after having directed a verdict in favor of the plaintiff, erred in not
granting defendant's motion for a new trial. The second trial of the
case resulted in a mistrial which brings us to the third appeal and
the completion of the strange and conflicting appellate history of
this case. In this last ruling, the supreme court held that the trial

judge erred in denying the defendant's motion for a judgment in
accordance with the motion for a directed verdict. This case is note-
worthy tinder this topic only for the reason previously stated and

the relationship which the "dead mian's" 4 rule has to cases involving
estates. The case was an action brought by an administratrix to can-
cel, upon the ground of non-delivery, two deeds to secure debt given
by the decedent to the defendant. As pertains to the "dead man's"
rule, the court held that the plaintiff was incompetent to testify as to
communications or transactions had with the decedent concerning

delivery of the deeds in view of the fact that she was seeking to can-
cel the deeds and was therefore, the opposite party to the assignee or
transferree (grantee) of' the decedent.

That a litigant attempting to, as the court terms it, "blow hot
and then cold" will not be dealt with sympathetically is apparent
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I. 212 Ga. 202, 97 S.E.2d 306 (1957).
2. 211 Ga. 201, 84 S.E.2d 665 (1954).
3. 212 Ga. 202, 91 S.E.2d 519 (1956).
4. GA. CODE -ANN. § 38-1603 (1933).
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in the case of Printup v. Smith.5 The caveator, after praying that the
will be not probated, prayed in the alternative that if probate was
allowed, that a named person be appointed administrator with the
will annexed. The court of ordinary denied the first request but
granted the alternative request, and the caveators entered an appeal
to the judgment of probate, which was dismissed by the supreme
court. In affirming this ruling, the supreme court held that the
request for an acceptance of the appointment repudiated the claim
that the will was void, the two claims being inconsistent.

The case of Wallace v. Williams,6 was an action for breach of con-
tract to devise property, brought against the executor of the dece-
(lent's estate. By amendment, the plaintiff alleged that the estate was
insolvent due to the testator having, prior to his death, made a trust
(feed conveying virtually all of his property, and prayed that the trus-
tee in this deed be made a party defendant and that the trust deed
be set aside. The deed, which was set out in the amendment, showed
a consideration of $10.00 and reserved the income from the property
to the grantor for life. There being no allegation that the $10.00 con-
sideration was not actually paid, the court held that the deed showed
on its face that it was not a voluntary conveyance. Further, said the
court, the fact that the testator reserved a life interest in the trust

property negatives the allegation of insolvency at the time the con-
veyance was made, there being no allegation of the value of the life
estate reserved. Therefore, it not being made to appear that the
testator was rendered insolvent by the execution of the deed, it could
not be set aside even though it may have been a voluntary deed.7

The case of Davis, Guardian v. Davis, Executor,8 was an action
for accounting which required construction of the terms of the will.
The court of appeals restated the wel' established rule that the court
of ordinary has no power or authority to construe a will and the
superior court on appeal therefrom has such authority. Under the
terms of the law, " said the court, it is the duty of the ordinary, upon
being confronted with this question, to transfer the proceeding to the
superior court for determination and the superior court would then
return the proceeding to the court of ordinary for further action.

5. 212 Ga. 501, 93 S.E.2d 679 (1956).
6. 212 Ga. 692, 95 S.E.2d 369 (1956).
7. (A. CoDE ANN. § 28-201: "The following acis l)y debtors shall be fraudulent in

law against creditors and others, and as to them null and void, viz . . . (3)
Every voluntary deed or conveyance, not for valuable consideration, made
by a debtor insolvent at the time of such conveyance".

8. 94 Ga. App. 459, 95 S.E.2d 42 (1956).
9. GA. CODE ANN. § 113-1423 (Stpp. 1955).
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On petition to probate a nuncupative will in Durden v. Hender-
son,10 it appeared that the will was made forty days before the death
of the decedent at a time when he had been advised by a doctor to
go to a hospital and that he did go to a hospital and remained there
until a few days before his death. The court held that the testimony
of the doctor was sufficient to determine whether the deceased realized
he would not recover and that under the circumstance, it was a ques-
tion for the jury to determine whether the requirements for such
a will were complied with. 1

In the case of Venable, Executor v. Dallas,12 the executor sought
a construction of the will concerned by way of declaratory judgment
while asserting in his application his certainty and confidence in the
position he had taken. The court, evidently taking him at his word,
stated however, that one "who knows where he is and is confident
of the course he is pursuing has no need for artificial light or judicial
advice" and held that the general demurrer to the petition was prop-
erly sustained.

After leaving a life estate to his wife, the testator, in the case of
Montgomery et al. v. Pierce,13 provided in item four that upon the
death of the life tenant, the property would go to his four named
children "and no other, except hereinafter provided in special lega-
cies and in no other way and to no other extent than as provided in
said legacies." In item seven, testator again stated he had bequeathed
all of his property to his four children "on condition that they pro-
vide for the payment of the special legacies herein named or so much
thereof as may be derived as inc(Ime from the property herein be-
queathed, as well also debts owing me." (sic). Then the pertinent
provisions of item 8 provided that in the event of death of the four
children without issue, the property would go to the children of two
named persons. It appeared that the life tenant died shortly after
the testator and two of the children predeceased him, leaving no
issue. The plaintiff is the widow of another child who died after the
death of the testator, leaving no issue, the fourth child being still
in life. The defendants contended that the four children acquired a
base or qualified fee but that this fee was subject to being divested
upon the death of the four children without issue, either before or
after the death of testator. Or, in other words, that the children sur-
viving testator would acquire the property in fee but that this estate

10. 212Ga.807,96S.E.2d363 (1957).
11. GA. CODE ANN. § 113-502 (1933).
12. 212 Ga. 595, 94 S.E.2d 416 (1956).
13. 212 Ga. 545, 93 S.E.2d 758 (1956).
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would be divested upon their death without issue. The court, after
making reference to the law favoring the vesting of remainders in
doubtful cases 14 held that where the words of the will in the first
instance distinctly indicated an intent to make a clear gift, such gift
would not be cut down or limited by any subsequent provision which
was not clearly distinct as the former and that, therefore, the children
surviving testator acquired the fee simple title to the property even
though they subsequently die without issue.

A joint will executed by husband and wife in the case of Callaway v.
Faust,'5 after bequeathing all property to the survivor in fee simple
"to be used and owned fully in any way such survivor may desire",
contained the provision that "at the death of the survivor, all prop-
erty then owned or held by such survivor however acquired passes
to and becomes the property of Henrietta Smith Sisk, such property
being hereby willed and bequeathed to her." The survivor having,
prior to his death, conveyed the fee simple title to the property the
court held that his grantee acquired the fee simple title to the prop-
erty, any intent to limit the devise not being clearly and unmistak-
ably evidenced by subsequent language of the will.

In Cash et al. v. Cash, Executor,16 caveat was filed to the application
for probate of a will executed in 1947 upon the ground that testator
executed a new will in 1953, which contained a revocation clause, the
whereabouts of such subsequent will being unknown. Testimony was
given by one witness that he prepared for the testator a will in 1953
which was properly executed and which contained a clause expressly
revoking all prior wills. However, it appearing that this same witness
made a will for testator in 1945 and in testifying before the court
of ordinary, he had made contradictory statements concerning whether
he had prepared one or more wills for testator, the court held that
the weight and credit to be given to the testimony of such witness
was a question exclusively for the jury. In addition, caveators at-
tempted to prove the execution of the subsequent alleged will by
parol declarations of the testator, but no one testified that they
saw the will or that it contained a revocation clause and the court
held that "revocation of a will cannot be established by proof of
parol declarations of the testator."

The case of Nash v. Williamson, et al,'7 holds that before a devisee

14. GA. CODF ANN. § 85-708 (1933).
15. 212 Ga. 596, 94 S.E.2d 379 (1956).
16. 212 Ga. 416, 93 S.E.2d 346 (1956).
17. 212 Ga. 804, 98 S.E.2d 239 (1957).
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can maintain an action to partition devised realty, the executor, or
in this case, the administrator cum testamento annexo, must have as-
sented to the devise since title to such realty does not pass until such
assent is given. 18

Since an administrator, temporary or permanent, has no authority
to sell his intestate's land at private sale, the petition in Marlowe et
al v. Moss,19 seeking removal of administration to a court of equity,
partitioning, and appointment of a receiver set forth no cause of action
where it affirmatively appeared that any rights of plaintiff were ac-
quired at such a private sale. Further, said the court, to authorize
interference by a court of equity with the regular administration of
an estate, the facts must very clearly show there is good reason for
doing so.

The case of Nash v. Poss,20 and the evidence set forth therein
merely restates the rule that testamentary capacity is to be determined
by the condition of the testator's mind at the time the will was exe-
cuted.

STATUTES

Act No. 24021 provides that a foreign corporation as defined therein
may act in a fiduciary capacity in Georgia without complying with the
law of Georgia relating to qualifications to do business in this state
if it is authorized to so act in the state where organized or where its
principal place of business is located if similar corporations of the
State of Georgia are permitted by the law of such state to so act
therein under no greater requirements than those set forth in the
act. The act further provides for the registration of such corporations;
for the service of process thereon; and provides that such corpora-
tions, when acting as fiduciaries in Georgia, shall not be required
to give bond if relieved by the instrument conferring the right, pro-
vided similar Georgia corporations acting in such foreign state are
likewise relieved of making bond under the same circumstances.

GA. CODE § 113-2305, which provides for dismission of an adminis-
trator or executor who has fully administered the estate except for
a reversionary interest in land set apart as dower is amended by Act
No. 435,22 which provides that when such dismission is granted, an
administrator de bonis non may be appointed to administer such
interest without the necessity of setting such dismission aside and that
any heir of decedent or creditor of the estate may be appointed.

18. GA. CODE ANN. § 113-801 (1933); See also GA. CODE ANN. § 113-901 (1933).
19. 212 Ga. 781, 95 S.E.2d 796 (1956).
20. 212 Ga. 590, 94 S.E.2d 409 (1956).
21. Ga. Laws 1957, p. 278.
22. Ga. Laws 1957, p. 502.


