
DOMESTIC RELATIONS

By JOHN L. WESTMORELAND*

STATUTES

The General Assembly of Georgia during the 1959 regular session
enacted only four laws dealing generally with the field of domestic
relations. These are as follows:

I. Suits and Settlements by Married Minors 18 Years of Age or

Older. Act. No. 611 amends Code section 3-115 and provides that a
married person 18 years of age or older may maintain an action and

contract to settle claims in his own name.

2. Substitute Birth Certificates for Adopted Children-Option of
Adopting Parents. Act No. 3502 amends Ga. Laws 1945, page 236, as
amended by Ga. Laws 1955, page 208 (Code section 88-1110) and pro-

vides that an option is available to adopting parents in preparing a
substitute birth certificate which may be filed with the Division of
Vital Statistics. The parents may use their own residence as of the
date of birth of the child as the child's place of birth or may use the

true place of birth of the adopted child, provided the parents were
bona fide residents of Georgia at the time of the child's birth. The

right to exercise this option is limited to adoptions made final
after March 6, 1956.

3. Georgia Children's Code Commission. Act No. 383 repeals Ga.
Laws 1922, page 71, as codified in sections 99-401 through 99-405 of

the Code of 1933, and abolishes the Georgia Children's Code Com-

mission.

4. Guardian and Ward. Act. No. 2254 amends Ga. Laws 1958, page
673 (Code section 49-226) so as to correct a typographical error listing
Code section 49-203 erroneously as "42-903".

DECISIONS

In Jackson v. Jackson,5 the court held that allegations of specific
instances of misconduct on the part of the husband were relevant and
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material and of probative value, and constituted grounds for divorce.
The court cited several cases which held that neglect, indifference
and acts of insult practiced upon the wife tending to degrade her
in her social position and render her life miserable and unhappy,
though no actual physical violence was shown, were sufficient grounds
upon which to grant a divorce on the basis of cruel treatment. This
case cites and follows Poythress v. PoythressG.

In W'omble v. [,Vomble,7 a denmurrer was sustained to a husband's
cross-action to his wife's divorce suit. The cross action alleged that
the wife was guilty of certain conduct with a man, consisting of writ-
ing letters. to him and being with him in a restaurant but did not al-
lege that these acts were immoral or done wilfully to injure him and
did not constitute allegations of cruel treatment. In this case the court
also held on a hearing for temporary alimony under Code section
30-205, that the judge at his discretion may limit the issue before him
to an inquiry into the financial status of the parties and not consider
the merits of the cause and circumstances of the separation.

In Thompson v. Thompson," husband and wife filed suits for di-
vorce on the same (late, the husband's suit being filed first. Service was
hd on both suits. The court held that the service related back to the
time of filing and that the suit filed first and served as provided by
law was the suit upon which the issue would be tried and the other
suit was abated.

In the case of Murphey v. Alur phey,9 the new Support of Minor
Children Act (Ga. Laws 1958, page 204) was construed. In a previous
divorce decree in 1955, no provision for support of minor children was
provided, the children being awarded to the father. Later the wife
secured custody of the children. The court held that the father was
bound to support the children under the 1958 act under the facts
in this case and that a statute (toes not operate retroactively merely
because it relates to antecedent facts. The court distinguished the case
of Anthony v. Penn,10 from the facts in this case.

In the case of Morris v. Bruce," the Court of Appeals held that the
mother could not recover for necessities of life and for services
furnished to her daughter from the defendant who obtained a divorce
from her daughter on the ground of incurable insanity. The court
held that while a divorce, standing alone, did not relieve the husband
of his duty to support his wife, in this case his liability to third per-
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sons would have to have been based upon a question of agency re-
gardless of Code section 30-102. The court held that Code section 30-
102 did not create any new right, but merely preserved to the de-
pendent insane spouse the right to support and maintenance after a
divorce is granted to her husband on the grounds of incurable insanity
and that this right to support is to be enforced in her own name and
not in the name of anyone else.

The former insane wife of the defendant in the previous case
brought in her own name a suit for temporary and permanent ali-
mony in the case of Morris v. Morris.12 The court held that since it
affirmatively appeared that she had been restored to sanity under an
adjudication to this effect by the Ordinary of Fulton County under
authority of Code section 49-610, she could properly maintain this
suit in her own name. The court, citing Ga. Laws 1951, page 744
(Code section 30-102 (11)), held that when a husband obtains a di-
vorce from his wife on the groands of incurable insanity his duty to
support and maintain her continues to exist and her legal right to
have him comply with the obligation is not altered in any way by the
divorce he may obtain. The court held that a suit for alimony is the
most adequate and effective remedy which the laws afford for en-
forcement of her claim against him for support and maintenance, and
this is a proper remedy and she was entitled to the same.

The case of Meza v. Van DeVenter13 involved an alleged settlement
agreement. Upon a suit by the wife to recover back alimony, the hus-
band attempted to set off against this claim an oral agreement which
was made between the husband and wife as a complete settlement of all
property rights but was not set up in the previous suit in which the
decree for divorce and alimony was entered. The court held that in
a divorce proceeding all prior agreements should be produced before
the court and merged into the judgment; the husband could not take
credit or set off against the wife's claims the amounts paid under
the oral agreement notwithstanding that the husband was not a resi-
dent of Georgia. The court cited the cases of Rains v. Rains14 and
Estes v. Estes.1 5

In Buxton v. Hooker,1 6 the petition alleged that a final decree of
divorce between the parties was granted, providing for alimony for
the support of the minor child, and that this decree was modified by
an order of the court on an application of the mother to remove the

12. 214 Ga. 24, 108 S.E.2d 695 (1959).
13. 97 Ga. App. 738, 104 S.E.2d 478 (1958).
14. 138 Ga. 790, 76 S.E. 51 (1912).
15. 192 Ga. 100, 14 S.E.2d 680 (1940).
16. 214 Ga. 271, 104 S.E.2d 437 (1958).
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child beyond the limits of the state. In her application for modifica-
tion the mother alleged that the father would relinquish his visita-
tion rights in consideration of the mother's agreement to waive these
future payments of alimony for the support of the minor child, and
this agreement was incorporated by the judge into the original ali-
mony judgment by modification. The mother brought this suit to
vacate and set aside this order of modification and to recover a judg-
ment against the father for the accumulated alimony due the child
under the original divorce and alimony decree. The court held that
the trial court was without power to modify the terms of the decree
awarding permanent alimony for the support of the minor child based
on a verdict of a jury not excepted to, even with the consent of the
child's parents, and such attempt being void, a suit seeking to have
such modification set aside set forth a cause of action. The court dis-
tinguishes this ruling from Morris v. Sheffield, 17 due to the fact that,
in that case, the wife was seeking to have the alimony award enforced,
while wilfully violating its decree by keeping the child out of the
jurisdiction of the court, and denying the father the right to visit
the child. The court held that the rights of the minor child fixed by
the original alimony decree were not affected in any way by any sub-
sequent act of the mother.

The case of Lewis v. Lewis18 involved a modification of a final
judgment within the term. During the term but after the expiration
of thirty days from the date of final judgment and decree of the
court, which fixed the attorneys' fees, motion was made to modify
the judgment and decree in that respect. The court held that the trial
judge had the right on motion or on his own motion to modify any
order or judgment of the court during the term.

The question of attorneys' fees was also considered in the case of
Hunnicutt v. Hunnicutt.19 In this case, upon interlocutory hearing,
the court did not award temporary alimony or the temporary custody
of children but stated that it would defer its ruling until later and
no order was entered until the court awarded permanent alimony and
custody in its final judgment and awarded attorneys' fees at that time.
The court again held that attorneys' fees are awarded as a part of ex-
pense of litigation as temporary alimony and an attempt to award
attorneys' fees by way of permanent alimonly is utterly void, but that
the custody awarded the wife in such order was valid.

In Burnham v. Burnham, 20 the Supreme Court dismissed a writ of

17. 214 Ga. 63, 102 S.E.2d 595 (1958).
18. 215 Ga. 7, 108 S.E.2d 812 (1959).
19. 214 Ga. 834, 108 S.E.2d 279 (1959).
20. 215 Ga. 57, 108 S.E.2d 706 (1959).
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error upon a motion based on the ground that the planitiff in error
was seeking to vacate a divorce decree but had remarried while the
bill of exceptions was pending in this court. The court held that the
question had become moot upon her remarriage.

In Gibson v. Gibson,2' the court held that there was nothing before
the court to determine, there being no brief of evidence submitted,
approved or served on a motion to modify a decree of the court.

In Chatsworth Lumber Co. v. White,22 the Supreme Court had be-
fore it the question of enforcement of an alimony judgment. A wife
filed suit for divorce and alimony and notice of lis pendens. She was
awarded temporary alimony, but died prior to the rendition of the
final verdict of divorce or permanent alimony. The court held that a
suit by children to set aside a transfer of property by a father would
not lie. The court held that the: death of one of the parties to a di-
vorce suit caused the suit to abate automatically in that an action for
divorce is purely personal in nature. The court further held that no
final judgment of the jury had been rendered in the case and the
notice of lis pendens had no effect.

In Sisk v. Sisk, 23 a suit was filed seeking to require the former wife
of the petitioner to sign a warranty deed jointly with him conveying
certai.n realty or in the alternative, judgment declaring that a deed
executed by the former husband would convey good fee simple title.
The court held that a general demurrer to his petition was properly
sustained, in that the divorce decree between the parties stated that
this property would be sold at private sale and the net proceeds di-
vided between the parties; thus, the wife's refusal to sign any deed
was consistent with her position that she held no title or interest in
the property but rather, had only an interest in the proceeds, and
furthermore, it was not necessary for her to sign any deed since
title to the property was in the petitioner.

In a suit to cancel a warranty deed the Supreme Court held in
Heidelberg v. Smith 24 that the general demurrer to the petition should
have been sustained. The petition alleged that certain property had
been transferred to the defendant in violation of a notice of lis pen-
dens. The court held that the petition was fatally defective in its
failure to make the husband, the grantor in the deed, a party, which
is absolutely essential to such suits, and for the further reason that it
was not alleged that the defendant had actual notice of or reasonable

21. 214 Ga. 329, 104 S.E.2d 457 (1958).
22. 214 Ga. 798, 107 S.E.2d 827 (1959).
23. 214 Ga. 223, 104 S.E.2d 103 (1958).
24. 214 Ga. 785, 107 S.E.2d 844 (1959).
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grounds to suspect fraudulent intent on the part of the husband in
conveying the property to the defendant.

In Blalock v. Blalock25 the Supreme Court held that an alimony
decree awarding a given sum for the support of the wife and children
cannot be prorated among them so as to separate the amount awarded
the wife and the children, and this is true even though the decree al-
lows a reduction of $15.00 a month per child as each reaches majority.
The court also held that the defendant was properly found in con-
tempt for wilfully failing to make alimony payments, the court finding
that the defendant could have made an effort and possessed the
ability to pay more than he was paying from a disability pension.
However, the court held that it was error to confine the defendant in
the custody of the sheriff until he purged himself by paying the entire
sum due, some $8,000.00, as the evidence disclosed that he was un-
able to comply and this would amount to imprisonment for debt.

In petition for citation for contempt, it was held in Carroll v. Car-
roll26 that a husband was entitled to credit on his obligation of per-
manent alimony to the former wife on account of his payment of her
hospital bill at the instigation and request of his former wife's sister,
and being entitled to such a credit, he was not in contempt of court.

In Hubbard v. Hubbard,27 it was held that the sum of $126.00 per
month for the support of three children was not excessive though the
defendant had no property and was a diabetic. Although the evidence
disclosed that because of his condition, defendant should not work
around machinery or drive a truck, the evidence showed that he was
able to do some types of work and cited Hall v. Hall, 185 Ga. 502,
195 S.E. 731 (1938), for the well-settled proposition that a husband
may be decreed to pay alimony though he has no property if it ap-
pears that he has an earning capacity.

In Chambless v. ChamblCss2 the court held that the trial court
did not abuse its discretion in awarding temporary alimony, although
the amount awarded was liberal.

In Sturkie v. Skinner,2 9 there was a contest between the father and
the maternal grandparents as to the custody of the child in a habeas
corpus proceeding. Certain principles as to introduction of evidence
were thoroughly discussed in this case and the court affirmed the
awarding of the custody to the maternal grandparents.

25. 214 Ga. 586, 105 S.E.2d 721 (1958).
26. 214 Ga. 827, 108 S.E.2d 278 (1959).
27. 214 Ga. 294, 104 S.E.2d 451 (1958).
28. 214 Ga. 231, 105 S.E.2d 221 (1958).
29. 214 Ga. 264, 104 S.E.2d 417 (1958).
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In Cooper v. Stephens,30 the court held that habeas corpus was the
proper remedy to inquire into the refusal of the right of visitation
of the father with his child as provided by the final decree of the
court. It distinguished the case of Perry v. Perry3' from the facts of
this case.

In Jackson v. Jackson,3 2 the court held that there had been such
a change of conditions as would authorize the court to modify the
former custody award of children.

In the case of Barnes v. Barnes,33 the court held that the facts were
insufficient to show a change of condition.

In Tenney v. Tenney, 34 which was a habeas corpus petition with
reference to custody of minor children, the court held that the Ju-
venile Court of Clayton County was without jurisdiction to issue an
ex parte order awarding temporary custody without a hearing, even
under Code section 24-2413 and that such order was void.

In Renfroe v. Wallace,35 the court reviewed a finding of the ju-
venile Court of Fulton County as to the custody of a minor child,
and affirmed the decision of that court under the facts therein stated,
the welfare of the child being the paramount issue.

In Bethke v. Taylor,36 the court held that the court in which a
final alimony judgment was rendered had jurisdiction to modify the
provisions of the decree dealing with alimony, where service of the
petition for modification on a non-resident party to the previous
proceeding, was not personal, but was made in accordance with pro-
visions of the statute dealing with service on a non-resident in a di-
vorce case.

The case of Thompson v. Thompson 37 was a habeas corpus pro-
ceeding brought by the parents of a thirteen year old girl to secure her
custody from her grandmother with whom the child had lived since
she was a week and half old. The evidence was that the parents left
the child with the grandmother and requested that she take care of
her. The court held that under the evidence the discretionary ruling of
the trial judge in awarding the custody of the child to the grand-
mother, with visitation rights in the parents, would not be disturbed.

The case of Seckinger v. Brogdon38 was one involving guardianship

30. 214 Ga. 825, 108 S.E.2d 274 (1959).
31. 212 Ga. 668, 95 S.E.2d 2 (1956).
32. 214 Ga. 746, 107 S.E.2d 833 (1959).
33. 214 Ga. 595, 106 S.E.2d 279 (1958).
34. 214 Ga. 209, 104 S.E.2d 119 (1958).
35. 214 Ga. 685, 107 S.E.2d 225 (1959).
36. 214 Ga. 679, 107 S.E.2d 217 (1959).
37. 214 Ga. 618, 106 S.E.2d 788 (1959).
38. 97 Ga. App. 723, 104 S.E.2d 491 (1958).

[Vol. 11



DOMESTIC RELATIONS

and adoption of children. The paternal grandparents with whom the
children were left after the death of the father and mother were ap-
pointed by the Court of Ordinary of Effingham County as their
guardians. The maternal grandparents later were awarded the chil-
dren on an interlocutory hearing under adoption proceedings in
Chatham County. The Court of Appeals held that the appointment
of the guardians by the Court of Ordinary of Effingham County was
final and that whatever was done in Chatham County, or any other
jurisdiction, was immaterial.

The court held in Watkins v. Minton,39 that where adoption pro-
cecdings are pending, third parties having an interest therein should
file an intervention in that proceeding rather than instituting a wholly
independent adoption proceeding of their own for the same child
or children, even if the guardian appointed after filing of the original
petition consents to the filing of the second petition. The second pe-
tition for adoption should be dismissed.

In Moon v. Moon,40 the court held that an action for an account-
ing by a ward against his guardian should be filed in the Court of
Ordinary rather than the Superior Court under the provisions of
Code sections 49-301 and 49-236.

In the case of Juneau v. Juneau,41 the court held that when dis-
abilities placed upon the widow in a former divorce judgment were
removed within thirty days after being so placed by the judge as trier
of facts, such was a valid removal of disabilities and the widow had
the right to enter into the contract of marriage with the deceased,
there being a presumption that everything necessary to authorize the
judgment removing the disabilities was shown to the judge of the
Superior Court. This was not a defect appearing on the face of the
record, but one which was cured by verdict as the judge has plenary
control over his judgments, orders and decrees during the term in
which they were made, and in the exercise of his sound discretion
may revise, revoke or modify them notwithstanding Code section 30-101.
This was a contest for workmen's compensation benefits.

In the Liberty Mutual Insurance Company v. Ellis,42 it was held
that one cannot legally enter into a ceremonial or common law mar-
riage with a person who has a living lawful spouse and therefore the
first marriage of the claimant to a person who already had a wife was
invalid and claimant's marriage to the deceased was valid. It did not
appear that the separation -of claimant from the deceased was total

39. 98 Ga. App. 328, 105 S.E.2d 908 (1958).
40. 215 Ga. 110, 109 S.E.2d 39 (1959).
41. 98 Ga. App. 330, 105 S.E.2d 913 (1958).
42. 99 Ga. App. 486, 109 S.E.2d 70 (1959).
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and permanent as the evidence was that she continued to cohabit with
him, and an award to the claimant was upheld.

A son brought an action for personal injury against his father in
Buttrum v. Buttrun 43 and the Court of Appeals held that the petition
set forth a cause of action against his father. Suit was filed by his
grandfather as next friend, and the allegations were that his father,
under the influence of intoxicants and driving at a speed of 50 to
65 miles an hour, struck the rear of a truck and that these acts were
wilful, malicious and wanton acts of negligence endangering the life,
limb and health of the petitioner. The court cites Wright v. Wright,44

which holds that while an unemancipated minor has no cause of ac-
tion against his parent for simple negligence, he does have the right
to maintain the action for personal injury against a parent for wilful
or malicious acts amounting to cruelty so as to authorize forfeiture
of parental authority.

In a suit for damages by a widow to recover for the death of her
husband, the Court of Appeals held in Thompson v. Central of Geor-
gia Railway Company45 that where a divorce was granted under Ga.
Laws 1946, p. 90, providing that the same shall not become final
for a period of thirty days thereafter, and where prior to the
expiration of the thirty-day period, one of the parties was killed or
died, such decree never became effective to sever the marital bonds
between the plaintiff and the defendant. Therefore, a judgment find-
ing that such divorce be set aside and dismissed as void was proper
and could not be collaterally attacked in an action for damages.

In Neloms v. Mathis46 the Court of Appeals held that where a
father sues for loss of services of his minor child and for damages for
medical expenses, it is error to sustain a general demurrer and dismiss
such action for the reason that he could maintain an action for medi-
cal expenses even though perhaps his suit for loss of services
may be questionable due to the tender age of the minor child
which made him incapable of rendering any service to his father.
The petition stated a cause of action for some of the relief sought
and the general demurrer should have been overruled.

The Court of Appeals reversed a conviction under Code section
74-9901, that the defendant failed to give bond and security for
maintenance and education of an illegitimate child under a bastardy
warrant. This case, Curry v. State,47 was reversed on the ground that

43. 98 Ga. App. 226, 105 S.E.2d 510 (1958).
44. 85 Ga. App. 721, 70 S.E.2d 152 (1952).
45. 98 Ga. App. 228, 105 S.E.2d 508 (1958).
46. 98 Ga. AppI 465, 105 S.E.2d 768 (1958).
47. 97 Ga. App. 702, 104 S.E.2d 148 (1958).
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the testimony of the Justice of the Peace failed to show any failure
or refusal on the part of the defendant to give the bastardy bond as re-
quired, but only showed that he did not do so.

In a criminal case, Thomas v. The State,4 8 a conviction of illegal
possession of non-tax paid liquor was upheld, even though the ac-
cused had a previous undivorced wife and a named woman not his
wife and her son were living with him at the time the alcohol was
found on the premises. The court held that while it is true that where
liquor is found on the premises and it affirmatively appears that per-
sons other than the defendant and members of his immediate house-
hold, of which he is the head, had equal opportunity with him to com-
mit the crime, this alone is not sufficient evidence upon which to base
a conviction. The woman, though not his wife, would be considered
a member of the defendant's household in this case, and thus the ac-

cused cannot avail himself of this defense.
In Gaughf v. Gaughf,49 the Supreme Court had before it a habeas

corpus case involving the custody of children ranging from age two
to eleven. The custody of these children was awarded to the mother
in a temporary alimony hearing and two months thereafter the father
brought this habeas corpus, alleging a material change in the circum-
stances which substantially affected the welfare of the children. The
court held that there was no abuse of discretion in the court awarding
the custody of these children to the father, where the evidence was
that the mother of the children associated with a marricd man whose
reputation for moral conduct was not good and who was in her home

three or four days a week, at which times they exchanged endearing
terms and ate meals there together. The court held that such evidence
was sufficient to sustain the finding, that this conduct on the part
of the mother was likely to degrade the childrens' moral character,
and that this was indeed a material change in circumstances, though
occurring in only two months time.

48. 99 Ga. App. 25, 107 S.E.2d 687 (1959).
49. 214 Ga. 483, 105 S.E.2d 314 (1958).
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