
EQUITY

By JAMEs B. O'CONNOR*

Equity cases for the survey year demonstrate the ingenuity of prac-
ticing attorneys in making novel application of equitable doctrines
to a wide variety of complex situations. The Supreme Court was kept
particularly busy deciding cases seeking injunctions to prevent alleged
wrongs.

There were more cases decided in the field of equity than in any
other survey year. As in previous years the use of the general demurrer
in testing the sufficiency of the petition was quite common and ef-
fective.

SPECIFIC PERFORMANCE

Three cases involved attempts to perform oral agreements to devise
land. Treadwell v. Treadwell' made its second appearance. In the
former report of this case 2 the petition was ordered dismissed on de-
murrer for the reason that the services the petitioner agreed to render
and alleged to have rendered the testatrix in consideration of her
promise to devise the property were ordinary personal services and
there were no allegations as to the value of such services or of the
value of the property, the subject of the promise. Before the remittitur
of the Supreme Court was made the judgment of the trial court pe-
titioner amended setting out in detail the nature and kind of serv-
ices he had rendered and the exact value of the services and the land.
Affirming the overruling of a general demurrer to the amended pe-
tition by the trial judge, the Supreme Court found all deficiencies
in the original petition removed. There were now alleged a definite
agreement as to the subject matter, consideration, a promise of each
party, performance by petitioner, failure of the testatrix to perform
and the value of the services rendered and of the property promised
to be devised. Thus, the earlier objections to the petition were satis-
factorily removed.

Davis v. Newton 3 came up also a second time for review of a jury
verdict in petitioner's favor supporting the alleged parol promise.

*Member of firm of O'Connor & Warnock, McRae, Georgia. A.B., Duke University,
1948; LL.B., Mercer University, 1961. Member of the Georgia Bar.

1. 217 Ga. 365, 122 S.E.2d 81 (1961).
2. Treadwell v. Treadwell, 216 Ga. 156, 115 S.E.2d 535 (1960); 13 MEmcER L.

REV. 64 (1961).
3. 217 Ga. 75, 121 S.E.2d 153 (1961).



MERCER LAW REVIEW

The first verdict had been set aside for failure of the trial judge
to charge on the defense of laches. 4 Reviewing the second verdict, the
Supreme Court found the evidence adequate to support the verdict,
the gift having been proven and improvements, coupled with pos-
session, having been made on the strength of the gift. Of particular
interest were certain charges by the trial judge in the second trial as
follows:

However, I further charge you upon the subject of laches.
It was held by the Supreme Court in deciding upon a former
trial of this case and that becomes, so far as decided there,
the law of this case. One who is in possession of property
under a claim of ownership will not be guilty of laches in
resorting to a court of equity to establish his rights.

Our Supreme Court in (City of McRae v. Folsom) Volume
191, (at page) 286 (11 S.E.2d 900), at page 908 held: 'The
rule as to laches should work both ways. If both parties are
equally to blame for the delay, neither should be allowed to
invoke the rule in order to gain an advantage over his ad-
versary.'

While approving the substance of these charges as being adjusted
to the issues of the case, the Supreme Court held that it was the better
practice for the trial judge to charge applicable law without making
specific reference to the holding in any particular case of the Su-
preme Court or other court on such question.

The final case 5 relating to an oral promise to devise land pre-
sented a factual situation to which application of equitable princi-
ples was difficult. Reviewing the trial court's overruling of a general
demurrer to the petition of a daughter against her father's estate, the
court, with three Justices dissenting without opinion, held the pe-
tition defective. The daughter agreed to make monthly advances to
her father for a minimum amount of $50.00 each month for sub-
sistence and to pay off a loan on the property. The advances were
evidenced by a security deed from the father to the daughter. It was
alleged that the father further agreed to make a will devising the pro-
perty to the daughter. On the same date the oral agreement was
made, the father in fact made a will devising the property to the
daughter, reciting the advances made by her and stating that in view
of her help he felt it only right that she should have the property.
Subsequently, the father remarried, automatically revoking the will,
but he reactivated it by codicil which changed the devise to the

4. Davis v. Newton, 215 Ga. 58, 108 S.E.2d 809 (1959); 11 MERCER L. REV. 78
(1959).

5. Houston v. Pollard, 217 Ga. 184, 121 S.E.2d 629 (1961).
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daughter to be in favor of the wife. In denying relief, the court held
that while the petition inferred that the daughter was to pay ex-
penses of last illness and burial, this was not positively alleged and
the contract to this extent was vague and uncertain, and even if this
had been alleged, there was no showing that such expenses had been
paid by the daughter. Further, since an exhibit to a petition controls
over the allegations in the suit, the daughter was bound by the re-
cital in the father's will as first drawn (it being attached as an ex-
hibit to the petition) to the effect that such devise was in appreciation
of the daughter's assistance with no mention being made of a con-
tract. Finally, the promise of the father was without consideration for
the reason that the petition, when construed most strongly against
the pleader, alleged only a contract to make the security deed, with
such promise not being directly connected with the alleged promise to
devise the property to the daughter. A dissenting opinion would have
made interesting reading.

One case 6 for specific performance of an option to purchase land
was held good against demurrer. The terms of the contract were
found definite and clear as to subject matter and purpose of the
contract, the parties, the consideration and the time and manner of
performance. In response to urging by the sellers that no proper ten-
der of the purchase price was alleged, the court reviewed the allega-
tions relating to tender and found them adequate. Further, petitioner
had alleged that prior to the expiration date in the option, he had
notified defendants that he would come to their home the following
day to pay the purchase money and close the sale, but that defendants
left their home and deliberately avoided contact with petitioner,
thus preventing further tender of the purchase money. To these al-
legations was applied the rule that a tender will be excused where the
vendor, by conduct or declaration, proclaims that if a tender is made,
acceptance would be refused.

Another case7 for specific performance of an alleged option to pur-
chase realty was held defective against demurrer. Petitioners brought
suit against co-tenant defendants to enjoin them from further action
with respect to distress and dispossessory proceedings and to specifical-
ly enforce the option which was contained in a lease contract. Ad-
mittedly, the lease was signed by only one owner, but relief was in-
geniously sought with respect to both owners on the theory that both
had brought the distress proceedings and petitioners contended that
this amounted to an acknowledgment that petitioners were tenants

6. Burnam v. Wilkerson, 217 Ga. 657, 124 S.E.2d 389 (1962).
7. Morgan v. Maddox, 216 Ga. 816, 120 S.E.2d 183 (1961).
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of both owners, and the non-signing owner should be estopped to
deny the validity of the lease-option contract. The court held that one
tenant in common may not bind his non-consenting co-tenant to a lease
and the lessee's holding in such case is a tenancy at the will of the non-
consenting co-tenant as to his interest. When such a lease is ended,
both the consenting and non-consenting owner may treat the lessee
as a tenant at suffrance and dispossess him. There is simply no act
of the non-consenting owner to justify invoking the doctrine of estop-
pel, this being no reliance by petitioners or legal detriment because
of reliance. In fact, the non-consenting owner has done nothing to
justify any reliance by petitioners.

A petition for specific performance of an offer to buy or sell was
dismissed on demurrer,s the pleadings revealing that the offer was
conditioned upon acceptance being received by a broker on a sped-
fied date, but that acceptance of the offer by petitioner was made
on a subsequent date. No facts were alleged to show that the offer
remained open for any duration other than that specified in the
offer.

In Waters v. Waters,9 a son proceeded against his father for specific
performance of an oral promise that if the son would go to school
and obtain a degree from an accredited college, the father would pay
all the son's medical, educational and incidental expenses. The al-
leged promise was made subsequent to the date of a divorce between
petitioner's mother and the defendant father. The trial court was
affirmed in dismissing the petition on the basis that the agreement was
not sufficiently clear, definite and certain to be enforced in equity.
The words "college education" do not meet the requirement that the
contract be so precise in its terms that neither party can reasonably
misunderstand it. An alternative prayer for damages was denied
for the same reason.

One case10 considered a petition by two children claiming to be
virtually adopted to enforce the agreement to adopt in order that they
could share in the adoptive father's estate which a widow had set
aside in its entirety in a year's support proceeding. Except for a
special demurrer, raising a point not pertinent to equity, the petition
was held good against demurrer. The court held the adoptive father
was bound by the agreement to adopt, he having taken the petitioners
from their mother, who had relinquished custody and control for the
purpose of adoption, and having reared them as his own children.
Further, petitioners were not barred by the year's support judgment

8. Robinson v. Tate, 217 Ga. 93, 121 S.E.2d 21 (1961).
9. 217 Ga. 557, 123 S.E.2d 765 (1962).

10. Taylor v. Taylor, 217 Ga. 20, 120 S.E.2d 874 (1961).
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for, being neither heirs nor creditors of the deceased, they could not
legally interpose a caveat in the ordinary's court.

Another case" involving specific performance will be discussed
under the topic of reformation.

RESTRICTIONS ON USE OF PROPERTY

In Arlington Cemetery Corporation v. Hoffman, 12 cemetery lot own-
ers sought to enjoin the erection of a calcinator, a type of crematory
for the reduction of human bodies by a special process without smoke,
odor or flame. Applying the same logic appearing in Greenwood v.
MacNeill,13 in which the erection of a mortuary on cemetery property
was enjoined, the court refused to allow appropriation of property
dedicated as a cemetery to other uses. The issuance of an interlocutory
injunction was held proper.

Two reported cases sought relief with respect to zoned property.
In one,14 petitioners sought to enjoin defendant from using and ex-
tending a parking area built to serve apartment buildings in an area
properly zoned for single family dwellings. Reversing the trial court's
refusal to grant a temporary injunction, the Supreme Court held that
property owners residing in that portion of a municipality restricting
use to residential purposes may seek injunctive relief against use of
an existing structure in violation of the zoning ordinance without
showing special damages. The trial judge had apparently required a
showing of special damages and found none.

In the other case,' 5 a county rezoning procedure was reviewed.
Property owners brought suit for injunctive relief against defendants
designed to prohibit construction of apartment type buildings in an
area first zoned for single-family residential uses and later allegedly
illegally rezoned by a county board of commissioners of roads and
revenues for multiple family residential uses. Reviewing the denial
of a temporary injunction, the Supreme Court affirmed on the basis
of fifteen apartment buildings which were completed, the questions
raised by them having become moot. With respect to forty-four other
apartment buildings for which a use permit had been issued, the re-
lief sought was granted. The rezoning was found to be illegal for the
reason that once an area was zoned, applicable zoning law required
a period of twelve months to elapse before consideration could be
given to requests for changes, and no such period had expired before

11. Note 22, infra.
12. 216 Ga. 735, 119 S.E.2d 696 (1961).
13. 212 Ga. 698, 95 S.E.2d 378 (1956) ; 9 MERCER L. REV. 84 (1957).
14. Palmer v. Tomlinson, 217 Ga. 399, 122 S.E.2d 578 (1961).
15. Newman v. Smith, 217 Ga. 465, 123 S.E.2d 305 (1961).
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the rezoning in this case. Further, the court found that petitioners were
confronted with more than mere apprehension concerning the forty-
four proposed apartment buildings, fifteen having already been com-
pleted and a use permit having issued for the others, leaving only the
ministerial act of the issuance of a building permit to be done before
construction could commence.

RESCISSION, CANCELLATION AND REFORIATION OF INSTRUMENTS

Two suits16 for cancellation of deeds fell to the ax of general
demurrers for failure to join the maker of such deeds as defendants.
Invariably, the maker of a deed sought to be cancelled is held to be
an indispensable party.

The rule that before any contract may be rescinded on the ground
of fraud, the petitioner must restore or offer to restore any considera-
tion he received, was applied in Wheeler v. Pioneer Investments,
Inc. 7 Failure to allege restoration here resulted in dismissal on gen-
eral demurrer of a petition to rescind a deed to secure debt.

In a suit' 8 for legal and equitable relief with respect to a profit
sharing plan, petitioner made the unusual request that GA. CODE ANN.

§37-1410 (1933), (Quia Timet) be applied as authority for cancella-
tion of an employment contract with a clause which prohibited the
employee from doing competitive work within specified times and
places. It was contended that the contract was in restraint of trade.
Although the court's principal holding was with reference to the right
of the employee to share in the plan, it was held incidentally that a
court of equity will not decree the cancellation of a written instrument
as a matter of course without statutory authority. The section of the
code sought to be invoked deals only with removal of clouds on title
to property. An employment contract, the court reasoned, was not a
recordable instrument and did not affect title to property.

A case deserving detailed treatment was Lawton v. Byck,' 9 a suit in
five counts for relief with respect to an option to sell realty given by
petitioners to defendants. A portion of one of the tracts described in
the option was not owned by petitioners, but defendants had exercised
the option subject only to a reduction in the purchase price as al-
lowed in GA. CODE ANN. §29-202 (1933). A general demurrer was su-
stained by the trial court. Affirming, the Supreme Court disposed of
the various counts as follows:

16. Oliver v. Oliver, 216 Ga. 757, 119 S.E.2d 348 (1961) ; Gray v. Georgia Develop-
ment Enterprises, Inc., 217 Ga. 564, 123 S.E.2d 753 (1962).

17. 217 Ga. 367, 122 S.E.2d 518 (1961).
18. Collins v. Storer Broadcasting Co., 217 Ga. 41, 120 S.E.2d 764 (1961).
19. 217 Ga. 676, 124 S.E.2d 369 (1962).

[V7ol. 14



Count I alleged that pursuant to a provision in the option petition-
ers were relieved of performance if they could not give merchantable
title provided they returned the option money, and petitioners con-
tended that an offer to return such funds exonerated them. The court
held this position overlooked GA. CODE ANN. §29-202 (1952 Rev.), as
a purchaser willing to take that portion of the title which is good
may do so, with the price reduced proportionately.

Count II alleged a failure to exercise the option. This was defective
because the only reservation in the acceptance was a statement by
defendants that they accepted subject to a reduction in the price for
the defective portion.

Count III alleged that no reduction was necessary because the
language "more or less" had been used in the description. 'GA. CODE
ANN. §29-201 (1951 Rev.), relating to deficiency in quantity, was dis-
tinguished from GA. CODE ANN. §29-202 (1952 Rev.), dealing with de-
fects in title. Outstanding title to part of the land described is a de-
fect in title, not a deficiency in acreage, and since petitioners cannot
comply with conveyance of the lands described, defendant is entitled
to enforce the contract and reduce the consideration.

Count IV sought relief through reformation due to mutual mistake.
It was alleged that defendants did not know that petitioners did not
have title to the defective portion and petitioners did not know de-
fendants had bargained for other lands not actually owned by pe-
titioners. These mistakes were held unilateral, and not being mutual
mistakes, reformation was not available to petitioners.

Count V sought rescission on the ground of fraud. But the allega-
tions of fraud were general, and no showing was made as to why pe-
titioners did not examine the option to determine its contents prior
to signing.

There was considerable activity in the field of reformation. In
Dixie Belle Mills, Inc. v. Specialty Machine Co., 2o interesting ques-
tions relating to accord and satisfaction were involved and one equity
point was raised. There was an exception by the defendant to the
striking from its answer of an amendment seeking reformation of a
written contract to comply with an alleged oral understanding between
the parties as to completion of the entire work. Reviewing the con-
tract, the court found it unambiguous. It proposed installation of
certain equipment in defendant's plant, pursuant to stipulated draw-
ings, for a stated amount of money. To vary the contract by parol
would violate GA. CODE ANN. §38-501 (1954 Rev.) (Parol Evidence
Rule). Further, ordinary diligence by defendant's agent and employee

20. 217 Ga. 104, 120 S.E.2d 771 (1961).
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who signed the contract would have revealed the nature and extent
of the work described therein and equity will not relieve those who act
without reasonable diligence.

A similar result was reached in Jones v. Central Builders Supply
Co. Inc.21 Petitioner 'sought reformation of a security deed and an

injunction against its foreclosure. While a maturity date of 120 days
was provided in the security deed, petitioner tried to establish that
there was a contemporaneous parol agreement to advance funds and
materials to the maker of the security deed with the sums repay-
able upon sale of houses to be erected from such funds and materials.
Affirming the trial court in sustaining a general demurrer to the
petition, the Supreme Court held that in order to justify reformation,
there must be allegations of fraud, accident or mistake, none of which
appeared here. Further, where there is a conflict between a contract
in writing and a contemporaneous oral contract, the terms of the
written instrument prevail and the oral contract is unenforceable.

Two petitions praying for reformation of contracts based on the
so called "Error of Scrivener Rule" were held good when considered
on general demurrer. In Williams v. Hudgens, 22 it was alleged that
a definite oral sales agreement was made, but the person selected by
both seller and buyer to put the agreement in writing omitted some
of the essential features, and this was not discovered until after execu-
cution thereof. Reviewing the facts, it was held that a proper case had
been laid for reformation as equity will relieve where by mistake of
the scrivener and oversight of the parties, the writing does not fully
express the real contract of the parties. Also, while specific perform-
ance is not granted as a matter of absolute right, nor unless strictly
equitable and just, yet in this case, when the contract is reformed, the
terms will be clear, definite and distinct, and one of that character
which a court of equity is authorized to require specifically performed.

In the other case involving scrivener error,23 petitioner conveyed
certain land to one of the defendants who in turn transferred title to
the other defendant. Allegedly, petitioner had a life estate in a part
of the lands conveyed and the parties did not intend to include that
part Of the property in the conveyance. Petitioner remained in pos-
session until a dispossessory proceeding was brought by the defendant
holding the last deed. The alleged mistake was due to an error of the
scrivener of the deed in including the property in question. Since
petitioner remained in possession, the defendants acquired no right
or interest in the land which would be adversely prejudiced by re-

21. 217 Ga. 190, 121 S.E.2d 633 (1961).
22. 217 Ga. 706, 124 S.E.2d 746 (1962).
23. Robinson v. Wright, 217 Ga. 199, 121 S.E.2d 640 (1961).
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formation of the deed. The trial court was, therefore, reversed, in
sustaining a demurrer to the petition.

Possession was a formidable factor also in Harwell v. Hayes,24 where-

in suit was brought to reform a deed, absolute in form, to make it a
loan 'deed. Petitioner alleged that he borrowed money from defendant
and signed what he thought was a loan deed. After he had repaid
the sum borrowed, he demanded the deed, but was notified that he
had signed a warranty deed to a one-half interest in the property. Pe-
titioner had remained in possession since his purchase of the property.
Defendant appealed from a jury verdict in favor of complainant, con-
tending that the petition set forth no cause of action in that it failed
to allege that petitioner could not read and that there was no specific
allegation of fraud in its procurement. Upholding the verdict, the
Supreme Court held that defendant's contentions would be correct
had petitioner not remained in possession. Where possession continues
in the maker of a deed, however, it is sufficient only to allege that
the true intention of the parties was to make a security deed, and
proof of this will sustain the action.

ENJOINING ACTIONS AT LAW

An interesting and novel application of equitable principles resulted
in Consumers Financing Corp. v. Lamb,25 which was an action by the
personal representative of a deceased buyer of an automobile on a
conditional sales contract against the dealer, a finance company, which
purchased the contract, and a sheriff seeking to enjoin foreclosure
of the sales contract and to procure damages for breach of an agree-
ment to procure credit life insurance. It was alleged that the dealer sold
the automobile, utilizing the finance company's contract forms for
financing and making numerous finance charges, including a premium
for credit life insurance, and immediately assigned the contract to the
finance company. The insurance premium was collected by the dealer
and passed on to the finance company, but no such insurance cover-
age was obtained, nor was the premium refunded before the buyer's
death. It was further alleged that the dealer had a continuing in-
terest in the contract. Sustaining the trial court in overruling demur-
rers to the petition, the court affirmed the enjoining of the foreclosure
action. The dealer and the finance company were under a duty to
procure the life insurance and petitioner could not obtain complete
relief without joining all parties in one action. Obviously, the dealer

24. 216 Ga. 711, 119 S.E.2d 351 (1961).
25. 217 Ga. 359, 122 S.E.2d 101 (1961).
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could not be made a party to an affidavit of illegality filed in the
foreclosure action.

In Travelers Indemnity Co. v. Pruitt,2 6 a surety on a statutory live-
stock dealers bond brought suit in Ware superior court for inter-
pleader and injunctive relief against suits pending in the city court
of Waycross. The principal on the bond had defaulted and there
were claims besides those pending in the city court actions, greatly
in excess of the amount of the bond. The surety alleged its disinterest
as to the claims being made, its non-collusion, its inability to prorate
the amount of the bond among the claimants with safety, and lack
of jurisdiction of the city court to grant injunctive relief that respect
to the suits pending in excess of the liability on the bond. The surety
offered to deposit the amount of the bond into the registry of the
court and sought interpleader in order that all claimants might be
brought into court for a determination of the proper parties to re-
ceive payment. The court held that the facts alleged having been
proven at an interlocutory hearing, the trial judge erred in denying
a temporary injunction as requested.

In a companion case 27 the Georgia Commissioner of Agriculture,
acting as trustee pursuant to statute, sought to recover on the same
livestock dealers' bond for the benefit of all persons damaged, and
to enjoin the same city court actions. Although the bond provided
that actions could be brought by any party damaged by failure of the
principal to pay for livestock purchased by it, the statute necessitating
the bond required all such actions to be brought by the Commis-
sioner as trustee. Applying a rule widely recognized, the Supreme
Court held that in the case of statutory bonds, the statute itself must
be read into the bond. Therefore, whatever is included in the bond,
and is not included by the law, must be read out of it, and whatever
is not expressed and ought to have been incorporated, must be read
as if inserted into it. Since all actions on the bond must be brought
by the Commissioner, all other actions on the bond must be enjoined.
Since there were more claims on this particular bond than the amount
provided therein, it seems clear that the Commissioner would also have
been entitled to enjoin the actions in city court on the same basis as
outlined in the Travelers case had there not been an alternative basis
for the injunction.

Another case28 did not involve an injunction against an action at
law, but its adjudication required application of the same logic and

26. 217 Ga. 402, 122 S.E.2d 921 (1961).
27. Campbell v. Benton, 217 Ga. 368, 122 S.E.2d 223 (1961).
28. Gay v. Crockett, 217 Ga. 288, 122 S.E.2d 241 (1961).

[Vol. 14



principles. In response to a rule against him issued by a judge of
city court for allegedly mishandling costs, fines and forfeitures in
such court, the defendant sheriff filed a plea in abatement setting
up that a suit in equity was pending in superior court in which all
interested parties were participating and that all questions of law
and fact raised by the rule were also involved in the equitable pro-
ceeding. The trial judge was reversed in ruling against the plea in
abatement on the basis that equity seeks always to do complete jus-
tice. All parties interested being involved in the equitable action, full
relief may be granted in reference to the subject matter of the suit
and equity having acquired jurisdiction, will retain it to the exclu-
sion of all other courts and for all other purposes.

ENJOINING SPECIAL PROCEEDINGS

Some of the rules under which equity will or will not permit inter-
ference with the regular administration of estates were called into play
in two cases. In Fuller v. Fuller,29 petitioners asserted an alleged
oral contract by defendant's testator that he would devise and bequeath
to certain of petitioners all property owned by him at his death. Pe-
titioners alleged full performance on their part of the contract. The de-
fendant executrix was the widow of the testator, his will having been
probated in solemn form. The will relieved the testatrix from bond,
inventory, appraisals or returns and gave power of private sale at her
sole discretion. Petitioners alleged that they were without adequate
remedy at law since the measure of their damages for breach of con-
tract could not be ascertained unless defendant provided an inventory,
appraisal and returns; that unless these were provided, petitioners
would suffer irreparable damages and would have to file a multiplicity
of suits. Injunctions were sought to enjoin the testatrix from serving
unless she provided bond, inventory, appraisals and returns to the
court of ordinary, to prevent sales without orders of court and to
prevent defendant from distributing property to herself as sole lega-
tee. There was an alternative prayer for damages. The Supreme Court,
reversing the trial court which had overruled general demurrers, held
that no case had been alleged for taking the controversy out of the
rule that equity will not interfere with the regular administration of
estates except upon application of the representative for construction
and direction, or for marshalling of the assets, or upon application
of any interested person where there is danger of loss or other in-
jury to his interests. Absence of allegations of insolvency, fraud, waste

29. 217 Ga. 691, 124 S.E.2d 741 (1962).
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or mismanagement on the part of the defendant was particularly
stressed. The allegations 'that unless inventories and returns were
required and sales forbidden there would be loss were mere apprehen-
sons of injury, insufficient as the basis of an injunction. Further, as
a creditor, bond could be required at law in the court of ordinary
upon proper proof of mismanagement. Even inventories and returns
could be required by the ordinary if injury is shown. Finally, the
court stated that petitioners should simply resort to the interrogatory
and deposition procedure to ascertain the value of the net estate.
Thus, all the requested relief was denied because of the adequacy
of the remedy at law. As a parting shot, the court held the alternative
prayer for damages subject to demurrer because the petition revealed
that suit was brought within twelve months of qualification of the
testatrix.

The complainant in the other case30 in this area managed to stay
in court against demurrer. A petition was brought to prevent ad-
ministration of an estate under a void will. Among other things, pe-
titioners alleged that one of the defendants had been issued letters
testamentary under a void will which did not require him to give
bond or to make an accounting for his acts; that such defendant was
insolvent; that the testatrix had made a later will voiding the pur-
ported will under which the defendant was acting; that such later
will had been offered for probate in common and solemn form; and
that there was danger of irreparable harm and loss to the heirs who
were minors. Several supporting authorities were cited, but no elabora-
tion was given by the court in overruling the general demurrer to the
petition.

In J & M Transportation Co. v. Georgia Public Service Commis-
sion,31 it was held that the discretion of the commission in issuing a
certificate of public convenience and necessity will not be disturbed
by injunction where the evidence authorized such issuance.

INJUNCTION AGAINST TORTS

Decisions in this field, as usual, were quite numerous. Brief treat-
ment will be accorded all cases except those of general interest.

Injunctions were granted to prevent interference with rights under
a mineral lease, 32 to prohibit unlawful picketing of a state instru-
mentality not subject to the jurisdiction of the National Labor Rela-

30. Wilkerson v. First National Bank & Trust Company in Macon, 217 Ga. 540,
123 S.E.2d 722 (1962).

31. 217 Ga. 296, 122 S.E.2d 227 (1961).
32. Aggregate Supply Co. v. Sewell, 217 Ga. 407, 122 S.E.2d 580 (1961).
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tions Board,33 and to prevent unauthorized use of an exclusive ease-
ment granted by the federal government 3 4

Adhering to a former ruling in the same case,35 the Supreme Court
affirmed386 dismissal on demurrer of an amended petition seeking to
enjoin a dispossessory proceeding since the same point asserted in
equity could be set up as a defense by counteraffidavit to the eviction.

Relief was also denied in another case37 in which a remainderman
sought to enjoin a life tenant from cutting merchantable timber, it
appearing that the remainderman had taken her interest with knowl-
edge of and subject to the timber sale.

In City of Atlanta v. Lopert Pictures Corp.,38 a declaratory judg-
ment and an injunction were sought to prohibit enforcement of a
holding by a city board of censors denying a permit to show a certain
motion picture in the city. The censor board was created by the mayor
and aldermen of Atlanta pursuant to city charter provisions. The de-
cisions of the board were reviewable by certiorari. The Supreme
Court held that a general demurrer to the petition should have been
sustained, because an action for declaratory judgment may not be sub-
stituted for certiorari, and complainant having elected to procure a
decision from the board of censors may not later seek the aid of equity.

In Shobkov v. Pennington,9 a petition to enjoin interference with
use of realty fell to a general demurrer. Petitioner alleged that de-
fendant did "stop, prevent and hinder" petitioner and ordered pe-
titioner not to cultivate or go upon the lands. The court found no
act of trespass alleged, nor any showing of the manner in which pe-
titioner was stopped from cultivating the land. Allegations of irrepar-
able damages and avoidance of a multiplicity of actions were con-
clusions of the pleader without facts shown to support them.

One action 40 for an injunction by a chemical corporation against
former employees and a competitor to prevent illegal use of trade sec-
rets and other confidential information obtained by the employees
while in petitioner's employment was dismissed on special demurrer
as being multifarious because sufficient facts to show a conspiracy
among defendants were not alleged.

33. International Longshoremen's Association AFL-CIO v. Georgia Ports Authority,
217 Ga. 712, 124 S.E.2d 733 (1962).

34. Sams v. Young, 217 Ga. 685, 124 S.E.2d 386 (1962) .
35. Pinkard v. Mendel, 216 Ga. 487, 117 S.E.2d 336 (1960).
36. Mendel v. Pinkard, 217 Ga. 562, 123 S.E.2d 770 (1962).
37. Klias v. Conley, 216 Ga. 832, 120 S.E.2d 306 (1961).
38. 217 Ga. 432, 122 S.E.2d 916 (1961).
39. 217 Ga. 315, 122 S.E.2d 87 (1961).
40. Oxford Chemical Corp. v. Detrex Chemical Industries, Inc., 217 Ga. 126, 121

S.E.2d 130 (1961).
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In City of Albany v. James S. Rivers, Inc., 41 petitioner brought suit

against defendant city to enjoin it from claiming ownership of and
allowing other persons to tap onto a sewer which petitioner main-
tained was constructed prior to annexation of the land where such
sewer was located into defendant city and which petitioner claimed
was his private property. The trial court was affirmed in holding
the petition good against a demurrer. But, the trial court was also
affirmed in denying an interlocutory injunction against the city since
the evidence showed that easements for the sewer were obtained in
the name of the city which maintained and enlarged it from 8-inch
pipe to 10-inch pipe, this evidence putting into sharp conflict the
question of ownership of the sewer.

In an action 42 brought to enjoin trespass and waste to real estate,
one issue was a disputed boundary line. A verdict for defendants was
reversed because of failure of the trial judge to charge a timely writ-
ten request taken from 'GA. CODE ANN. §38-313 (1954 Rev.), relating
to traditionary evidence as to ancient boundaries and landmarks, such
charge being adjusted to the issues in the case.

An action a3 to enjoin collection of taxes and to have declared in-
valid certain reassessments of property returned for ad valorem taxes
by petitioner was dismissed on demurrer for failure of petitioners to
pay or offer to pay the amount of taxes admittedly due. Cases where
the entire tax sought to be imposed is illegal were distinguished by
the court. By filing a return, petitioner admitted a tax liability, and
he should have done equity by paying that amount.

In City of Atlanta v. Hilltop Apartments, Inc., 44 an act of the
General Assembly45 depriving a municipality of power to tax for sup-
port of segregated schools was held not to apply to taxes levied prior
to the effective date of the act. A general demurrer was sustained to
a petition seeking to enjoin defendant city from collecting such taxes.

In a related case, 46 citizens and taxpayers sued to enjoin members
of the Georgia Board of Education, the State Superintendent of
Schools, the State Treasurer and others from violating certain state
constitutional provisions providing for segregated schools. Although
the defendants were named in their individual, rather than official,
capacities, it was held that the suit was in reality one against the
state, and it could not be maintained without consent of the state.

41. 217 Ga. 674, 124 S.E.2d 388 (1962).
42. Durand v. Reeves, 217 Ga. 492, 123 S.E.2d 552 (1962).
43. Trust Investment and Development Co. v. City of Marietta, 216 Ga. 788, 119

S.E.2d 568 (1961).
44. 216 Ga. 782, 119 S.E.2d 576 (1961).
45. Ga. Laws 1959, p. 157.
46. Peters v. Boggs, 217 Ga. 471, 123 S.E.2d 258 (1961).
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City Council of Augusta v. Young 47 was a suit by a retired city fire-
man to enjoin defendant city from deducting from his retirement
pensions sums awarded to him against the city for workmen's compen-
sation benefits. In spite of a stipulation by both contestants that no
remedy at law existed and that a multiplicity of suits would not be
avoided unless equity intervened, the Supreme Court held that any in-
junction issued would be mandatory in nature and suggested that man-
damus would be the proper remedy to determine the issue.

An injunction was refused for the same reason in Avis, Inc. v.
Graham,48 in which suit was brought to enjoin cancellation of an ex-
clusive license agreement and for damages. An interlocutory injunc-
tion was issued by the trial court. Reviewing the evidence, the Su-
preme Court found that prior to filing of the suit the defendant had
already cancelled the contract and all substantial acts sought to be
restrained had been done. Under these circumstances, the court applied
the rule that equity will not compel a party to do an affirmative act.
It may only restrain until performance is effectuated. The injunction
sought being mandatory in nature, petitioner was relegated to his ac-
tion at law for breach of contract. The court distinguished cases where
a party is restrained from certain acts although in yielding obedience
he may be compelled to perform some act.

After deciding that within certain limitations, under applicable
statutory authority, a rural electric membership corporation could
continue to service customers in areas annexed into a municipality,
the Supreme Court held 49 that it was proper to enjoin a private power
company from duplicating and paralleling the distribution lines of
the corporation and crossing its right of way.

An interesting application of equitable principles resulted in Con-
tinental Swimming Pools, Inc. v. Roll.50 The owner of property where-
on a swimming pool had been constructed brought suit against the
builder seeking, among other things, to enjoin transfer of a note given
by the owner to the builder as part of the cost of construction. It was
alleged that the pool was not built to specifications prescribed in the
building contract and was worthless. It was further alleged that liens
had been filed against the owner by materialmen in connection with
construction of the pool and that the contractor was insolvent. Af-
firming the trial judge in granting an interlocutory injunction, the

47. 217 Ga. 490, 123 S.E.2d 556 (1962).
48. 217 Ga. 330, 122 S.E.2d 245 (1961).
49. Georgia Power Co. v. Altamaha Electric Membership Corp., 217 Ga. 376, 122

S.E.2d 250 (1961).
50. 217 Ga. 6, 120 S.E.2d 756 (1961).

1962] E QUITY



MERCER LAW REVIEW

Supreme Court found the evidence supported by allegations of the
petition, including that of insolvency.

In another interesting case,51 an unincorporated association repre-
senting numerous members of a community brought suit for injunc-
tive and other relief with respect to property deeded in 1894 to named
trustees in consideration of "school purposes and such other purposes
as are laudable." Successor trustees were to be selected by the school
patrons. A school was built on the site but discontinued in 1952 at
which time no successor trustees had been named as provided in the
deed. However, complainant farm bureau had jointly occupied the
property from 1943 until 1952 with the school and since 1952 it had
occupied the school for community purposes. It was further alleged
that the members of the community wished to continue the activities
of the farm bureau which were of an educational character and also
wished to establish a kindergarten on the property. Defendants were
charged as trespassers, having excluded petitioners from possession
and placed a tenant in the building on the property. Petitioner sought
to enjoin defendant from his repeated trespasses and to have the court
exercise its equitable power to appoint successor trustees. Overruling
the trial court which had sustained a general demurrer to the petition,
the Supreme Court held that a continuing trespass of the nature al-
leged should be enjoined. The court interpreted the 1894 deed as cre-
ating a charitable trust, which a court of equity has full jurisdiction
to effectuate according to the charitable use intended. Relying on
GA. CODE ANN. §§108-204 and 108-302 (1959 Rev.), the court held
that the trust would not fail for want of a trustee and that the trial
court should exercise its equitable power to appoint trustees for the
property and decree title in them as such, the plan of appointment of
the settlor having failed.

One case52 reiterated the rule that where the evidence is in con-
flict on material factual issues, the discretion of the trial judge in
granting or denying an interlocutory injunction will not be controlled.

ENFORCEMENT OF EQUITABLE DECREES

In Holcomb v. Johnston,53 the defendant had been permanently en-
joined from the practice of dentistry without a license. Subsequently,
he was adjudged in criminal contempt for three separate acts and was
ordered to pay a fine of $200.00 and serve twenty days in jail for each
separate act, the jail sentences to run consecutively. Defendant sought

51. Bethel Farm Bureau v. Anderson, 217 Ga. 529, 123 S.E.2d 754 (1962).
52. Rooks v. Meyer, 217 Ga. 727, 124 S.E.2d 634 (1962).
53. 216 Ga. 765, 119 S.E.2d 355 (1961).
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a modification of the contempt judgment on the basis of poor health
and a desire to move out of Georgia. The request came on to be heard
by a successor trial judge who dismissed the modification request on
motion. Affirming, the Supreme Court held that a criminal or puni-
tive contempt judgment which has become final may not be modified.
Discretionary power to release a person from prison applies only to
those contempt judgments where the imprisonment inflicted is for
an indefinite period of time, or until the person so imprisoned purges
himself of the contempt. Such cases are predicated on the proposition
that it is unjust to imprison indefinitely one who is unable to do the
act which the court has ordered him to perform.

EQUrrABLE ACCOUNTING

In Sternbergh v. McClure,54 a partner brought suit for an account-
ing and settlement and a decree of title to a half interest in real
estate bought by defendant partner in his own name. Petitioner alleged
that he was to select real estate for development or resale and share
equally in the profits. The defendant was a non-resident and was
served only by publication. Overruling the trial court, the Supreme
Court held the suit to be an action in personam and a plea to the
jurisdiction and demurrers attacking jurisdiction should have been
sustained. Following precedents from Georgia and other jurisdictions,
the court stated that venue of an action for partnership settlements
is determined by residence of the partners, and not by location of the
firm assets, even when such assets include real estate.

MISCELLANEOUS

Bridges v. Bridges55 was an action by a husband with respect to
a contract with his former wife providing for an alimony settlement.
The contract had been made during the pendency of a suit for divorce
and alimony by the wife and it was made a part of the final judg-
ment and decree. The agreement provided that the husband would
pay a fixed sum monthly until the wife died, remarried or became
self-supporting. The contract defined self-supporting to mean that
the wife was capable of earning $100.00 per month or more. The hus-
band sought to have the agreement declared null and void and his
obligations under the contract terminated. He alleged that the former
wife did not intend to comply with the contract in that she planned
never to go to work when she signed it. Thus, reasoned the husband,

54. 217 Ga. 278, 122 S.E.2d 217 (1961).
55. 216 Ga. 808, 120 S.E.2d 180 (1961).

1962] EQUITY



MERCER LAW REVIEW

she had deliberately perpetrated a fraud upon the court and the pe-
titioner. In sustaining dismissal of the petition on demurrer, the
Supreme Court recognized the rule that a judgment of a court may be
set aside by the court rendering it for fraud, but in this case the
suit for divorce was brought by the wife and the consideration of the
contract running to the husband was settlement of the alimony claim.
The allegations asserting fraud amount to no more than a construction
of the contract not to require that the wife become self-supporting,
and her construction does not show inceptive fraud.

Several cases5 6 during the survey year illustrate the difficulty of
determining whether a case is in equity and should be appealed to the
Supreme Court or whether it is an action at law with appellate juris-
diction vested in the Court of Appeals. It will be seen from a study
of these cases that for an action to fall in the equity category, there
must be appropriate pleadings and prayers seeking equitable relief.
A general prayer for equitable relief is insufficient. The fact that some
equitable issue is raised is insufficient without an accompanying
specific prayer for equitable relief. It may be noted also that a suit
for a declaratory judgment is governed by the same rules in this
respect as other cases.

56. McMahon v. Folds, 216 Ga. 709, 119 S.E.2d 353 (1961); Wright v. Legg, 103
Ga. App. 474, 119 S.E.2d 592 (1961); Dixie Belle Mills, Inc., v. Specialty
Machine Co., 103 Ga. App. 478, 120 S.E.2d 54 (1961) ; United States Casualty
Go., v. Peachtree Roxboro Corp., 103 Ga. App. 532, 120 S.E.2d 161 (1961).
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