
CASE NOTES

TORTS-ASSUMPTION OF RISKS-GOLF COURSES

Plaintiff and defendant, members of different foursomes, were play-
ing in parallel fairways approximately 200 yds. from each other. The
defendant's tee shot resulted in a 45-degree hook which struck the
plaintiff on first bounce rendering permanent injury to his eye. Plain-
tiff brought this action alleging negligence on the part of the de-
fendant for failing to warn him after observing the defectively driven
ball proceeding in his direction. The trial court overruled defendant's
demurrer and he brought error to the Court of Appeals which re-
versed.1 On certiorari to the Supreme Court, held: reversed with one
judge dissenting. Plaintiff's complaint set forth a cause of action not-
withstanding the assumption of risk rule. 2

The doctrine of assumption of risk in its primary sense refers to a
relationship of free association between members of society.3 Judicially
the result of such a relationship is that the members are under no
duty to protect each other. 4 An elementary proposition of law is that
"there can be no negligence unless there is a duty which has been
violated." 5 Consequently one whose conduct places him within the
pale governed by the maxim volenti non fit injuria, cannot recover
upon allegations only of a defendant's negligence.6 One of the situa-
tions to which this doctrine is peculiarly applicable is in connection
with sports, to the effect that participants thereof assume all the ob-
vious risks.7 It is manifest to anyone even vaguely familiar with golf,
and especially a player, that many times the ball will digress from
the intended line of play and that his safety will be jeopardized there-
by. Thus one who embarks upon a round of golf is taken to have
assumed all risks ordinarily incident to the game.S

There is however, a well recognized qualification to this general
rule of law. The lack of admonitory duty on the defendant's part

1. Shaw v. Thomas, 105 Ga. App. 12, 123 S.E.2d 327 (1961).
2. Thomas v. Shaw, 217 Ga. 688, 124 S.E.2d 396 (1962).
3. James, Assumption of Risk, 61 YALE L. J. 142 (1952).
4. PROSSER, LAW OF TORTS 303 (2d ed. 1955); See Robert %. King, 102 Ga. App.

518, 116 S.E.2d 885 (1960).
5. COOLY, TORTS 364 (4th ed. 1932).
6. Westborough Country Club v. Palmer, 204 F.2d 143 (8th cir. 1953).
7. PROSSER, LAW OF TORTS 307-8 (2d ed. 1955).
8. Benjamin v. Nernberg, 102 Pa. Super. Ct. 471, 157 At. 10 (1931).
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exists only to those who are not reasonably in a state of danger.9 Even
members of the same playing faction are bound to give warning to
those of that group who are in apparent danger.1° This "apparent
danger" exception to the application of assumption of risk was rec-
ognized in Georgia in the 1958 case of Rose v. Morris." There the
court, though refusing plaintiff recovery on the ground that he had
assumed the risk of being hit by a stray ball, said, "a golf player must
give adequate notice to those who are in apparent danger of getting
hit."'12 The cases which establish this exception also set forth the
factual situation to which it should be applied. They clearly indicate
that the plaintiff must be in a reasonably dangerous position and with-
in the probable range of the defendant's shot.' 3 The Rose case inti-
mated by way of dictum that the plaintiff may have had a cause of ac-
tion if he had alleged defendant's negligence in failing to give him
warning after striking the ball and observing its defective flight. An
extention of the "apparent danger zone" to encompass such a situation
would, however, have been contra to the generally accepted judicial
view on this point. The lack of good logic in such a holding was well
put in Boyton v. Ryan 14 where the court observed that in most cases
the end result of the defendant's cry of fore was that "the target turned
a more vital organ toward the ball."

As authority for its decision the Supreme Court relied upon a
C.J.S. section 15 and the dictum of Judge Gardner in the Rose case.
The C.J.S. section is based upon four cases 16 which viewed the "ap-
parent danger" exception as applicable to factual situations which are
at variance with that of the principal case. Squared with the holding

9. Oakes v. Chapman, 158 C.A.2 78, 322 P.2d 241 (1958); See Walsh v. Machlin,
128 Conn. 412, 23 A.2d 156 (1941); Houston v. Escott, 85 F. Supp. 59 (D. Del.
1949).

10. Alexander v. Wren, 158 Va. 486, 164 S.E. 715 (1932).
11. 97 Ga. App. 764, 104 S.E.2d 485 (1958).
12. Id. at 768, 104 S.E.2d at 488 (1958).
13. (a) Stober v. Embry, 243 Ky. 117, 47 SAV.2d 921 (1932). The facts here are

similar to those in the principal case. The plaintiff was to the left of the
fairway and not reasonably within danger. The court held for the de-
fendant but recognized the "within danger rule" by way of dictum.

(b) Povanda v. Powers, 272 N.Y.S. 619, 152 Misc. 75 (1934). Plaintiff was 35
yds. ahead and 6 ft. to the left of tee. Court held he was in line of
danger and allowed recovery.

(c) Everett v. Goodwin, 201 N.C. 734, 161 S.E. 316 (1931). Here plaintiff
was on edge of fairway and defendant knew of his presence. Recovery
allowed.

(d) Alexander v. Wren, 158 Va. 486, 164 S.E. 715 (1932). The plaintiff was
looking for his ball and was in line of the drive. Recovery allowed.

14. 257 F.2d 70 (3rd cir. 1958).
15. 65 C.J.S., Negligence 89 (1955).
16. Note 13, supra.
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of the Rose case,17 Shaw v. Thomas is in direct factual conflict, the
facts of the Rose case being even less in favor of the defendant than
those in the Shaw case. It seems then, that while recognizing an estab-
lished principle of law, the Supreme Court has applied it to a novel
set of facts. The result of this application is that the apparent danger
zone, which affords a basis for excluding the assumption of risk rule,
has been extended to cover those situations where the defendant fails
to admonish the unknowing plaintiff of his defective shot. The plain-
tiff's geographical position seems to be of little consequence so long
as he is within the actual range of the defendant's drive. By all means
a golfer should not be allowed to disregard the safety of the other
players and hide behind the assumption of risk defense, but, at the
same time he should not be subjected to an onerous burden which
approaches the realm of insurance. A rule which forces one to defend
himself in an action at law, where by established legal principles
negligence appears to be theoretically impossible,' 8 is too harsh and
should not be followed.

MANLEY F. BROWN

AGENCY-FAMILY PURPOSE DOCTRINE

In an action for injuries sustained by a guest passenger in an auto-
mobile driven by defendant son and owned by defendant's father,
it was held that a father who allowed his adult son to borrow his auto-
mobile because of defective condition of the son's automobile, but
who had permitted the son to drive the automobile only half dozen
times on special occasions, was not liable, under the "family purpose
doctrine", for injuries sustained by the guest passenger when the auto-
mobile, driven by the son, overturned. On appeal, held, affirmed.'
The father being the sole owner of the car and the son being over 21
and self-supporting, there was no evidence from which the jury could
find that the son was a member of the father's family within the
meaning of the family purpose doctrine. The mere loan of the car

17. Note 11, supra.
18. "It is also said on occasion ... that the plaintiff never assumes the risk of

the defendant's negligence. Such a statement is a confusion in terms. If the
plaintiff consents to the risk, there is no duty to him, and hence no negli-
gence." PROssER, LAW OF TORTS 309 (2d ed. 1955).

1. Marques v. Ross, 105 Ga. 133, 123 S.E.2d 412 (1961).

1962]



MERCER LAW REVIEW

by the father to the son to go on a mission solely for benefit of the
son made the son a mere bailee and the father would not be liable.

"The principle of vicarious liability has been applied by some
courts to the owner of an auto who permits a member of his house-
hold to drive it for a 'family purpose'." 2 The words "family purpose"
mean that the one operating the car is using it for a purpose of his
own, apart from any benefit or purpose of the family in a strict sense.3

Under this "family purpose doctrine" where one furnishes an auto
to the members of his family for their pleasure and convenience he is
liable for any injuries resulting from the negligent operation thereof
on the theory that furnishing the car for such purpose is the business
of the owner so as to make the one operating it the servant of the
owner in the course of his business.4 The injustice of allowing one
who has purchased an auto for the use of his family to escape liability
for damages resulting from its negligent operation led many courts in
the early development of auto law to stretch the principles of agency
and of master and servant to include the family purpose doctrine.5

The element of fiction present in such agency relationship is based on
the social necessity to place liability on the one most easily held respon-
sible.6 For one to recover under the doctrine it is necessary to show
(1) that the auto was owned or controlled by defendant, (2) that he
made it available for family use, (3) that the person using the
auto was of his- immediate household and who he was under a
legal or moral duty to support, and (4) that the auto was being used
pursuant to a family purpose.7 The fact that the driver is an adult
son generally does not prevent the agency relationship if the car was
driven at the time with permission of the owner.8 The test is not
whether the child is an adult or minor.9 Whether the owner of an
auto is liable for damages caused by it resulting from the negligence
of the person operating it depends upon whether the person operating
it was the servant of the owner and engaged upon the business of the
owner at the time the negligence occurred. 10 In one of the leading
cases on this subject it was held that where a father keeps an auto to

2. PROSSER, LAw OF TORTS 368 (2d ed. 1955).
3. Stowe v. Morris, 147 Ky. 386, 144 S.W. 52 (1912).
4. Durden v. Maddox, 73 Ga. App. 491, 37 S.E.2d 219 (1946).
5. Am. JUR., Automobiles §591 (1956).
6. Turner v. Hall's Adm'x., 252 S.W.2d 30 (1952).
7. Taylor v. Rawls, 274 S.W.2d 50 (1954).
8. PROSSER, LAW OF TORTS 368 (2d ed. 1955).
9. Watson v. Burley, 105 W. Va. 416, 143 S.E. 95 (1928); Harmon v. Haas, 61

N.D. 772, 241 N.W. 70 (1932).
10. Kayser v. Van Nest, 125 Minn. 277, 146 N.W. 1091 (1914); Griffen v. Rus-

sell, 144 Ga. 275, 87 S.E. 10 (1915).
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be used for the comfort and pleasure of the family and where he per-
mits a non-dependent, self-supporting adult son to drive the auto, the
father can be held liable for a personal injury to a third person proxi-
mately caused by the negligent operation of the auto by such son,
where at the time of the injury the son was driving the vehicle for
his own pleasure with permission of the father."'

A father is under no legal obligation to furnish an auto for the
pleasure of his child, adult or minor, and if he does so, it is a volun-
tary act on his part for which he should be liable.12 A similar view was
taken in King v. Smythe, 13 which stated that when a father purchases
an auto for the pleasure or entertainment of his family and gives his
adult son permission to use it for pleasure, it clearly appears that the
son is in furtherance of his father's purpose while driving such car.
In the Smythe case the view was taken that although an auto is not
so dangerous an instrumentality as to impose strict liability upon the
owner, the fact cannot be ignored that an auto being of excessive
weight and running at a rapid rate of speed is dangerous to life and
limb and, therefore, "if an instrumentality of this kind is placed in
the hands of his family by a father, for the family's pleasure, comfort,
and entertainment, the dictates of natural justice should require that
the owner should be responsible for its negligent operation, because
only by doing so can substantial justice be attained.'' 4 The owner-
ship of an auto establishes prima facie that it was in possession of the
owner at the time of the accident, and that the driver was acting for
the owner, and the burden is on the owner to overcome this pre-
sumption by competent evidence. 1

5 In holding the owner liable in
such cases, the courts do not invade the province of the legislature,
but rather apply an established principle of the common law to new
conditions. 16

In view of the authorities mentioned it appears that the applicabili-
ty of the "family purpose doctrine" does not or should not depend
upon whether the operator of the autonobile is an adult or minor.
Such doctrine is invoked by the courts as a matter of policy in an ef-
fort to hold the owner of an automobile liable for the negligent op-
eration of the auto by those to whom he entrusts it. It would seem that
the court in this case would have been justified in holding the owner

II. Hubert v. Harpe, 181 Ga. 168,182 S.E. 167 (1935).
12. Ibid.
13. King N. Smythe, 140 Tenn. 217, 204 S.W. 296 (1918).
14. Id. at . 204 SW,. at 298.
15. Birch v. Abercrombie, 74 Wash. 486. 133 P. 1020 (1913).
16. Htbert v. Harpe, 181 Ga. 168, 182 S.E. 167 (1935).
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liable under the "family purpose doctrine" notwithstanding the fact
that the father kept the car primarily for his own use. Being the own-
er he is in a better position to know the condition of the car and to
have the final word as to its use. If owners of autos are made to under-
stand that they will be held liable for injury to persons and property
occasioned by the negligent operation of those to whom they en-
trust it, they will exercise a greater degree of care in selecting those
who are permitted to go upon public streets with such instrumentali-
ties. There appears to be sound reason in applying the common law
principle of master and servant in such cases as this.

CLARA ANNE WHITESIDES


