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INTRODUCTION

In two recent decisions, the California Supreme Court abrogated the
common law rule prohibiting tort actions between spouses. In Self v.
Self,' the court, in a unanimous decision, allowed a wife to sue her
husband for assault and battery. In Klein v. Klein,2 the court, with
two justices dissenting, extended the ruling to permit a wife to sue her
husband in tort for a negligent wrong. This paper is designed to give
a short history of the holdings of the courts in this area as well as the
arguments for and against the allowance of tort actions between
spouses during coverture.

HISTORY OF INTERSPOUSAL IMMUNITY

AT COMMON LAW

At common law a tort committed by one spouse against the other
does not give rise to a cause of action in favor of the injured spouse.3

The original reason for prohibiting such actions was the common law
concept of unity in the marriage relation. At common law the hus-
band and the wife were one person, and the husband was that one
person.4 Consequently, a wife, having no legal identity, could neither
sue nor be sued in her own name,5 and the husband was liable for
the wife's torts.6

UNDER MARRIED WOMEN'S PROPERTY ACTS

The first inroad on the common law rule seems to have been made
by the adoption of Married Women's Property Acts, beginning in the

*First year student at Walter F. George School of Law, Mercer University.

1. 26 Cal. Rptr. 97 (1962).
2. 26 Cal. Rptr. 102 (1962).
3. Thompson v. Thompson, 218 U.S. 611, 31 S.Ct. 111, 54 LEd. 1180 (1910);

Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917) ; Peters v. Peters, 156 Cal.
32, 103 P. 219 (1909); Rains v. Rains, 97 Colo. 19, 46 P.2d 740 (1935); Callow
v. Thomas, 322 Mass. 550, 78 N.E.2d 637 (1948); Gray v. Gray, 87 N.H. 82,
174 Atl. 508 (1934); Coster v. Coster, 289 N.Y. 438, 46 N.E.2d 509 (1943),
reh. denied, 290 N.Y. 662, 49 N.E.2d 621. Also see 41 C.J.S., Husband and Wife
§396 (1944).

4. EHRLICH, BLACKSTONE 83 (1959). Also see Philips v. Barnet, [1876] 1 Q. B.
436; Roberts v. Roberts, 185 N.C. 566, 118 S.E. 9 (1923).

5. Laughlin v. Eaton 54 Me. 156 (1866); Stockton v. Farley, 10 W. Va. 171
(1877).

6. Sargeant v. Fedor, 130 At. 207 (N.J.Sup.Ct. 1925).
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19th century. The acts have been uniformly construed to abrogate
the common law rule to the extent of permitting spouses to maintain
tort actions against each other for injuries to property because the acts
destroyed the legal unity of husband and wife in respect to property.7

In general, such acts gave the married woman separate ownership and
control of her property, the capacity to sue and be sued as if un-
married, and made her liable for her own torts.8

The real legal controversy concerning these acts began whenever the

question arose as to whether spouses could maintain tort actions
against each other for personal injuries inflicted by one spouse on the
other. A majority of jurisdictions in the United States have inter-
preted these acts as not allowing such actions.9 The reasons for such
interpretations, oddly enough, do not seem to be based primarily on
the reason originally given for the common law disability, the unity
of the spouses. Rather, after the adoption of the Married Women's
Property Acts, most courts, while either expressly or tacitly recognizing
the destruction of the unity concept by these acts, formulated a host
of new arguments for refusing to allow actions for personal injuries.
The most important of these are as follows:

I. Such actions would disturb domestic tranquility. 10

2. Spouses have adequate remedies in the criminal and the
divorce courts."

3. Since the Married Women's Property Acts are in deroga-
tion of the common law, they should be strictly con-
strued.

12

4. There would be too much danger of collusion between
spouses to defraud insurance companies.' 3

5. The change, in the light of early authority, is too radical
to be done by the courts. It should be done by the legis-
latures if at all.' 4

A substantial minority of jurisdictions, however, have interpreted
these acts as permitting such actions.' 5 Although part of the reason

7. PROSSER, TORTS 672 (2d Ed. 1955).
8. See, CONN. GEN. STAT. §§46-49 (1958 Rev.); IND. ANN. STAT. §8751 (1929 Rev.).
9. Annot., 43 A.L.R.2d 632 (1955).

10. Kennedy v. Comp., 14 N.J. 390, 102 A.2d 595 (1954) ; also see PROSSER, TORTS 674
(2d. Ed. 1955).

11. Abbott v. Abbott, 67 Me. 304 (1877).
12. Thompson v. Thompson, 218 U.S. 611, 31 S.Ct. 111, 54 L.Ed. 1180 (1910).
13. Harvey v. Harvey, 239 Mich. 142, 214 N.W. 305 (1927); Newton v. Weber, 119

Misc. 240, 196 N.Y.S. 113 (1922).
14. Wright v. Wright, 85 Ga. App. 721, 70 S.E.2d 152 (1952).
15. Bennett v. Bennett, 224 Ala. 335, 140 So. 378 (1932); Leach v. Leach, 27 Ark.

599, 300 S.W.2d 15 (1957); Rains v. Rains, 97 Colo. 19, 46 P.2d 740 (1935);
Ginsberg v. Gridsley, 126 Conn. 146, 9 A.2d 812 (1939); Lorang v. Hays, 69
Idaho 440, 209 P.2d 733 (1949) ; Combs v. Combs, 262 S.W.2d 821 (Ky. App.
1953) ; Priddle v. Farm Bureau Mut. Ins. Co., 100 N.H. 63, 119 A.2d 97 (1955) ;
Jacobs v. United States Fidelitty and Guaranty Co., 2 Misc. 2d 428, 152 N.Y.S.2d
128 (Sup. Ct. 1956); Fitzmaurice v. Fitzmaurice, 62 N.D. 191, 242 N.W. 526
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for the differences in interpretation are due to differences in the acts
themselves, for the most part they cannot be resolved on this basis
alone. In spirit, the acts are fundamentally the same as a general rule.

The jurisdictions permitting personal tort actions justify doing so
largely by refuting the reasons given for not allowing them, coupled
with policy considerations such as providing adequate remedies for all
wrongs.16

UNDER OTHER STATUTES

Some states have either allowed or prohibited such actions by spe-
cific legislation. Four states currently authorize such actions expressly
by statute, 17 while one state specifically prohibits them by statute.'8

EVALUATION OF ARGUMENTS FOR AND AGAINST ALLOWING INTERSPOUSAL

TORT ACTIONS FOR PERSONAL INJURY

1. In answer to the argument that to allow such actions would be to
disturb domestic harmony, the traditional answer, which seems to have
substantial merit, is that domestic harmony is already disturbed after
such an injury.' 9 The confusion seems to result from the courts as-
suming that the litigation would be a method of disturbing domestic
harmony. The more logical assumption would be that the litigation
is only a manifestation of a domestic situation which has already been
disturbed.

There is nothing to show that in the states which permit
such actions the peace and harmony of the home is disrupted
to any greater extent . . . than in states which deny the ac-
tion.20

At least, it would seem obvious that to allow actions for personal
injury disturbs domestic tranquility to no greater degree than allowing
them for property torts, assuming that it disturbs domestic tranquility
at all. 21 Courts prohibiting one and allowing the other seem to be
inconsistent.

(1932); Damm v. Elyria Lodge No. 465, 158 Ohio St. 107, 107 N.E.2d 337
(1952); Courtney v. Courtney, 184 Okla. 395, 87 P.2d 660 (1939); Pardue v.
Pardue, 167 S.C. 129, 166 S.E. 101 (1932); Scotvold v. Scotvold, 68 S.D. 553,
298 N.W. 266 (1941); Taylor v. Patten, 2 Utah 2d 404, 275 P.2d 696 .(1954).

16. Courtney v. Courtney, 184 Okla. 395, 87 P.2d 660 (1938).
17. N. Y. CONSOL. LAWS §57 (McKinney, 1941); N. C. GEN. STAT. §52-10.1 (1953

Supp.); UTAH CODE ANN. §§78-11-1, 30-2-1 et: seq. (1953); WIs. STAT.'§246.075
(1953), construed in Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926).

18. ILL. REv. STAT. ch. 68, §1 (1957).
19. McCurdy, Torts Betweenl Persons in Domestic Relation, 43 HARV. L. REv.

1030, 1052 (1930).
20. Ibid. Also see, Bushnell v. Bushnell, 103 Conn. 583, 131 At. 432 (1925).
21. Mertz v. Mertz, 271 N.Y. 466, 3 N.E.2d 597 (1936) ''(dissenting opinion).
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2. As to the contention that the spouses have adequate remedies
in the criminal and divorce courts, it has been argued quite ably that
these are not adequate remedies. They allow no recovery for negli-
gence or other wrongs that either are not criminal or grounds for di*.
vorce.22 It would also seem that the same argument applicable to the
domestic harmony situation is equally applicable here: if there were
already adequate remedies in the criminal and divorce courts for
interspousal torts, why did the legislatures give married women further
and special remedies for property torts? Here again, there seems to be
a basic inconsistency in the reasoning of the courts.

3. While it is a general rule of construction that statutes in deroga-
tion of the common law are construed strictly, some courts contend
that there is a public policy in providing an adequate remedy for
every wrong.23 Such a policy would seem to justify an exception to the
general rule of construction.

4. The collusion argument has received widespread attention from
courts and legislatures alike. At least one state has even gone so far
as to enact a statute providing that insurance companies are not liable
in interspousal suits for personal injuries unless such liability is ex-
pressly assumed in the policy.24 However, considerable research has

been done in this area by Professor William E. McCurdy. 25 His find-
ings seem to indicate that such fears are not well founded. In addition
to advancing the typical argument that fraud and collusion are no
more likely to go undetected between spouses than between unrelated
parties, Dr. McCurdy has observed that the insurance companies
which are the alleged victims of all this collusion have not seen fit
to raise their premiums for this reason or even to complain of fraud
and collusion.26

5. The argument that since the common law rule of interspousal
disability is so firmly entrenched in the legal system by the early de-
cisions it should be changed only by the legislature is an argument
that can be summarily dismissed. Such a position seems to indicate a
basic misconception of the function of stare decisis in the common

22. McCurdy, Torts Between Persons in Domestic Relation, 43 HARV. L. REV. 1030,
1042 (1930).

23. Note 16, supra.
24. 27 N. Y. CONSOL. LAws §167 (3) (McKinney, 1949).
25. Visiting Professor of Law, Mercer University, 1960-61 and since 1962. Profes-

sor of Law Emeritus, Harvard University. A.B., Harvard College, 1916; LL.B,.
Harvard Law School, 1921; S.J.D., 1922. Secretary to Mr. Justice Brandeis
(United States Supreme Court), 1922-23; instructor in law, Harvard Uni-

versity, 1923-24; assistant professor of law, 1924-28; professor of law, 1928-60.
Published Cases on Persons and Domestic Relations, 4th ed., 1952; Cases on
Sales Transactions, 1959; Cases on Sales, 1932 (co-editor with Samuel Willis-
ton). Member of the Massachusetts Bar.

26. McCurdy, Personal Injury Torts Between Spouses, 4 VILL. L. REv. 303 (1959),.
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law. The whole history of the common law has been a gradual evolu-
tion of legal theory in the light of the changing times.27 Stare decisis
never pretended to freeze legal concepts at any point in history. Courts
have instituted new law and they can and have overruled it when the
current situation dictated that it was desirable to do so. Hence, if a
need is shown for a change in the common law, the courts are as justi-
fied in bringing it about as the legislatures.

By way of summary, it would seem that the whole situation in this
area of domestic relations is a typical example of what Oliver Wendell
Holmes meant when he wrote in THE COMMON LAW that

A very common phenomenon, and one very familiar to the
student of history, is this. The customs, beliefs, or needs of a
primitive time establish a rule or a formula. In the course
of centuries the custom, belief, or necessity disappears, but
the rule remains. The reason which gave rise to the rule
has been forgotten, and ingenious minds set themselves to
inquire how it is to be accounted for. Some ground of policy
is thought of, which seems to explain it and to reconcile it
with the present state of things; and then the rule adapts it-
self to the new reasons which have been found for it, and
enters on a new career. The old form receives a new content,
and in time even the form modifies itself to fit the meaning
which it has received.28

POLICY CONSIDERATIONS SUPPORTING ABROGATION OF THE

COMMON LAW RULE

As was mentioned previously, 29 one of the major policy considera-
tions calling for the abolition of the common law rule is that the
legal system should provide adequate remedies for all wrongs. This
policy is used by some courts to justify making an exception to the
general rule of construction that statutes in derogation of the com-
mon law should be strictly construed.30

A second policy consideration involved here is that of carrying out
the intent of the legislature-primarily under the Married Women's
Property Acts in the instant cases. These acts seem to have intended
a complete change in policy and such intent should not be ignored.

CONCLUSION

Where a statute does not forbid or clearly preclude tort ac-
tions between spouses for personal injury, the judicial ap-

27. HOLMES, THE COMMON LAw 35 (1881).
28. Id. at 4.
29. Note 16, supra.
30. Ibid.
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proach should be that the unity concept of husband and wife
has ceased to be a legal concept in matters affecting the
person as well as in matters affecting property, and that in-
terests of a spouse in redress of injuries to the person should
be given recognition no less than interests in protection
and redress of injuries to property. The pertinent question
should be whether there is an unprivileged conduct tortious
in character.3 '

By confining the right of action to unprivileged conduct, the courts
can separate trivial litigation from that which involves serious harm.
Thus, when a husband gives his wife an unwanted kiss, she receives
no cause of action because the act of one spouse kissing another is a
privTege arising from the marriage relation. The design of the legis-
latures and the courts should be to limit the effect of removing the
spousal disability only in so far as allowing actions for harms which
are not usually regarded as privileged in the marriage relation.

31. McCurdy, Personal injury Torts Between Spuuses, 4 VILL. L. REV. 303, 3S7
(1959).


