
TAXATION

By CHARLES M. CORK, JR.*

During this survey period, several cases of importance were de-
cided and the General Assembly made a few changes in the tax law
which are worthy of note. For convenience and simplicity, the cases
and statutes are grouped under each separate heading.

INCOME TAX

Depreciation Methods.
In 1958 the INTERNAL REVENUE CODE of 1954 was amended to add

section 179 authorizing an additional first year depreciation allow-
ance of 20% as a deduction for federal income tax purposes subject to
the limitations set forth therein. In 1960, an Act' was passed amending
GA. CODE ANN. section 92-3109 (f) (1961 Rev.) which authorized the
use of this method of depreciation. In 1961, the General Assembly
passed another Act 2 further amending this section but omitted any
reference to the use of the methods of depreciation contained in INT.

REV. CODE of 1954 section 179. Believing that this was simply an over-
sight on the part of the General Assembly, the Governor issued execu-
tive orders in 1961, 1962 and 1963 directing the State Revenue Com-
missioner to suspend, until the next meeting of the General Assembly,
any income tax attributable to the disallowance of any of the methods
of depreciation authorized by section 179. Although the General As-
sembly ratified the order dated March 9, 1962, 3 it failed to re-enact the
omitted proviso of section 92-3109 (f) (1961 Rev.). In 1964, the Gen-
eral Assembly should take some action to definitely set forth its in-
tention with respect to the omission. From a bookkeeping standpoint,
it is desirable to conform federal and state depreciation methods.

Anti-trust Divestiture-Dividend or Capital Gain?
Conforming Georgia income tax law to federal income tax law, an

Act 4 was passed to provide that a distribution by a corporation of
corporate stock of another corporation qualifying under INT. REV.

CODE of 1954 section 1111, pursuant to a court order enforcing the
federal anti-trust laws, shall not be deemed to be a dividend as de-
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fined in the Code,5 but shall reduce the distributee's basis for the
stock in the distributing corporation to the extent of the fair market
value of the distributed stock and in the event the value exceeds basis,
the excess shall be treated as capital gain. This Act adds a new sub-
section, (k), to section 92-3120 (1961 Rev.) of the Code. Further-
more, section 92-3119 (1961 Rev.) of the Code is amended to provide
that the basis to the distributee of the stock so distributed shall be
its fair market value on the date of distribution. As the reader will
remember, this change in the INTERNAL REVENUE CODE was brought
about by the court enforced divestiture by DuPont of its holdings
in General Motors. Ordinarily, a corporate distribution of property
would constitute ordinary income and, perhaps, would have forced
a great many of the distributees to sell the 'General Motors stock in
order to meet the burden of ordinary income taxation. Under the
Act, no tax is payable presently, except to the extent that the value

exceeds the basis of the stock in DuPont and then, only at favorable
capital gain rates.

Pension and Profit Sharing Trust Distributions.
Under INT. REV. CODE of 1939, section 165 (9), certain qualified

pension and profit sharing trusts, as there defined, are declared to be
exempt from income taxation. Furthermore, paragraph (b) of that
section treats the taxability of a distribution to the beneficiary of
such a trust. INT. REV. CODE of 1954, section 501 (a) exempts from tax-
ation an organization qualifying under section 401 (a) and section 402
treats the taxability of a distribution to a beneficiary of a qualified
trust. Under GA. CODE ANN. section 92-3105 (k) (1961 Rev.) trusts
qualifying under INT. REV. CODE Of 1939 section 165 (a) are exempt
from Georgia income taxation. Nowhere in the 'Georgia law is there any
specific treatment of contributions by the employer to the trust or con-
tributions by and distributions to the employee or his nominees. As
mentioned, these matters are treated in detail in the Federal INTERNAL

REVENUE CODE. At the last session of the Legislature, an Act 6 was
passed which will accord similar treatment in Georgia to that pro-
vided under INT. REV. CODE of 1954, section 402 (a) (2). Under this Act

capital gain treatment is accorded to distributions from trusts qualify-
ing under section 92-3105 (k) (1961 Rev.) if made within one taxable
year of the distributee on account of the employee's death or other
separation from the service, or on account of the death of the em-
ployee after the separation from the service. In computing the gain,
a credit is allowed for all employee contributions, which contributions

5. GA. CODE ANN. §92-3002 (o) (1961 Rev.).
6. Ga. Laws, 1963, p. 628.
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must be reduced by any previous distributions not included in his
gross income.

Declaration and Payment of Estimated Tax by Corporations.
In 1960, the CURRENT INCOME TAX PAYMENT Ac:T7 was passed re-

quiring employers to withhold any pay over income taxes attributable
to current wages and requiring certain self-employed individuals to file
a declaration of estimated tax and pay the same in installments. At the
past session the 'General Assembly passed an Act 8 requiring corpora-
tions, foreign and domestic, to file a declaration of estimated tax if
the net income can reasonably be expected to exceed $25,000.00 for the
taxable year. In most cases, the declaration must be filed on or before
the 15th of the fourth month of the taxable year. The estimated tax
must be paid in installments and if the declaration is filed on the
15th day of the fourth month of the taxal3le year, the estimated tax
may be paid in four equal installments. The first payment is made at
the time of filing, the second and third on the fifteenth day of the
sixth and ninth months, respectively, and the fourth on the fifteenth
day of the first month of the succeeding taxable year. Certain penal-
ties and additions to the tax are provided for failure to file a declara-
tion and for under-payment of estimated tax.

Repeal of Income Tax Credit for Sales and Use Tax Paid.
The Act 9 allowing a credit against income tax equal to the sales and

use tax paid on the purchase or lease of machinery for new and ex-
panded industry or agriculture was repealed. 10 However, the repealer
preserves the rights of those persons who acquired credits under the
Act, which were not exhausted prior to the repeal. A refund of the
sales and use taxes paid was authorized in certain cases in lieu there-
of as will be discussed later.

SALES AND USE TAX

Several exemptions were authorized at the past session of the Gen-
eral Assembly. New subsections, (1) and (m), were added to GA. CODE

ANN., section 92-3403a (C) (2) (1961 Rev.).11
Subsection "1" exempts sales of tangible personal property and serv-

ices to the University System of Georgia and its units. Subsection "m"

exempts sales of property and services to be used exclusively for edu-
cational purposes by private colleges and universities whose credits
are accepted as equivalents by the University of Georgia and its units.

7. Ga. Laws, 1960, p. 7.
8. Ga. LaWs, 1963, p. 18.
9. Ga. Laws, 1962, p. 703.

10. Ga. Laws, 1963, p. 16.
11. Ga. Laws, 1963, p. 613.
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In place of the income tax credit for purchase or lease of machinery
in new and expanded industry or agriculture, which was repealed, 12

the Legislature passed an Act1 3 which adds subsections, (n) and (o),
to GA. CODE ANN. section 92-3403a (C) (2) (1961 Rev.).

Subsection (n) exempts (1), the sale of machinery used to manu-
facture tangible personal property, if the machinery is incorporated
for the first time in a new plant in Georgia and (2), the sale of
machinery used for the same purpose, when added to an existing plant,
provided the acquisition of this machinery results in a substantial in-
crease in both the employment and the productive capacity of the
plant. In order to obtain the benefit of this exemption, the purchaser
must exhibit to the seller a certificate issued by the Commissioner of
Revenue certifying that he is entitled to purchase the machinery with-
out paying the tax; otherwise, he will be required to pay the tax. Be-
fore issuing the certificate, the Commissioner may require a bond pay-
able in the event it is determined that the sale did not meet with the
requirements of subsection (n).

While subsection (o) purports to create exemptions, it merely au-
thorizes a refund in the following situations:

1. The sale of machinery used on a new farm.
2. The sale of machinery to be added to an existing farm, pro-

vided the acquisition thereof results in a substantial increase in both
the employment and the productive capacity of the farm.

3. and 4. The sale of replacement farm machinery and replacement
manufacturing machinery to the extent that the normal productive
capacity of the replacement machinery exceeds that of the machinery
replaced, provided the acquisition of the machinery results in a sub-
stantial increase in both the employment and the productive capacity
of the farm or plant.

In order to obtain the benefits thus provided, the purchaser of the
machinery pays the tax and files a claim for refund as authorized by
the general law, which the Commissioner is authorized to refund with-
out interest.

Another Act 14 amends subsection (b) of GA. CODE ANN. section

92-3403a (C) (2) (1961 Rev.), which formerly exempted sales of fer-
tilizer, feed, insecticide antd seed. The exemption now applies to seed,
fertilizers, insecticides, rodenticides, herbicides, defoliants, soil fumi-
gants, plant growth, regulating chemicals, plant desiccants, and feed
for livestock or poultry when used for farming operations.

12. Supra, n. 10.
13. Ga. Laws, 1963, p. 13.
14. Ga. Laws, 1963, p. 132.
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Burden on Interstate Commerce-Rentals Paid by Interstate Hauler.

In Oxford v. Blankenship,15 the taxpayer leased a truck to a firm who

used it to transport the goods of others both intrastate and interstate.

The rental to be paid was a percentage of the transportation charges

collected by the lessee from shippers. The taxpayers contended that

that portion of the rent attributable to interstate transportation was

not subject to taxation on the ground that its taxation would consti-

tute a burden on interstate commerce within the meaning of 'GA. CODE

ANN. section 92-3406a (1961 Rev.). The court holds that the sales tax

on rent proceeds is not imposed as a license for the privilege of engag-

ing in interstate commerce and is not a direct imposition thereon, but is

simply a levy for the privilege of engaging in a local transaction-that

of entering into a lease contract. The court finds support in a decision

of the Supreme Court of the United States, 16 where it was held that,
although property was bought for use in interstate commerce, it could

still be subjected to a tax upon the sale thereof to the interstate user.

Furthermore, the fact that the rental charge is determined by transpor-

tation charges makes no difference whatever as this is simply the

method by which the amount of rent is determined. Had the tax-

payer been the collector of the transportation charges along with the

lessee and if both owned the vehicle, such charges would be exempt. 1"

Here, however, the parties chose to enter into a lease arrangement and

admitted that rental proceeds were subject to the sales and use tax.' 8

PROPERTY TAX

Integration-Effect on Exemption.
The question of whether Emory University may integrate without

losing the benefit of the exemption of its endowment and other pro-

perty from ad valorem taxation was presented to the Supreme Court

in Emory University v. Nash.19 The court was called upon to construe
and harmonize two provisos to the constitutional provision 20 granting
an exemption to educational institutions. One proviso denies the ex-

emption unless the school is "open to the general public." The other
proviso requires that endowments to institutions established for white

people shall be limited to white people and endowments to institu-
tions established for colored people shall be limited to colored people.

15. 106 Ga. App. 546, 127 S.E.2d 706 (1962).
16. Eastern Air Transport, Inc. v. South Carolina Tax Cornm'n., 285 U.S. 147,

52 S.Ct. 340, 76 L.Ed. 673 (1932).
17. GA. CODE ANN. §92-3403a (C) (2) (j) (1961 Rev.).
18. GA. CODE ANN. §92-3402a (C) (1961 Rev.).
19. 218 Ga. 317, 127 S.E.2d 798 (1962).
20. GA. CONST. art. VII, §1, para. 4, GA. CODE ANN. §2-5404 (1948 Rev.)
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The court holds that the two provisos are in direct conflict with one
another and therefore nullify each other. Consequently, the exemption
stands without the provisos and a private school is entitled to the ex-
emption whether or not its doors are open to white and colored people
alike.

Homestead and Personal Property Exemption.
The taxpayers in Youmans v. Hamilton,21 sought to enjoin collection

of real property ad valorem taxes on the ground that the homestead
exemption of $2,000.00 should be deducted from the fair market value
of the property rather than from the value as finally determined and
assessed as was done in this case by the taxing authorities. The court
held that the constitutional provision 22 as implemented by the Legis-
lature23 requires that the homestead exemption be credited against
the value as finally determined and this means the assessed value
rather than the fair market value.

In another case24 this same ruling was applied to the personal pro-
perty exemption of $300.00.

Exemption of Places of Burial.
In City of Atlanta v. Crest Lawn Memorial Park Corporation,25 the

plaintiff sought to enjoin the collection of property taxes assessed
against it. The property owned by plaintiff consisted of a tract de-
veloped for burial sites upon which numerous burials had been made.
Upon other portions of this tract there were grave sites which had not
been used or sold, as well as an administration building, a tool house,
a home for the operator of the cemetery and various items of furni-
ture, fixtures, machinery and equipment used by plaintiff in the
maintenance of the cemetery. Plaintiff also owned five other tracts of
land which had not yet been developed but were held for future de-
velopment for cemetery purposes. The lower court held that the first
tract and the buildings thereon were exempt from ad valoerm taxa-
tion. It held that the other five tracts of land and personal property
were subject to taxation and no appeal was taken from this ruling
by the plaintiff. The City of Atlanta appealed from that portion
of the judgment which exempted property of petitioner. Even though
part of the property would never be used for any purpose except beau-
tification, it was held that all the land was exempt 26 from taxation.

21. 218 Ga. 402, 128 S.E.2d 151 (1962).
22. GA. CONST. art. VII, §1, para. 4, GA. CODF ANN. §2-5404 (1948 Rev.) .
23. GA. CODE ANN. §92-235 (1961 Rev.).
24. Youmans v. Hamilton, 218 Ga. 404, 128 S.E.2d 153 (1962).
25. 218 Ga. 497, 128 S.E.2d 722 (1962).
26. GA. CONST. art. VII, §1, para. 4, GA. CODE ANN. §2-5404 (1948 Rev.).
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The court reasoned that if the vacant lots were subject to taxation,
taxes would be assessed at the beginning of the year, a lot could be sold

during the year, and used for burial purposes. If the taxes were not

paid, the property would be subjected to the possibility of a sale for

payment of the tax. The court cites a West Virginia case27 which

states:

The State should eschew and scorn a policy that will even
carry the possibility of harassment of bereaved survivors with
reference to the last resting place of departed loved ones, or
that might disturb the repose of the dead.

The court does not satisfactorily answer the question concerning taxa-

bility of ravines, steephills unsuitable for grave sites, and the place
where General Joe Johnston made his last stand in the Battle of At-
lanta. Apparently, the holding is grounded on the fact that the entire
area had been dedicated to cemetery purposes and these portions could
never be used for other purposes, even though it is unlikely that they

will ever be used for burial sites. Furthermore, the court held that
all buildings such as the administration building, the tool shed and
the house where the custodian lived were exempt.

Equalization.
In Lott Investment Corp. v. City of Waycross,28 the plaintiff sought

an injunction against collection by the City of Waycross of a tax on
its real property and a judgment declaring that the City's failure to
tax personal property constituted an illegal exemption and violated

a provision of the Georgia Constitution29 requiring uniformity of taxa-
tion. It appeared that the city charter required that all real and per-

sonal property be taxed. The court held that the failure to tax personal
property along with real property violated the constitution. The court
finds its answer in the case of Vedery v. Village of Summerville, °

wherein it was held that a municipal tax upon real estate alone was

void by reason of conflict with the constitution in not levying the tax
according to value upon all property, real and personal. Therefore, the
city is restrained from collecting taxes for the years in question until
it assesses all tangible personal property, as well as real property.

In Colvard v. Ridley,3 l the plaintiffs, taxpayers of Murray County,
brought suit to restrain collection of taxes and for a decree declaring
the assessments to be illegal and void. The petition alleged that the

27. Moutain View Cemetery Co. v. Massey, 109 W. Va. 473, 155 S.E. 547 (1930).
28. 218 Ga. 805, 130 S.E.2d 741 (1963).
29. GA. CONST. art. VII, §1, para. 3, GA. CODE A NN. §2-5403 (1948 Rev.).
30. 82 Ga. 138, 8 S.E. 213 (1888).
31. 218 Ga. 490, 128 S.E.2d 732 (1962).
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county would accept for assessment purposes an appraisal of realty
made by an independent appraisal firm without investigation or in-
quiry, any value returned by the taxpayer for all tanglible personal
property, other than household and kitchen furniture and would fix
the value of household and kitchen furniture at an amount equal to
ten per cent of the value of the property owner's home and the land
upon which it was located. The final assessment was made at forty
per cent of the valuations thus determined. Plaintiffs alleged that this
procedure was discriminatory, resulted in an unequal burden of taxa-
tion and offended certain constitutional provisions of the State of Geor-
gia and of the United States. The court did not reach the federal
constitutional question, but based its holding that the assessments were
void upon the Georgia Constitution.32 These sections require uni-
formity of taxation upon the same class of subjects and that protection
of person and property be impartial and complete. The board must
see that all property is assessed at its fair market value and that taxa-
tion be equalized among the individual taxpayers so that each pays
only his proportionate share of taxes. The court states:

The tax assessors may use any system, method, cadastral sur-
vey, books, available lists of valuations of types of property,
city valuations or other instrument or other information ob-
tainable, provided said information is actually used by them as
the best information available in their fixing of just and
fair valuations of the property assessed, and, provided that
the taxation as between individual taxpayers is justly and
fairly equalized. 33

Here, the assessors failed to use the same standard or system in de-
termining the value of properties of the same class. It is an under-
statement to say that the method used in this case for the valuation
of personal property was arbitrary. Not even a cursory attempt to
value individual personal property was made. Undoubtedly, the ad-
ministrative burden of valuing each object of personal property would
be difficult, time-consuming and expensive. The writer understands
that numerous counties employ this same method in valuing personal
property and for these very obvious reasons.

Since tangible personal property must be taxed under the holding
in Lott Investment Corp. v. City of Waycross,3 4 and since the valua-
tion of personal property cannot be based upon an arbitrary percent-
age of the value of the house and lot of the taxpayer as held in the

32. GA. CONsr. art. VII, §1, para. 3, GA. CODE ANN. §2-5403 (1948 Rev.) and GA.
CONST. art. I, §1, para. 2, GA. CODE ANN. §2-102 (1948 Rev.).

33. Kight v. Gilliard, 214 Ga. 445, 105 S.E.2d 333 (1958).
34. Supra, n. 28.
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Colvard case,35 the counties will be forced to spend a lot of time and
money in preparing their tax digests in order to comply with these
decisions. It is noted that the Constitution Revision Committee estab-
lished by the General Assembly36 is considering a proposal to exempt
personal effects, exclusive of motor vehicles and trailers, from ad
valorem taxation.

COLLECTION AND PROCEDURE

Procedure to Obtain Refund of Sales Tax.
The procedure to obtain a refund of sales tax was the issue in Ox-

ford v. Shuman.37 The plaintiff filed suit to recover alleged overpay-
ment of sales and use taxes and, on demurrer, the Commissioner of
Revenue contended (1) that the suit was an appeal from an assessment,
(2) that, if it was a suit for a refund, the taxpayer must set forth his
"true and correct" tax liability and (3) that GA. CODE ANN. section
20-1007 constituted a bar to the suit. A taxpayer has thirty days in
which to appeal from an assessment,38 and if this constituted a suit for
a refund this limitation would not apply because of a specific excep-
tion. The basis for the Commissioner's first contention was the
reference in the pleadings to "purported assessment." However, it ap-
peared that the taxpayer had payed the tax and was attempting to get
it back. Therefore, the court holds that this constitutes a suit for re-
fund. The SALES TAX AcT39 authorizes an appeal from an assessment
and the filing of a claim for refund in any manner authorized by the
general law. The code40 sets forth the general procedure for obtaining
refunds from the Commissioner; that is, the information to be con-
tained in the claim and the time within which it must be filed. In
answer to the second contention, the court holds that the taxpayer need
only comply with the requirements of the statute and that there
is no provision requiring him to set forth what he admits to be his tax
liability. The Commissioner's contention that the taxpayer must do
so is based upon federal cases such as Decker v. Korth.41 This case and
similar ones merely require that the taxpayer prove his correct lia-
bility, rather than allege it in the pleadings. Answering the third con-
tention, the court holds that'GA. CODE ANN. section 20-1007 barring re-
covery of taxes voluntarily paid does not apply in cases such as this

35. Supra, n. 31.
36. Ga. Laws, 1963, p. 402.
37. 106 Ga. App. 73, 126 S.E.2d 522 (1962).
38. GA. CODE ANN. §92-8446 (1961 Rev.).
39. GA. CODE ANN. §92-3434a (1961 Rev.).
40. GA. CODE ANN. §92-8436(b) (1961 Rev.).
41. 219 F.2d 732 (10th Cir. 1955).
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where the statute prescribes specific methods for the recovery of those
taxes.

Excessive Levy.
In L. R. Sams Co. v. Hardy,42 the plaintiff sought an injunction

against the levy upon and sale of its property alleged to have a mar-
ket value in excess of $50,000.00, where the amount due the City of
Gainesvi*lle for ad valorem taxes was $1,230.46. The plaintiff alleged
the invalidity of the tax on the ground that the tax constituted an
"unconstitutional application of the city's taxing power in that it
was discriminating, confiscatory and prohibitive" in certain particu-
lars. It further alleged that the levy was excessive in that its property
was capable of being divided into smaller parcels and sold at a suf-
ficient amount to satisfy the tax fi. fa.. The court thought that the al-
legations of the petition were sufficient to show an excessive levy as
against an oral motion to dismiss in the nature of a general demurrer.
However, the defendant contended that the plaintiff must go further
and show the illegality of the tax itself in order to obtain an injunc-
tion on the ground of excessive levy. The court holds that the ex-
cessiveness of the levy constitutes an independent ground for which
relief may be granted without regard to the illegality of the tax itself.
The court states:

A tax may be in compliance with all constitutional and
statutory requirements and yet its attempted collection be
contrary to them.

Therefore, it is not necessary to determine whether the petition suf-
ficiently alleged that the tax itself was invalid.

Necessity for Arbitration Prior to Suit for Injunction.
On the question involving procedure, the court, in Colvard v. Rid-

ley,43 holds that, where the assessments are shown to be null and void,
the taxpayers need not pursue the remedy of arbitration 44 before bring-
ing suit for an injunction against collection of ad valorem taxes.

Commissions of Tax Collector.
The question in Rice v. Board of Commissioners of Roads and Rev-

enue,45 was whether funds paid by the United States of America in
lieu of taxes constitute part of the "net tax digest" under the Code. 46

The tax collector is entitled to a commission based on the net tax di-

42. 218 Ga. 147, 126 S.E.2d 661 (1962).
43. Supra, n. 31.
44. GA. CODE ANN. §92-6912 (1961 Rev.).
45. 107 Ga. App. 207, 129 S.E.2d 401 (1963).
46. GA. CODE ANN. §92-5301 (1961 Rev.).
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gest and the Putnam County Collector contended that these funds
should be included. The court holds that such funds are not a part
of the net tax digest and that the Board of Commissioners of Roads
and Revenue may recover the commissions based thereon, even though

it had previously approved the payment. Where the compensation
of a public official is fixed by the General Assembly, it cannot be
changed by agreement or otherwise to fix a different compensation.

MOTOR FUEL TAX

The refund authorized by the Code47 for motor fuel tax paid on
gasoline used on navigable waters was repealed by the General As-
sembly.

4s

47. GA. CODE ANN. §92-1403 (J) (1961 Rev.).
48. Ga. Laws, 1963, p. 138.


