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SPECIFIC PERFORMANCE

The complainant in Stith v. Willis' sought a decree declaring her
to be a child and heir at law of defendants' parents by virtue of an
oral adoption contract. The defendant natural children of the de-

ceased parents had sold the property of their parents to third parties.
Complainant's only specific prayer was that she be declared the child
and heir at law of the parents. The Supreme Court recognized that the
petitioner may have set up facts entitling her to enforce the contract,
but held that the prayers were not sufficient to grant the relief sought.
A general demurrer to the petition was sustained. Complainant should
have sought cancellation of the conveyance or other specific relief as
would entitle her to a share of the estate.

RESCISSION, CANCELLATION AND REFORMATION OF INSTRUMENTS

In the first appearance of Smith v. Georgia Industrial Realty Co., 2

it was held that the description of the land in a contract of sale of land
was too vague to permit specific performance. Before the remittitur
was made the judgment of the trial court, the complainant amended
to seek to have the contract reformed. 3 However, no effort was made
to reconcile the allegations of the suit for reformation with those
seeking specific performance and the suit was again held subject to de-
murrer.3

In 1,1. L. Schautz Co. v. Duncan Hosiery Mills, h1C.,
4 the board of

directors of complainant corporation approved a resolution that it
convey personally to one of its corporate officers certain realty on con-
dition that such officer execute a lease agreement and pay a considera-
tion of $1,000.00. A deed was executed and delivered to the attorney
for the corporation to be held until all conditions of closing were met.
Through error, the attorney filed the deed for record in 1952, although
no lease was signed and no money paid by the officer. The corporation
remained in possession and subsequently got a loan on the property.
A judgment creditor of the officer then levied an attachment upon the
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1. 219 Ga. 62, 131 S.E.2d 620 (1963).
2. 215 Ga. 431, 111 S.E.2d 37 (1959).
3. Georgia Industrial Realty Co. v. Smith, 219 Ga. 482, 134 S.E.2d 36 (1963) .
4. 218 Ga. 729, 130 S.E.2d 496 (1963).
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property and the corporation filed suit to enjoin the attachment pro-
ceeding and to cancel the deed to the officer. Holding the petition
good on demurrer, the Supreme Court found that laches did not bar
relief because the corporation remained in possession. Since the deed
was filed by mistake and there was valid delivery, the deed can be can-
celed by a court of equity as to all parties except bona fide purchasers
for value and without notice. In this connection, a judgment creditor
is not such a bona fide purchaser as equity will protect.

ENJOINING ACTIONS AT LAW

In Herren v. Bd. of Educ. of City of Marietta,5 the condemnation
of land for use as a high school football field was allowed to proceed
in the face of an intervention by adjoining property owners that the
use of such land as a stadium would constitute a nuisance and should
be enjoined.

In Williamson v. Cullom,6 the petitioner prayed that a suit by de-
fendant upon certain notes be enjoined and that defendant's husband
be made a party defendant. Petitioner admitted that the notes were
executed by defendant in lieu of notes previously executed to de-
fendant's husband. The new notes were made for the purpose of hin-
dering, delaying and defrauding creditors of the husband. Relief was
denied on the basis that equity is a court of conscience and the pe-
titioner admittedly has unclean hands.

In Scott v. Scott7 an application for appointment of an administrator
was held properly enjoined in a situation where a probated will dis-
posed of all the property of the testatrix in trust and all property in-
volved had been delivered to the trustee. The trial court was also
sustained in holding that the life beneficiary of the trust was entitled
to a successor trustee to replace the initial, but now deceased, trustee
in order to preserve the assets of the trust estate and to carry out the
terms of the trust as declared in the will.

ENJOINING CRIMINAL PROCEEDINGS

An interesting conflict between the municipal authorities of two ad-
joining cities was presented in Cantrell v. Mayor & Council of Mt.
Airy.S A police officer of one municipality pursued a traffic violator
into an adjacent municipality and was himself arrested for a traffic
violation. He sought injunctive relief to permit unmolested accomplish-

5. 219 Ga. 431, 134 S.E.2d 6 (1963).
6. 218 Ga. 740, 130 S.E.2d 715 (1963).
7. 218 Ga. 732, 130 S.E.2d 499 (1963).
8. 218 Ga. 646, 129 S.E.2d 910 (1963).
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ment of his police duties and to enjoin a criminal proceeding in po-
lice court against him. The court held that the "right" to pursue a
violator into an adjacent city is not such a property right as equity
will protect. The complainant's right to apply for certiorari to superior
court for review of a police court conviction is, therefore, an adequate
remedy at law. A forceful dissent was written by Chief justice
Duckworth who felt that the prevention of the performance of his of-
ficial duties by petitioner to protect the public was sufficient reason to
justify an injunction, even though a criminal prosecution might in-
cidentally be involved.

In Benton Bros. Drayage and Storage Co. v. Mayor and Aldermen
of Savannah,9 the Supreme Court found that the state had preempted
the field of taxation of motor common carriers to such an extent that
the trucks of such carriers and the right to operate them are not subject
to taxation by a municipality. Municipal criminal proceedings to en-
force such tax may properly be enjoined because exemption from taxes
by a city is such a property right as equity will protect.

A person accused of a misdemeanor attempted10 to require the so-
licitor of the Criminal Court of Fulton County to grant him the privi-
lege of waiver of grand jury indictment or in the alternative that the
solicitor be required to transfer the case to superior court. Petitioner
contended that the statute creating the Criminal Court of Fulton
County was unconstitutional for failure to grant waiver of grand
jury indictment and in permitting such court to institute criminal pro-
ceedings by accusation. A general demurrer was sustained for the rea-
son that equity will take no part in the administration of criminal
law.

ENJOINING SPECIAL PROCEEDINGS

A suit for injunctive relief against an order of the Director of the
Department of Public Safety was dismissed on demurrer for failure to
exhaust statutory remedies of appeal." The order of the director re-
quired complainant to surrender his license tag and driver's license
for failure to give bond as required by the director. The statute au-
thorizing the director's order provided an appeal to superior court.

INJUNCTION AGAINST TORTS

Three cases involved suits in equity seeking relief in alleged nuisance
type situations. In Isley v. Little,1 2 the complainant desired to enjoin

9. 219 Ga. 172, 132 S.E.2d 196 (1963).
10. Day v. Kelley, 218 Ga. 688, 130 S.E.2d 206 (1963).
11. Waller v. Conner, 218 Ga. 633, 129 S.E.2d 845 (1963).
12. 219 Ga. 23, 131 S.E.2d 623 (1963).
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construction of a proposed drag strip in an area claimed to be pre-
dominantly residential. A verdict and judgment for complainant was
reversed because of errors in the admission of evidence and the charge
of the trial court.

In Irby v. Lamb,13 maintenance of chicken houses near the home of
petitioner was sought to be enjoined. It was alleged that they caused
flies, offensive odors, loud noises and other inconvenience and dam-
age. The Supreme Court held that it was error to overrule certain
special demurrers of the defendants to the petition. Since such de-
murrers were erroneously overruled, the petition as a whole must be
construed as though they were sustained. Thus considered, the de-
fendants are merely accused of raising chickens which is a lawful
business and no cause of action is stated in the petition.

In Thompson v. City of Atlanta,14 complainants' suit to enjoin
flight over their property against defendant city was dismissed on de-
murrer because there were no allegations that the city operated the
aircraft or that it required or compelled their flight over petitioners'
property, or was in any other way responsible therefor.

In a suit to enjoin illegal cutting of timber, 15 where appropriate
pleadings show irreparable damages would result, it was held proper
to issue an injunction even though the complainant may not have a per-
fect title to the property.

Horton v. Harfey16 illustrates that suits for injunctive relief should
be clearly distinguished from ejectment and other land recovery pro-
ceedings. Contending that the defendant had conveyed a farm to him,
but refused to deliver possession, complainant brought suit to enjoin
a trespass on the land by defendant. The defendant's general demurrers
were overruled by the trial court and a trial resulted in a verdict and
judgment for the plaintiff. Reversing, the Supreme Court held that
the remedy of injunctive relief was not available for the purpose of
evicting a party from actual possession of land, the right to which is
in dispute. An order restraining a party in possession from interfer-
ing with the land, house and crops thereon was mandatory in nature,
and the subsequent verdict and judgment placing complainant in im-
mediate and excluisve possession was null and void.

In George v. Cigarette Serv. Corp.,17 a vending company sought to
enjoin defendant from selling cigarettes on his premises in any manner
other than through complainant's vending machine. The contract with

13. 218 Ga. 840, 131 S.E.2d 183 (1963).
14. 219 Ga. 190, 132 S.E.2d 188 (1963)
15. Ellis v. Georgia Kraft Co., 219 Ga. 335, 133 S.E.2d 350 (1963).
16. 219 Ga. 265, 133 S.E.2d 35 (1963).
17. 219 Ga. 189, 132 S.E.2d 80 (1963).
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defendant upon which complainant relied failed to specify what the
commission to defendant would be, and also stated that certain parts
of the contract was subject to renegotiation in event of change in cost
factors, including federal, state and local taxes, cost from manufacturers
and permitted selling prices. The contract was thus too uncertain,
vague and indefinite to be the basis for equitable relief.

In Moorhead v. Luther, 8 complainants sought in a two-count pe-
tition to enjoin defendant lessor from permitting other defendant ten-
ants from offering for sale in a shopping center certain items which
complainant contended were within the coverage of an exclusive con-
tract with the lessor. The petition was dismissed on demurrer. Count
I failed for the reason that the lease failed to provide for any exclusive
arrangement at all. Count II failed for the reason that even assuming
that there was an oral agreement not to lease other space in the center
to anyone else for the sale of certain items, the evidence showed that the
complainants sought to enjoin an act which had already been completed.
Further, as to the defendant tenants, they were not parties to the
agreement and did not have anything to do with its breach, and equity
will not under these circumstances enjoin them from competing with
complainants.

EQUITABLE ACCOUNTING

In Southern Land, Timber and Pulp Corp. v. Eunice,19 petitioner
sought an equitable accounting and injunctive relief against a corpora-
tion for alleged commissions due for the sale of corporate stock. It
was alleged that defendant was about to dispose of all the corporate
assets in a joint venture with another corporation so that a new com-
pany could be formed leaving defendant insolvent. The petition was
held good as tested by a general demurrer.

A proceeding for dissolution of a partnership 20 involved basic equi-
table principles, but no points of general interest were involved.

MISCELLANEOUS

In Morgan v. Wright,21 complainant sought to have a trust declared
with respect to a ring which he gave defendant, a married woman, pur-
suant to an agreement to marry her. Applying the rule of unclean
hands, the court denied relief since no legal marriage plans can be
made with a married person.

18. 219 Ga. 242, 132 S.E.2d 669 (1963).
19. 219 Ga. 338, 133 S.E.2d 345 (1963).
20. Henderson v. Henderson, 219 Ga. 310, 133 S.E.2d 251 (1963).
21. 219 Ga. 385, 133 S.E.2d 341 (1963).
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