
PRACTICE AND PROCEDURE

By MALLORY C. ATKINSON*

J URISDIcTION

On the question of jurisdiction of a particular court, even in a case
where neither party has raised this question, if the question presents any
doubt it is always the primary duty of the court, with or without motion,
to examine into its own jurisdiction. In determining such jurisdiction
it is the duty of the Court of Appeals to apply to statutory enactments
the unquestioned and unambiguous provisions of the constitution as
interpreted by prior decisions of the Supreme Court and if it appears
that insoluble conflict results the provisions of the constitution are
fundamental and must control.' Essential to the jurisdiction of a court
over the person of a defendant is validity of service or waiver of service.2

Generally the authority of a court to issue and serve process is restricted
to the territory of the state where issued, and the court has no power
to require persons not within its territory to appear and answer to its
judgments. 3 Essential to jurisdiction of the court is proper venue, and
an action to enjoin a sale under a deed to secure debt must be filed in
the county of residence of a defendant against whom substantial relief
is prayed.4 A corporation which is sued as a joint tortfeasor and is
deemed to be a resident of the same county as both the other joint
tortfeasors with whom it is joined and is also considered to be a resident
of another county in which neither of the joint tortfeasors resided, is a
resident of a "different" county under the constitutional and statutory
provisions regulating venue over joint obligors residing in different
counties. 5 A superior court judge emeritus has no constitutional or
statutory power to serve in a superior court until he is called upon to
to do so in the manner and way provided by law, and that law pro-
vides that he is so authorized only when the regular judge of such
court requests him in writing to so serve, which request must specify

*Professor of Law, Walter F. George School of Law, Mercer University. B.Ph., 1926,
LL.B., 1930, Emory University. Formerly Judge Superior Courts of the Macon
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1. Baggett Transp. Co. v. Barnes, 108 Ga. App. 68, 132 S.E.2d 229 (1963).
2. Charles S. Martin Distributing Co. v. Roberts, 219 Ga. 525, 134 S.E.2d 587

(1964).
3. Crescent Textiles, Inc. v. Pacolet Mfg. Co., 107 Ga. App. 700, 131 S.E.2d 649

(1963). As to residents of the state temporarily residing or sojourning outside
the state, see GA. LAWS, 1964, pp. 301-303, and also GA. LAWS, 1964, pp. 766,
767.

4. Modern Homes Const. Co. v. Mack, 218 Ga. 795, 130 S.E.2d 725 (1963).
5. Richards v. Johnson, 219 Ga. 771, 135 S.E.2d 881 (1964).
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the time, place and duration of his service, to be filed in the office of
the clerk of that court. This jurisdictional necessity is not waived by an
appearance and failure to object, nor is it cured by a subsequent nunc
pro tunc order.6 Where an act sought to be enjoined has already been
completed, the question is moot and the superior court is without
power or authority to enjoin.7

PROCESS AND SERVICE

Since service of process (or waiver) is prerequisite to jurisdiction,
there should be proper prayer for process. But a defective prayer (or
even a complete lack of a prayer for process) is subject to amendment
as is a defective process based upon such a prayer.8 Similarly a sum-
mons in garnishment calling upon the garnishee to answer "at the next
term of court" instead of "not sooner than 30 days or later than 45
days" as provided by the amendatory act of 1962, 9 constituted defective
process. 10 A party may waive service of process and the time of filing
with respect to a suit against him, and such waiver may be made prior
to the commencement of the action, but, unless the waiver or acknowl-
edgement has reference to some particular action intended to be in-
stituted in some particular court it is void for uncertainty, if not against
public policy as tending to use the court as a means of oppression and
denying to the defendant any fair opportunity to be heard.1 If a for-
eign corporation is not subject to an equitable action in a county be-
cause it has no agent in that county, it cannot be made subject to the
jurisdiction of the court because an agent of the corporation may come
into the county and there be personally served with process. - Fven
valid service and notice will not preclude the operation and application
of the SOLDIERS' AND SAILORS' CIVIL RELIEF ACT,13 and this is true where
the serviceman had liability insurance but it did not appear that the
insurance carrier had notice of the suit before judgment.' 4 The pro-
visions of the NONRESIDENT MOTORISTS ACT1 5 relating to substantial serv-
ice upon nonresidents are not applicable to an accident occurring on a
road located on a federal military reservation because that act must be

6. Adams v. Payne. 219 Ga. 638, 135 S.E.2d 423 (1964).
7. Johnston v. McEntyre, 218 Ga. 793, 130 S.E.2d 711 (1963).
8. Burrow v. Dickson, 108 Ga. App. 229, 132 S.E.2d 556 (1963) .
9. GA. LAWS, 1962, pp. 717, 718.

10. Progressive Fin. Co., v. Longleaf Lumber Co., 108 Ga. App. 555, 134 S.E.2d
63 (1963).

11. Crescent Textiles, Inc. v. Pacolet Mfg. Co., supra n. 3.
12. Supra n. 4.
13. 50 U.S.C.A. App. §§501, 520 (1) ,(4).
14. Saborit v. Welch, 108 Ga. App. 611, 133 SE.2d 921 (1963).
15. GA. LAws, 1937, p. 732.
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strictly construed. 16 A return of service may be amended and such

amendment may be made by order of court nunc pro tunc.17

PARTIES

Since all persons having a legal or equitable interest in the subject

matter of a suit must be made parties, no court of equity should under-

take to reform a written instrument conveying title to property in an

essential manner without having before it all the parties to be affected
by the proposed reformation. The grantor and grantee of such a deed

are proper, necessary and indispensable parties to such an action.' 8 It

was not error to allow the plaintiff lessor to amend the petition so as
to make his assignee of the lease the party plaintiff suing for the use
of the lessor.19 Where an indispensable party was not made a party to

a motion for new trial, such motion was properly dismissed.20 Where
the name "Rentz Grocery" used in a suit does not import a trade name,

the pleadings may not be amended to show that the plaintiff is an in-
dividual doing business under a trade name, and as a consequence judg-
ment rendered in such a case is a nullity.2 ' After intermarriage between
the parties to a personal injury action, plaintiff who was an unmarried
woman at the time she filed the suit, was no longer entitled to maintain

the action.
22

PLEADINGS

PETITION

'Good pleading requires only that the petition plainly and concisely
state the material ultimate facts upon which the plaintiff depends for

a recovery. As a general rule the evidentiary facts upon which the plain-
tiff relies to prove the ultimate facts need not and should not be set
forth in the pleadings. 23 Allegations of fact in the petition where denied

must be supportable by aliunde evidence.24 Ordinarily the plaintiff need
not anticipate or negate possible defenses in the petition, but if such be

16. Cabe v. Edwards, 107 Ga. App. 551, 130 S.E.2d 803 (1063). But see the 1964
amendment to this act: GA. LAWS, 1964, pp. 299, 300.

17. Aetna Cas. & Sur. Co. v. Sampley, 108 Ga. App. 617, 134 S.E.2d 71 (1963).
18. White County v. Wooten, 219 Ga. 236, 132 S.E.2d 653 (1963); Wingo v.

Manufacturer's Nat'l Bank of Newnan, 219 Ga. 302, 133 S.E.2d 15 (1963) .
19. Green Hotels, Inc. v. Citizens & Southern Nat'l. Bank, 108 Ga. App. 286, 132

S.E.2d 800 (1963).
20. Almon v. Citizens & Southern Nat'l. Bank, 108 Ga. App. 799, 134 S.E.2d 435

(1963).
21. Waters v. Rentz, 108 Ga. App. 711, 134 S.E.2d 527 (1963).
22. Taylor v. Vezzani, 109 Ga. App. 167, 135 S.E.2d 522 (1964).
23. Supra n. 20.
24. Dozier v. Parker, 219 Ga. 725, 135 S.E.2d 857 (1964).
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done it must be effectively avoided or the complaint is bad.25 Vague,
indefinite and ambiguous allegations in a petition should be avoided,
as on demurrer the allegations of a pleading are to be construed most
strongly against the pleader. Essential allegations will be neither implied
nor presumed but must be distinctly averred.2 6 Where the averments
of a petition are contradicted by exhibits attached thereto, the exhibits
will control over the contrary averments, and the petition will be
construed in accordance with the facts as shown by the exhibits and
not in accordance with the interpretation placed on those facts by the
petition.

2 7

AMENDMENT

It is generally the better practice for the trial court to afford oppor-
tunity for amendment to meet the ruling on special demurrers before
effecting any dismissal of the petition, since that might obviate any
necessity for review of the ruling.28 A petition which fails to set forth a
cause of action cannot be made the basis of an amendment which seeks
not merely to amplify or perfect the allegations contained in the original
petition, but purports to substitute in lieu thereof or to add thereto
an altogether different state of facts.2 9 Where, however, a suit was
brought on a promissory note and a plea was filed thereto which was
nothing more than a plea of the general issue, but no attack was made
thereon by demurrer or motion, there was no error in allowing subse-
quently an amendment to the plea over the objection that there was
nothing to amend by.3 0 Amplification of the original allegations or com-
pletion of bill of particulars does not set forth a new and distinct cause
of action.,3 A general demurrer to a petition as amended is insufficient
to raise the question of impropriety of allowance of amendment be-
cause it proposed to add a new and distinct cause of action.3 2 The omis-
sion in a petition of appropriate prayer for relief may be cured by
amendment,33 also the naming of a use-plaintiff,3 4 the amplification of
original allegations and verification.35 A cause of action may not be

25. Baggett v. Chavous, 107 Ga. App. 642, 131 S.E.2d 109 (1963).
26. White County v. Wooten, 219 Ga. 236, 132 S.E.2d 653 (1963) ; Patten v. Maul-

din, 219 Ga. 211, 132 S.E.2d 664 (1963); Ledbetter-Johnson Co. v. Thacker,
108 Ga. App. 300, 132 S.E.2d 838 (1963) .

27. Adams v. Cates Dev. Co., 219 Ga. 255, 132 S.E.2d 668 (1963) ; Scenic Heights
Dev. Corp. v. Harry, 219 Ga. 253, 132 S.E.2d 711 (1963).

28. Northeast Factor & Discount Co. v. Mortgage Invs., Inc. of Ga., 107 Ga. App.
705, 131 S.E.2d 221 (1963) .

29. Georgia Industrial Realty Co. v. Smith, 219 Ga. 482, 134 S.E.2d 36 (1963).
30. Wilson v. Barrow, 107 Ga. App. 555, 130 S.E.2d 812 (1963) .
31. Keith v. Streicher Mfg. Co., 108 Ga. App. 183, 132 S.E.2d 559 (1963).
32. Henderson v. Henderson, 219 Ga. 310, 133 S.E.2d 251 (1963).
33. Wright v. Florida-Georgia Tractor Co., 218 Ga. 824, 130 S.E.2d 736 (1963).
34. Supra n. 19.
35. Friedman v. Goodman, 219 Ga. 152, 132 S.E.2d 60 (1963).
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changed by amendment from one ex delicto to one ex contractu.3 6

Where an amendable defect appears and evidence is admitted without
objection curing the defect, the pleading will be treated as though
amended. 37 In an equitable proceeding plaintiff could properly allege
by amendment facts transpiring after the filing of the petition, where
such facts were germane to the original cause of action. 38 Allowance of
amendment in open court without entry of order was sufficient, and
subsequent entry of order nunc pro tunc was appropriate. 39 An amend-
ment which substantially added to and strengthened the original
petition constituted a material amendment under the rule as to renew-
ing of demurrers,40 though an amendment not materially changing the
cause of action would not require the renewing of demurrer to preserve
the objection. 41

The right to amend prior to final judgment, as that right may be
affected by an order of the trial court providing for the sustaining of a
general demurrer in the absence of amendment within a stipulated
time, was before the Supreme Court. Such an order had by the courts
been construed as final after the passage of the allotted time without
amendment prior to 1952. In that year, the General Assembly passed
an act specifying the necessity of a supplemental or additional order for
the constitution of final judgment.42 This act was by a full bench de-
cision declared unconstitutional as a legislative infringement on judicial
powers.

43

The recasting of a petition and the filing of new demurrers and de-
fensive pleadings thereto pursuant to order of court eliminate any
question of law of the case or acquiescence in rulings on prior demur-
rers. 44 The filing of a material amendment subsequent to the filing
and certification of a bill of exceptions to an order overruling the
general demurrer, the allowance of the amendment being within the
jurisdiction of the trial court, served in one case to relieve the appellate

36. Heard v. Melin, 107 Ga. App. 772, 131 S.E.2d 131 (1963).
37. Thomas v. Barnett, 107 Ga. App. 717, 131 S.E.2d 818 (1963) ; State Farm Fire

& Cas. Co. v. Thain, 108 Ga. App. 104, 132 S.E.2d 148 (1963) ; Sinclair Ref.
Co. v. Redding, 108 Ga. App. 466, 133 S.E.2d 421 (1963); Evans v. Elder, 219
Ga. 566, 134 S.E.2d 803 (1964).

38. Southern Land, Timber & Pulp Corp. v. Eunice, 219 Ga. 338, 133 S.E.2d 345
(1963).

39. Boatright v. Sosebee, 108 Ga. App. 19, 132 S.E.2d 155 (1963).
40. Lester v. Copeland, 219 Ga. 195, 132 S.E.2d 190 (1963) ; Bruce v. Roberts, 219

Ga. 394, 133 S.E.2d 327 (1963).
41. Supra n. 38.
42. GA. LAWS, 1952, pp. 243, 245.
43. Northside Manor, Inc. v. Vann, 219 Ga. 298, 133 S.E.2d 32 (1963).
44. Ford Motor Co. v. Williams, 108 Ga. App. 21, 132 S.E.2d 206 (1963).
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court of ruling on the jurisdictional question raised,45 and in another
case resulted in dismissal of the bill of exceptions.46

Where a judgment overruling a general demurrer is directly ex-
cepted to, and that judgment is by the appellate court reversed, the
plaintiff may still amend his petition either before the remittitur is sent
down or at any time before the remittitur is made the judgment of
trial court. 47 On the other hand, affirmance by the appellate court ol
the judgment of the trial court sustaining a general demurrer left noth-
ing pending in the trial court for amendment. 48 However where such
ruling by the trial court sustaining the demurrer was predicated upon
decisions of the appellate court since repudiated, in the interest of law
and justice the appellate court in affirming the judgment specifically
provided direction that opportunity be afforded for amendment. 49

DEMURRER

Where a petition is fatally defective in that it does not set forth a
cause of action it may be attacked by general demurrer or motion to
dismiss at any time before verdict.5 0 But such is ineffectual unless the
pleading against which it is directed as a whole is fatally defective,"' and
if any part of that pleading be good then the demurrer or motion
should be overruled.52 The ruling on such a demurrer or motion is not
reviewable on motion for new trial. 53 A demurrer to an original petition
will not be applied to the petition after it has been amended in material
respects unless the demurrer be renewed to the amended petition. 54

Where the amendment does not materially change the cause of action
no renewal is necessary.55 A case should not go to trial, even in the
absence of the defendant without a ruling on demurrers unless the de-
murrers were not meritorious, and unless an order appears on the de-
murrers whether entered originally or nunc pro tunc it must be as-
sumed that none has been entered.56

45. Studdard v. Evans, 108 Ga. App. 819, 135 S.E.2d 60 (1964).
46. Rheem Mfg. Co. v. Hutcheson, 108 Ga. App. 8, 131 S.E.2d 863 (1963).
47. Welsch v. Wilson, 218 Ga. 843, 131 S.E.2d 194 (1963).
48. Helmly v. Schultz, 219 Ga. 594, 134 S.E.2d 810 (1964).
49. Whiten v. Orr Const. Co., 109 Ga. App. 267, 136 S.E.2d 136 (1964).
50. Pacolet Mfg. Co. v. Crescent Textiles, Inc., 219 Ga. 268, 133 S.E.2d 96 (1963).
51. Hopkins v. Sicro, 107 Ga. App. 691, 131 S.E.2d 243 (1963).
52. Korn v. Tamiami Trail Tours, Inc., 108 Ga. App. 510, 133 S.E.2d 616 (1963);

Chambless v. Cain, 109 Ga. App. 163, 135 S.E.2d 463 (1964) .
53. Ball v. State Highway Dep't., 108 Ga. App. 457, 133 S.E.2d 638 (1963); Myer-

hohz v. Conway, 108 Ga. App. 697, 134 S.E.2d 513 (1963).
54. Bruce v. Roberts, 219 Ga. 394, 133 S.E.2d 327 (1963); Jackson's Mill and

Lumber Co. v. Holliday, 108 Ga. App. 663, 134 S.E.2d 563 (1963).
55. Southern Land, Timber & Pulp Corp. v. Eunice, 219 Ga. 338, 133 S.E.2d 345

(1963) ; Village of North Atlanta v. Cook, 219 Ga. 316, 133 S.E.2d 585 (1963).
56. Albertson v. Williams, 108 Ga. App. 627, 133 S.E.2d 897 (1963).
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The 1952 amendment of GA. CODE Section 81-1001 (Georgia Laws,
1952, pp. 243, 245) providing that an order sustaining demurrers but
allowing a specified time for amendment was not a final order but ne-
cessitated the taking of another and final order after the expiration
of the time allotted was held unconstitutional as an unwarranted at-
tempt by the legislature to exercise judicial powers, and as a conse-
quence the original order fixed the law of the case both as to want of
cause of action and as to the time within which amendment might
be allowed. As a consequence, the subsequent allowance of an amend-
ment was error.5 7 A distinction may be found however in a case where
the order sustaining the demurrer does not provide for dismissal of the
action. In this latter situation where the petition is subsequently amend-
ed the original order may not constitute the law of the case, nor the
filing of an amendment constitute acquiescence. 58

If the absence of jurisdiction 5 9 or the passage of time provided by
the statute of limitationsG0 appears from the petition, such defect may
be taken advantage of by demurrer. A failure to demur does not con-
fess a cause of action, but the existence of the facts alleged and proved
must be such as authorizes recovery.6 1

More than a dozen cases decided during the period under survey
attest the fact that notwithstanding a contrary disposition in other
jurisdictions Georgia still adheres strictly to the doctrine received from
the common law that on demurrer a pleading is construed most strongly
against the pleader. 62 But this does not mean that the petition must be
given a strained construction, in violation of its reasonable and neces-
sary intendment,6 3 and properly pleaded facts are, on demurrer, taken
as true.64

Another oft repeated rule is that the ruling on demurrer unexcepted
to becomes the law of the case.65 All proceedings after the erroneous

57. Supra n. 43.
58. Clark v. S.F.C. Acceptance Corp., 109 Ga. App. 180, 135 S.E.2d 473 (1964).
59. Supra n. 4.
60. Pope v. Ledbetter, 108 Ga. App. 869, 134 S.E.2d 873 (1964).
61. Milwaukee Ins. Co. v. Powell, 108 Ga. App. 12, 132 S.E.2d 95 (1963).
62. Patterson v. Patterson. 219 Ga. 186, 132 S.E.2d 201 (1963): Fleming v. Brown

Granite Co., 219 Ga. 453, 133 S.E.2d 852 (1963); Ford Motor Co. v. Williams,
219 Ga. 505, 134 S.E.2d 32 (1963) ; S & S Builders, Inc. v. Equitable Inv. Corp.,
219 Ga. 557, 134 S.E.2d 777 (1964) ; Kicklighter v. City of Jesup, 219 Ga. 744,
135 S.E.2d 890 (1964); E. T. Barwick Mills, Inc. v. Stevens, 109 Ga. App. 248,
136 S.E.2d 28 (1964); J. C. Penney Co. v. Green, 108 Ga. App. 155, 132 S.E.2d
83 (1963); Farkas v. Kaufman, 108 Ga. App. 659, 134 S.E.2d 488 (1963)
Chatham v. Texaco, Inc. 109 Ga. App. 419, 136 S.E.2d 489 (1964).

63. Belk-Gallant Co. of LaGrange v. Cordell, 107 Ga. App. 785, 131 S.E.2d 575
(1963); Ford Motor Co. v. Williams, 108 Ga. App. 21, 132 S.E.2d 206 (1963);
Kendrick v. Miss Georgia Dairies, Inc., 109 Ga. App. 187, 135 S.E.2d 508 (1964).

64. Commonwealth Inv. Co. v. Frye, 219 Ga. 498, 134 S.E.2d 39 (1963).
65. Northside Manor, Inc. v. Vann, 219 Ga. 298, 133 S.E.2d 32 (1963); 33 Ponce

DeLeon Corp. v. Allen, 107 Ga. App. 782, 131 S.E.2d 130 (1963); Samples v.

[Vol. 16
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overruling of a general demurrer are, of course, nugatory.66 The sustain-

ing of a general demurrer had the effect of dismissing the petition

but where the defendant who filed the demurrer had pending a cross

action in addition to his answer, this cross action would still pend

unaffected by dismissal of the petition.6 7

In connection with the demurrer, the connotation placed on the

words general and special most often is that the general demurrer is

applicable to the whole and the special to a part. In fact a demurrer,

although addressed only to a particular paragraph of the pleading is not

necessarily a special demurrer but may be general as to some particular
issue in the case.68 It is more accurate to denominate a demurrer di-

rected to a defect of substance as general, and a demurrer directed to a
defect of form as special.69 The demurrer which pleads facts not pleaded

in the pleading assailed is a speaking demurrer and itself is fatally de-

fective. 70 The special demurrer, being itself a critic, must be free from

criticism, and must point out clearly and specifically wherein the al-

legations assailed are defective.7 1 The pleading of a conclusion without
support by factual allegations is subject to special demurrer.7 2 General

allegations of negligence,73 an improper measure of damages,7 4 or a mis-

joinder of parties or causes of action7 5 constitute defects which while

good against general demurrer may be assailed by special demurrer.
Of course allegations stricken on demurrer have no further place in the

case.7 6 While as against a special demurrer a specification of particulars
as to acts relied on as constituting a cause of action may not be avoided
by an allegation that the acts were more peculiarly within the knowl-

Samples, 107 Ga. App. 788, 131 S.E.2d 584 (1963) ; Bankers Fidelity Life Ins.
Co. v. Durcinka, 108 Ga. App. 112, 132 S.E.2d 216 (1963) ; Hester %. Dixie Fin.
Corp., 109 Ga. App. 204, 135 S.E.2d 504 (1964) ; Oliver v. Hoffman Int'l. Corp.,
109 Ga. App. 292, 135 S.E.2d 912 (1964).

66. Adams v. Cates Dev. Co., supra n. 27.
67. Chambless v. Cain, 107 Ga. App. 738, 131 S.E.2d 1i7 (1963).
68. Life Ins. Co. of Ga. v. Bunke, 107 Ga. App. 621, 131 S.E.2d 206 (1963).
69. Thomas v. Barnett, supra n. 37.
70. Cawthon v. Williams, 107 Ga. App. 886, 132 S.F.2d 214 (1963): Henderson v.

Henderson, 219 Ga. 310, 133 S.E.2d 251 (1963) ; Woodall v. Leachman, 109 Ca.
App. 86, 134 S.E.2d 844 (1964) .

71. Byck v. Lawton, 218 Ga. 858, 131 S.E.2d 176 (1963) ; Cawthon v. Williams, 107
Ga. App. 886, 132 S.E.2d 214 (1963) ; J. J. Woodside Storage Co. v. Carr, 108
Ga. App. 34, 132 S.E.2d 241 (1963).

72. Irby v. Lamb, 218 Ga. 840, 131 S.E.2d 183 (1963) ; Isley v. Little, 219 Ga. 23,
131 S.E.2d 623 (1963) .

73. Moran v. Moody, 108 Ga. App. 350, 133 S.E.2d 98 (1963) ; McKinney v. Borke,
108 Ga. App. 501, 133 S.E.2d 383 (1963) ; Kendrick v. Miss Georgia Dairies,
Inc., 109 Ga. App. 187, 135 S.E.2d 508 (1964); Chatham v. Texaco, Inc., 109
Ga. App. 419, 136 S.E.2d 489 (1964).

74. Hodges v. Georgia Kaolin Co., 108 Ga. App. 115, 132 S.E.2d 86 (1963).
75. Waddell v. City of Atlanta, 108 Ga. App. 103, 132 S.E.2d 137 (1963) ; Bryant v.

Motors Ins. Corp., 109 Ga. App. 47, 134 S.E.2d 905 (1964).
76. Lail v. Wright, 108 Ga. App. 22-3, 132 S.E.2d 519 (1963).
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edge of the defendant than of the plaintiff, yet, such general averments
are ordinarily sufficient as against a general demurrer. 77 Under the
elementary rule relieving of the necessity of pleading evidence the de-
fendant cannot require a plaintiff to allege whether or not the contract
sued on is in writing, and if the contract is one required by statute
to be in writing the presumption is that it was in writing.78 The para-
graphing and numbering of paragraphs of a petition constitute matters
of form and while such may be subject to special demurrer it will not
serve as occasion for dismissing the petition. 9 The overruling of a spe-
cial demurrer would not constitute reversible error it not appearing
that this ruling prejudiced the defendant in the preparation of de-
fense.80 Where, in response to a ruling of the trial court sustaining
special demurrers with leave to amend, petitioner does so amend and
the demurrers are renewed and overruled, petitioner cainot thereafter
be heard to complain that the ruling on demurrers prior to the amend-
ment was erroneous.81 Special demurrers on the ground of conclusion
presented no question as to the sufficiency of the pleading to set forth
a cause of action, and the ruling thereon constituted no bar to the
court's subsequent action in sustaining a motion to dismiss in the na-
ture of a general demurrer.8 2

PLEA, ANSWER AND CROSS ACrION

Upon the sustaining of a jurisdictional plea by the court, the plain-
tiff may re-file his action under the provisions of GA. CODE Section
3-808 without first paying the accrued costs as would be required upon
nonsuit by the court or voluntary dismissal by GA. CODE Section 3-508.83

The plea or answer must be signed by defendant or his counsel.8 4 Plead-
ing in defense that defendant can neither admit nor deny an allegation
in the petition must give the reason why defendant can neither admit
nor deny, or else such will be treated as an admission.8 5 And where the
answer is contradictory in that it both admits and denies an allegation
the admission and not the denial controls.8 6 Where plaintiff by
amendment re-casts the petition then the defendant is allowed a reason-

77. Meeks v. Douglas, 108 Ga. App. 424, 133 S.E.2d 768 (1963).
78. Southern Land, Timber & Pulp Corp. v. Davis & Floyd Eng'rs., Inc., 109 Ga.

App. 192, 135 S.E.2d 454 (1964).
79. Supra n. 28.
80. Grier v. Donner, 108 Ga. App. 546, 134 S.E.2d 46 (1963) .
81. Bell v. Camp, 109 Ga. App. 221, 135 S.E.2d 914 (1964).
82. Cain v. Chambless, 109 Ga. App. 166, 135 S.E.2d 465 (1964).
83. Davis v. Holt, 108 Ga. App. 280, 132 S.E.2d 796 (1963).
84. Conley Millwork Co. v. Epler, 107 Ga. App. 644, 131 S.E.2d 133 (1963) .
85. Rahal v. Titus, 107 Ga. App. 844, 131 S.E.2d 659 (1963).
86. Guarantee Reserve Life Ins. Co. of Hammond v. Norris, 108 Ga. App. 45, 132

S.E.2d 128 (1963).
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able time within which to answer, and is not limited in so answering
to an amendment to his original answer.87 An unsworn general denial
to a suit on a promissory note constitutes no issuable defense.88 A cause
of action ex delicto cannot be set off against an action ex contractu,
and vice versa, and the same applies in recoupment, unless in either
case there be involved equitable principles such as insolvency or non-
residence.8 9 The sustaining of defendant's general demurrer has the ef-
fect of dismissing the petition, but does not as a consequence result
in dismissal of the cross action.90 The rule is the same in equity where
the cross bill seeks relief germane to the original petition, but not
where the relief sought by the cross-petition is not germane to the main
action.91

PRE-TRIAL

Under the provisions of GA. CODE Section 38-2111 the trial judge
has a discretion as to the imposition of penalties or consequences for
failure to answer interrogatories within the time allowed, and as a
consequence no abuse of discretion was shown in overruling a motion
to strike the answer where the answers were belatedly filed.9 2 Where vi-
olation of the right of privacy by a detective agency is charged, the plain-
tiff's question on the interrogatory seeking information as to similar but
distinct investigations made by the defendant in unrelated damage suits
was such that the court erred in requiring answer. 93

Where no order is taken in a pending suit for a period of five years
dismissal of the action results automatically, and the trial judge is with-
out discretionary authority to order reinstatement.9 4

Understandably summary judgment proceedings have been most pro-
ductive of cases in the pre-trial area. This is true because like the gen-
eral demurrer it offers an opportunity to obtain a final judgment be-
fore actual trial before a jury. Such a motion may be granted with or
without supporting affidavits where the question is one of law and the
pleadings disclose no genuine issue as to any material fact.9 5 The rules
are clearly stated in the Summary Judgment Act,96 and if the pleadings,

87. Morris v. Johnson, 219 Ga. 81, 132 S.E.2d 45 (1963).
88. Supra n. 31.
89. Supra n. 36.
90. Supra n. 67.
91. Horton v. Harvey, 219 Ga. 265, 133 S.E.2d 35 (1963).
92. Supra n. 30.
93. Pinkerton Nat'l. Detective Agency, Inc. v. Stevens, 108 Ga. App. 159, 132 S.E.2d

119 (1963).
94. Freeman v. Ehlers. 108 Ga. App. 640, 134 S.E.2d 530 (1963); Swint v. Smith,

219 Ga. 532, 134 S.E.2d 595 (1964).
95. Mingledorff v. Bell, 107 Ga. App. 685, 131 S.E.2d 118 (1963).
96. GA. CODE ANN. §110-1203 (1959 Rev.).
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depositions and affidavits on file show that no genuine issue of material
fact exists which should go to a jury, and further that the moving party
is entitled to judgment as a matter of law then summary judgment
should be granted to movant.97 The grant of summary judgment is er-
ror, however, if either of these two prerequisites is not established.98

The time for the party opposing a motion for summary judgment to
present relevant evidence or show satisfactory reasons for nonproduction
is at the time of hearing on the motion in response to the order to show
cause, and if this is not done it is too late to complain later.9 9 The de-
nial in the answer of facts asserted in the petition will not alone prevent
summary judgment, as the object of the motion is to pierce the plead-
ings and it is incumbent upon the respondent in the motion to make a
showing sufficient to counter the showing made by movant. 100 Evidenti-
ary showing by affidavit must be positive and not simply "upon infor-
mation and belief" or "to the best of my knowledge."' 01 An order de-
nying summary judgment, even partial summary judgment, is not re-
viewable. 10 2 Where grant of summary judgment by trial court was re-
versed on appeal because of the existence of a genuine issue of material
fact, and upon trial before the trial court after remand the situation
was substantially the same the appellate court ruling constituted the
law of the case and it was consequently error to direct a verdict. 103 Or-
dinarily summary judgment procedure deals with the merits of the case
and if granted in favor of the claimant it affirmatively adjudges the
merits of the claim and would serve as a bar under the principal of res
adjudicata to any subsequent action, but the court will look at the sub-
stance rather than the nomenclature of a motion, and where the motion
is based on lack of jurisdiction then the grant of such motion would not

97. Montgomery v. Pickle, 108 Ga. App. 272, 132 S.E.2d 818 (1963) ; Hollis v. Saint
Joseph Infirmary, Inc., 108 Ga. App. 309, 132 S.E.2d 841 (1963); Hayes v.
Brown, 108 Ga. App. 360, 133 S.E.2d 102 (1963); Dennard v. Styles, 108 Ga.
App. 455, 133 S.E.2d 413 (1963).

98. Carmichael v. Gonzalez, 107 Ga. App. 746, 131 S.E.2d 149 (1963); Edwards v.
Employers Mut. Liab. Ins. Co., 219 Ga. 121, 132 S.E.2d 39 (1963); Bankers
Fid. Life Ins. Co. v. O'Barr, 108 Ga. App. 220, 132 S.E.2d 546 (1963) Well
v. Chemical Bank New York Trust Co., 108 Ga. App. 387. 133 S.E.2d 52 (1963)
Kreiss v. Allatoona Landing, Inc., 108 Ga. App. 427, 133 S.E.2d 602 (1963);
Pippin v. Mutual Life Ins. Co. of N. Y., 108 Ga. App. 741, 134 S.E.2d 446
(1963).

99. King v. Fryer, 107 Ga. App. 715, 131 S.E.2d 203 (1963).
100. Camp v. Fulton County Medical Soc'y., 219 Ga. 602, 135 S.E.2d 277 (1964).
101. Planters Rural Tel. Co-op. v. Chance, 108 Ga. App. 146, 132 S.E.2d 90 (1963) .
102. Cromer v. Cromer, 219 Ga. 206, 132 S.E.2d 76 (1963); Banister v. National

Fire Ins. Co. of Hartford, 108 Ga. App. 202, 132 S.E.2d 518 (1963) ; Mississippi
Tank Co. v. White, 108 Ga. App. 609, 134 S.E.2d 66 (1963).

103. One In All Corp. v. Fulton Nat'l. Bank, 108 Ga. App. 142, 132 S.E.2d 116
(1963).
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constitute a bar to a subsequent action, but would be simply analagous
to the sustaining of a plea to the jurisdiction. 10 4

TRIAL

JURY

The right to individual examination of each juror is quite broad,
but in a case wherein there was nothing to show insurance coverage,
counsel was denied the privilege of questioning the jurors as to any
relationship with insurance companies. In affirming, the court held,
" ... there must be some limit upon the extent of the examination.
The examination is conducted under the supervision and direction of
the trial court, and what questions may or may not be asked must neces-
sarily be left largely to the sound discretion of the court, the exercise
of which will not be interfered with unless clearly abused." 105 Parties
to civil cases are entitled to a panel of twenty-four competent and im-
partial jurors from which to strike a jury, and a juror who is not im-
partial should not be placed upon the panel. It was not error for the
trial judge to excuse a juror who stated that he did not know whether
he could be impartial or not, and further the exclusion was not harmful
or prejudicial since it does not appear that there was any deprivation
of a qualified panel.106 The respondent in contempt proceedings is not
entitled to a trial by jury except where such is expressly provided by
statute.10 7 Where there are ambiguities in a contract which create is-
sues of fact, the determination of those issues is for a jury, and where
there was no waiver of jury trial construction by the court was error. 0 8

MOTIONS

Strict compliance with the statutory requisites for grant of a motion
for continuance is vital, and overruling and denying such a motion is
proper where the record does not disclose that movant made the state-
ment under oath, or that counsel made it in his place, and that the mo-
tion was not made for delay.' 09 Where during the trial of an action
the court comments on evidence in a manner which counsel feels con-
tains or intimates an expression of opinion as to what has been proved,
it is incumbent upon him to object or move for a mistrial at that

104. Lamex, Inc. v. Sterling Extruder Corp., 109 Ga. App. 92, 135 S.E.2d 445 (1964).
105. Whaley v. Sim Grady Mach. Co., 218 Ga. 838, 131 S.E.2d 181 (1963).
106. American Cas. Co. v. Seckinger, 108 Ga. App. 262, 132 S.E.2d 794 (1963).
107. Branch v. Branch, 219 Ga. 601, 135 S.E.2d 269 (1964).
108. Milton Frank Allen Publications, Inc. v. Georgia Ass'n. of Petroleum Retailers,

Inc., 219 Ga. 665, 135 S.E.2d 330 (1964).
109. Whitton v. Whitton, 218 Ga. 845, 131 S.E.2d 189 (1963).
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time. 110 The office of a motion for nonsuit is not to test the legal suf-
ficiency of a petition or to invoke a ruling as to whether the petition

states a cause of action, but only brings up the question whether the

plaintiff has proved his case as laid, without establishing such addition-
al facts as disprove his right to recover."' Upon motion for nonsuit

and motion by plaintiff to reopen his case for additional evidence, the
latter motion is addressed to the discretion of the trial judge and deny-
ing the additional evidence was proper when it could not have altered
the propriety of the nonsuit granted.112 The ruling on a motion for

nonsuit is not reviewable by motion for new trial."'8
A trial judge may direct a verdict only "where there is no conflict in

the evidence, and that introduced with all reasonable deductions or in-
ferences therefrom shall demand a particular verdict," and if there be
any reasonable inference supported by evidence which would authorize
a verdict to the contrary the court cannot properly direct the verdict.
The fact that the judge may feel that the strength or weight of the evi-
dence is on one side, or that he might grant a new trial if the verdict
be returned which he thinks is contrary to the preponderance of the
evidence is not sufficient.1 4 It is never error to refuse to direct a
verdict. 1 5 It is still essential before defendant will be heard on a motion
for a directed verdict that he first close his case.116 Where the law of the
case was established by reversal of the grant of summary judgment, that
material issue of fact remained, and the evidence before the court upon
trial was substantially the same, grant of directed verdict was error.117

The direction of a verdict may be reviewed by a direct bill of excep-
tions assigning error on the ground that there were issues of fact which
should have been submitted to the jury. The rule that the sufficiency
of the evidence can be reviewed only by a motion for new trial does
not apply in such cases." 8 But to have a reviewable exception error
must be assigned on the direction of the verdict when there were issues
of fact which should have been submitted to the jury, as an exception

110. Freedman v. Housing Authority of the City of Atlanta, 108 Ga. App. 418, 136
S.E.2d 544 (1963).

111. Gazaway v. Securcd Ins. Co., 109 Ga. App. 428, 136 S.E.2d 531 (1964) ; Lovett
v. American Family Life Ins. Co., 107 Ga. App. 603, 131 S.E.2d 70 (1963) .

112. Overstreet v. Dixon, 107 Ga. App. 835, 131 S.E.2d 580 (1963).
113. Dorsey v. Hawkins, 107 Ga. App. 578, 130 S.E.2d 811 (1963); A.F. King &

Son v. Simmons, 107 Ga. App. 628, 131 S.E.2d 214 (1963); Ball v. State High-
way Dep't., 108 Ga. App. 457, 133 S.E.2d 638 .(1963).

114. Kesler v. Kesler, 219 Ga. 592, 134 S.E.2d 811 (1964).
115. Washington v. State, 218 Ga. 802, 130 S.E.2d 750 (1963) ; A. F. King & Son v.

Simmons, 107 Ga. App. 628, 131 S.E.2d 214 (1963); Smith v. Smith, 219 Ga.
739, 135 S.E.2d 866 (1964); Law v. Hulsey, 109 Ga. App. 379, 136 S.E.2d 161
(1964).

116. Wilson v. Kornegay, 108 Ga. App. 318, 132 S.E.2d 791 (1963).
117. Supra n. 103.
118. Scoggins v. Puckett, 219 Ga. 282, 133 S.E.2d 17 (1963).
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that the verdict was contrary to law and without evidence to support it
may raise only the questions in the general grounds of the motion for
new trial, and not the propriety of the order of the court directing the
verdict. 119

ARGUMENT

Adjudication that an attorney was in contempt for continuing to
insist upon his request to have an adverse witness recalled for further
cross examination contrary to repeated adverse rulings by the court was
not a flagrant or gross abuse of discretion warranting reversal. 120 Argu-
ment of counsel that the fact that the trial judge submits the case to
the jury indicates that he is of the opinion that a verdict is not de-
manded is improper.121 Differences between financial abilities of par-
ties, and the fact that one party is the better able to pay damages than
the other is not proper matter, and if presented in argument may well
provoke a mistrial.122 It is reversible error for a trial court to refuse
the defendant the right to argue before the jury the question of the
plaintiff's contributory negligence for the purpose of diminshing the
damages where the pleadings and the evidence reasonably support an
inference that the plaintiff was contributorily negligent.123

CHARGE

Thinking in terms of improvement in our rules of practice and pro-
cedure it is manifest that one area where improvement would materially
contribute to the reduction of the load of appellate cases and, more im-
portant, to the overall administration of justice, is that of the charge
of the court. Application of the rule applicable in other jurisdictions
of the necessity for exception before the jury retired, elimination of the
so-called "dumb act" prohibiting expression of opinion no longer fol-
lowed in the federal practice, and the revamping of our provisions rela-
tive to requests, as hereinafter discussed, would reduce to a minimum
frivolous appeals and the needless cluttering of appellate decisions which
serve to require of the trial judge the confusing of the jury rather than
enlightening direction. As illustrative of the problem, while the charge,
important though it should be, consumes a minimum amount of time
allotted to the trial, it furnishes more appellate cases each year than

119. Jones v. Pringle, 107 Ga. App. 618, 130 S.E.2d 924 (1963) ; Friendly Fin. Co. v.
Stover, 109 Ga. App. 21, 134 S.E.2d 837 (1964); Van Norden v. Auto Credit
Co., 109 Ga. App. 208, 135 S.E.2d 477 (1964) ; Stripland v. Nalley, 108 Ga. App.
311, 132 S.E.2d 849 (1963).

120. Crudup v. State, 218 Ga. 819, 130 S.E.2d 733 (1963).
121. J. J. Woodside Storage Co. v. Carr, supra n. 71.
122. Supra n. 106.
123. Southern Ry. Co. v. Cabe, 109 Ga. App. 432, 136 S.E.2d 438 (1964).
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any other phase of the trial with the possible exception of evidence.
During the year under survey well over fifty appellate cases were de-
cided on the main issue of an alleged error in the charge. Doubtless
many times that number involved one or more exceptions to such an
alleged error.

It is the duty of the trial court, whether requested or not, to give
the jury appropriate instructions on every substantial and vital issue
presented by the evidence, and on every theory of the case. 124 The
charge should not be couched in language tending to belittle or dis-
parage one contention. 125 It must not be confusing,12 6 conflicting,127

or argumentative. 12s The trial judge should not preempt the province
of the jury by charging them what would or would not constitute
prudence or negligence in a particular case.129 The language used by
an appellate court may well be inappropriate and reversible error if
used by a trial judge in his charge.SO The expression of the opinion of
the trial judge as to the evidence is reversible error.' 3' A charge not
based or warranted under the pleadings or the evidence is error. 32 But
even though not pleaded, if the evidence is admitted without objections
it creates an issue, and charging thereon is not error.133 A charge which
erroneously states the contentions of a party necessitates a new trial. 34

While in charging the jury it is ordinarily not reversible error to charge
the contentions as made by the pleadings even though some of them
are not supported by the evidence, yet to instruct the jury on the law
of a contention as to which there is no evidence may cause reversal. 13 ,

A charge on a contention arising from the evidence, though not pleaded,
is not improper. 136 The charge may serve to correct the erroneous ad-

124. Crown Carpet Mills, Inc. v. C. E. Goodroe Co., 108 Ga. App. 327, 132 S.E.2d
824 (1963) ; American Fire & Cas. Co. v. Grizzle, 108 Ga. App. 496, 133 S.E.2d
400 (1963); Myerholtz v. Conway, 108 Ga. App. 697, 134 S.E.2d 513 (1963);
American Family Life Ins. Co. v. Glenn, 109 Ga. App. 122, 135 S.E.2d 442
(1964).

125. Lincoln Life Ins. Co. of Ga. v. Anderson, 109 Ga. App. 238, 136 S.E.2d 1
(1964).

126. Fitzgerald Mills Corp. v. Kautz, 108 Ga. App. 297, 132 S.E.2d 846 (1963) .
127. Baxter v. State Highway Dep't., 108 Ga. App. 324, 132 S.E.2d 863 (1963).
128. King v. Baker, 109 Ga. App. 235, 136 S.E.2d 8 (1964).
129. Etheridge Motors, Inc. v. Haynie, 107 Ga. App. 674, 131 S.E.2d 212 (1963);

Northern Freight Lines, Inc. v. Southern Ry. Co., 108 Ga. App. 189, 132
S.E.2d 541 (1963).

130. Northern Freight Lines, Inc. v. Southern Ry. Co., supra n. 129.
131. Foster v. Kelly, 107 Ga. App. 801, 131 S.E.2d 587 (1963) ; Slater v. Dodd, 108

Ga. App. 879, 134 S.E.2d 848 (1963).
132. Campion v. McLeod, 108 Ga. App. 261,132 S.E.2d 848 (1963).
133. Todd v. Fellows, 107 Ga. App. 783, 131 S.E.2d 577 (1963) ; Freedman v. Hous-

ing Authority of the City of Atlanta, 108 Ga. App. 418, 136 S.E.2d 544 (1963).
134. Farr v. Collins, 109 Ga. App. 37, 135 S.E.2d 65 (1964).
135. Bell v. Camp, 109 Ga. App. 221, 135 S.E.2d 914 (1964); Phillips v. Howard,

109 Ga. App. 404, 136 S.E.2d 473 (1964).
136. Owensby v. Jones, 109 Ga. App. 398, 136 S.E.2d 451 (1964) .
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mission of evidence.1 3 7 As with other errors, an error in the charge to
warrant reversal must be harmful or prejudicial, 138 and in consideration
of the alleged error the appellate court will consider the charge as a
whole and not just one isolated extract presented, perhaps, out of con-
text.139 A recharge to the jury urging the jury to agree on a verdict after
some hours of deliberation was approved. 140

It is in regard to requests to charge that we find one requirement not
beneficial to an understandable and proper charge, but contemplated
to require an otherwise intelligible charge to become so verbose as to
be of no aid to the jury. That is the requirement that a request to
charge if proper and appropriate must be given in the exact language
requested regardless of whether or not the substance of the requested
charge is given elsewhere in the original charge. Astute counsel may, if
he so desire, present so many and such verbose requests-and yet all
proper-that the giving of them all will so overwhelm the jury that the
charge will utterly fail to aid the jury as it should. On the contrary,
compliance with the requisites of this rule is contemplated simply to
confuse the jury, and at times when carried to excess to totally obscure
from the jury any and all understanding of the issues for their determi-
nation. This situation was discussed in an opinion written by Judge
Hall, who is particularly well grounded in the procedural field.

Unfortunately, the law in Georgia is that it is reversible error
for a trial judge to refuse to give a pertinent legal charge in the
language requested even though the propositions therein stated
are substantially and correctly covered by the general charge
of the court. Vaughan v. Vaughan, 212 Ga. 485 (1), 93 S.E.2d
743. The rule of common law, in the Federal Courts, and in
practically all our states is to the contrary. 88 C.J.S. Trial
§399, pp. 1088-1098; 53 Am. Jur. 424, §527. 'The reason for
the [common law as distinguished from the Georgia] rule is,
that as the object of giving instructions at all is to give to the
jury a clear and concise statement of the law applicable to the
facts of the case they are about to consider, a duplication of in-
structions, or a multiplication thereof, as would frequently re-

137. McDuffie v. Tanner, 108 Ga. App. 213, 132 S.E.2d 675 (1963).
138. Rolan v. Rittenhouse, 107 Ga. App. 769, 131 S.E.2d 112 (1963); Lyle v. Di-

puma, 107 Ga. App. 880, 131 S.E.2d 784 (1963); City of Louisville v. Clark,
108 Ga. App. 389, 133 S.E.2d 45 (1963) ; Davenport Bros. v. Pepper, 108 Ga.
App. 372, 133 S.E.2d 54 (1963); Dodson v. Gulp, 108 Ga. App. 408, 133 S.E.2d
631 (1963); Parker v. Adamson, 109 Ga. App. 172, 135 S.E.2d 487 (1964);
Burgany v. Morris, 219 Ga. 776, 135 S.E.2d 868 (1964); Fuller, v. Fuller, 109
Ga. App. 386, 136 S.E.2d 461 (1964); Delta Corp. v. Knight, 109 Ga. App. 3,
135 S.E.2d 56 (1964).

139. Cole v. Holland, 219 Ga. 227, 132 S.E.2d 657 (1963) ; Mendel v. Pinkard, 108
Ga. App. 128, 132 S.E.2d 217 (1963); Gahring %. Barron, 108 Ga. App. 530,
133 S.E.2d 389 (1963) ; Karinisky v. Blackshear, 108 Ga. App. 492, 133 S.E.2d
441 (1963).

140. Ratcliff v. Ratcliff, 219 Ga. 545, 134 S.E.2d 605 (1964).
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sult if all the instructions requested by counsel were granted,
would have a tendency to mislead or greatly confuse, rather
than guide, the jury in their deliberations, and thus frustrate
the very object for which the instructions are given.' 88 C.J.S.
Trial §399, pp. 1090-1092. 'Georgia followed the common law
rule until 1854. Long v. State, 12 Ga. 293; Vaughan v.
Vaughan, 212 Ga. 485, 486, 93 S.E.2d 743 supra. However, in
many states, including Georgia (Ga. L. 1853-54, p. 46), in the
mid-nineteenth century ' . . . the chief powers of the common-
law trial judge were taken away from him by legislation dur-
ing the equalitarian and anti-professional revolt.. . . ' Vander-
bilt, Modern Procedure and judicial Administration 1244. As
a consequence the court's so-called charge is really not the
charge of the trial judge. The destruction of the common-law
power of the trial judge ' . . . leads counsel to forget that they
are officers of the court and to deal with the rules of law and
procedure exactly as the professional football coach with the
rules of the sport. It leads to exertion to "get error into the
record" rather than to dispose of the controversy finally and
upon its merits.' Pound, The Causes of Popular Dissatisfaction
With The Administration of Justice, 29 A.B.A. Rep. 395.
The answer is to restore the common-law power of the trial
judge so that he will become once again the presiding officer
of the trial guarding rights and the majesty of the law, rather
than an umpire bound in the chains of archaic procedures.
Regardless of the view of this court, however, 'the decisions of
the Supreme Court of Georgia interpreting Code [Ann.]
§70-207 are binding on this court as precedents and any rem-
edy in this regard lies before that court or in the branch of
our government that enacted the Code section.' Globe Mo-
tors, Inc. v. Noonan, 106 Ga. App. 486, 488, 127 S.E.2d 320,
323.141

Fortunately to require application of this rule there must be an as-
signment of error specifically on the ground that the request to charge
was not given in its exact language, otherwise the rule will not be ap-
plied. 14 2 Generally speaking when an issue is substantially covered by
the charge more specific or detailed charge need be given only upon re-
quest, 143 and a request is necessary to require a charge on an issue cre-

141. Bibb Transit Go. v. Johnson, 107 Ga. App. 804, 131 S.E.2d 631 (1963).
142. Wells v. Metropolitan Life Ins. Co., 107 Ga. App. 826, 131 S.E.2d 634 (1963)

Boykin v. Parker, 108 Ga. App. 718, 134 S.E.2d 531 (1963); Life & Cas. Ins.
Co. of Tenn. v. Hulsey, 109 Ga. App. 15, 134 S.E.2d 880 (1964); Delta Corp.
v. Knight, 109 Ga. App. 3, 135 S.E.2d 56 (1964).

143. Lovinger v. Pfeffer, 107 Ga. App. 636, 131 S.E.2d 137 (1963) ; Hubbard v.
Squadrito, 107 Ga. App. 651, 131 S.E.2d 227 (1963); Schaffer v. Padgett, 107
Ga. App. 861, 131 S.E.2d 796 (1963); Southern v. Hunt, 107 Ga. App. 876, 132
S.E.2d 132 (1963) ; Houseworth v. Abbott, 219 Ga. 304, 133 S.E.2d 249 (1963) ;
Kane v. Standard Oil Co. of Ky., 108 Ga. App. 602, 133 S.E.2d 913 (1963);
Brown v. Kirkland, 108 Ga. App. 651, 134 S.E.2d 472 (1963).
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ated by the evidence alone.14 4 For the refusal of a request to charge
to constitute error the request must be perfect in form, correct, ac-
curate and adjusted to the pleadings, the law and the evidence, 14 5 it

must not be argumentative, 146 and must require no inference to make it
perfect.147 Where by a request to charge an issue is raised, the party
requesting is thereafter estopped from taking the inconsistent position
that the charge was not supported by the evidence. 148

VERDICT AND JUDGMENT

A general finding by the jury for one of the parties in the case is
tantamount to a finding for the whole amount of that party's claim. 149

A plaintiff cannot require that a verdict in his favor be separated into
different items of damages.1 50

A judgment or decree must be construed in the light of the plead-
ings upon which it is based, even though in so construing it the generali-
ty of the judgment or decree may be modified. 1 1 A judgment which
is void for any cause is a mere nullity, and may be so held in any court
when it becomes material to the interest of the parties to consider it.
It is attended by none of the consequences of a valid adjudication nor
is it entitled to the respect accorded to one. It can neither affect, im-
pair nor create rights. It has no binding effect on person or on pro-
perty.152 A trial judge has the power during the same term of court
at which a judgment is rendered to revise, correct, revoke, modify, or
vacate such judgment, even upon his own motion, for the purpose of
promoting justice and in the exercise of a sound legal discretion. This
inherent power of the court extends to all orders and judgments save
those which are founded upon verdicts. It is not too late for the
judge to exercise this power if the proceeding for that purpose was
begun during the term at which the judgment was rendered."53 An in-
tervention seeking to claim funds placed in the registry of the court

144. Supra n. 37.
145. Atlanta Metallic Casket Co. v. Hollingsworth, 107 Ga. App. 594, 131 S.E.2d 61

(1963); Durand v. Reeves, 219 Ga. 182, 132 S.E.2d 71 (1963); Moses v. Tift
County, 108 Ga. App. 695, 134 S.E.2d 501 (1963).

146. Thomas v. Barnett, 107 Ga. App. 717, 131 S.E.2d 818 (1963); Slater v. Dodd,
108 Ga. App. 879, 134 S.E.2d 848 (1964).

147. Wells v. Metropolitan Life Ins. Co., 107 Ga. App. 826, 131 S.E.2d 634 (1963)
Boykin v. Parker, supra n. 142.

148. Davis v. Laird, 108 Ga. App. 729, 134 S.E.2d 467 (1963).
149. Supra n. 33.
150. Cotton States Mut. Ins. Co. v. Phillips, 108 Ga. App. 56, 131 S.E.2d 803 (1963).
151. Hudgins & Co. v. Chesterfield Laundry, Inc., 109 Ga. App. 282, 135 S.E.2d 906

(1964).
152. Supra n. 6.
153. Barrett v. Manus, 219 Ga. 693, 135 S.E.2d 430 (1964) ; Kimsey v. Caudell, 109

Ga. App. 271, 135 S.E.2d 903 (1964).
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may not be sustained where the claim is based upon a dormant judg-
ment which has not been revived and upon which no suit has been
filed.154

MOTIONS AFTER VERDICT

MOTIONS IN ARREST AND TO SET ASIDE

A motion in arrest or to set aside a judgment will lie only for a defect
which is not amendable, and which appears on the face of the pleadings.
Any such motion going to matters not appearing on the face of the
record is governed by the same rules of practice as motions for a new
trial, and must contain a brief of evidence in every case where a motion
for new trial would require such brief of evidence.' 55 Where default
judgment was taken in a case on the thirty-first day after service, or
within the fifteen day period allowed for the opening of defaults, mov-
ants filed within the term the judgment was rendered, but on the twenty-
first day after rendition, a motion to set aside the judgment, open the
default and permit defensive pleadings, the trial judge was affirmed in
ruling that the original judgment was set aside but as the time for
opening the default as a matter of right had passed, and there was no
legal showing of cause for opening, the default could not be opened
and second default judgment was entered.15 6 A defect in the process
of the court is good ground for a motion in arrest if it is not a mere
irregularity such as may be cured by the judgment.157 A motion to set
aside a default judgment on the ground of fraud failed to set forth a
cause of action because there was no allegation of any act by the plain-
tiff before the rendition of judgment upon which the defendant could
have placed confidence or been assured that plaintiff would not take
judgment, or that prevented defendant from appearing to defend the
suit. 158 Failure of a party to acknowledge payment and suggest moot-
ness, and permit entry of judgment did not serve to constitute fraud
such as to warrant vacation of that judgment.1 59 Where defendant in an
ex delicto action which was in default was denied the right to contest
the amount of the damages before the jury and sought only to set
aside the verdict and judgment in order to make such contest rather
than to open the default and file defenses generally, the rule requiring
an allegation of a meritorious defense would not bar grant of relief on
his motion.'0

154. Howard v. Pate, 108 Ga. App. 50, 131 S.E.2d 852 (1963).
155. Grier v. Donner, 108 Ga. App. 126, 132 S.E.2d 81 (1963).
156. Parker v. Branan, 108 Ga. App. 229, 132 S.E.2d 556 (1963).
157. Supra n. 10.
158. Collier v. Hirsch, 218 Ga. 854, 131 S.E.2d 105 (1963).
159. Buice v. T. & B. Builders, Inc., 219 Ga. 259, 132 S.E.2d 784 (1963).
160. Williams v. Linn, 108 Ga. App. 629, 133 S.E.2d 892 (1963).
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MOTION FOR JUDGMENT N.O.V.

The purpose of the adoption of the rule providing for a motion for
judgment notwithstanding the verdict, was to provide for a final dis-
position of the case by the appellate court where the evidence is insuf-
ficient to justify the verdict rendered on any theory, or where a judg-
ment for the losing party in the trial court is demanded by the law. 101

The purpose of a motion for judgment n.o.v. in this jurisdiction is to
permit the trial court to review and reconsider its ruling on the ante-
cedent motion for directed verdict, 16 2 and consideration in the trial
and appellate courts of the ruling on the second motion is limited to the
grounds urged on the antecedent motion for directed verdict.1 "3 Where
the evidence demands a verdict for a party who, after denial of his mo-
tion for a directed verdict, moves for a judgment notwithstanding the
verdict, it is reversible error to refuse to grant such a motion. 16 4 Where
there is an evidentiary basis for the jury's verdict, the jury being free
to discard or believe whatever facts were inconsistent with their con-
clusion, it is error for the court to substitute its conclusions for those
of the jury and enter a judgment n.o.v., and on such a motion the evi-
dence must be accepted which is most favorable to the party in whose
favor the verdict was rendered,1 65 nor would a plaintiff be entitled to
a judgment n.o.v. in the full amount sued for where under the evidence
the jury might have found in his favor for a lesser sum.1 66

MOTION FOR NEW TRIAL

All parties who are interested in sustaining the judgment of the trial
court or who would be affected by a grant of a new trial are indis-
pensable parties to that motion and where not made parties the motion
should be dismissed.1 67 A verdict and judgment rendered against two or
more joint tort feasors is single and indivisible and must stand or fall

161. Milwaukee Ins. Co. v. Powell, 108 Ga. App. 12, 132 S.E.2d 95 (1963) ; Jackson's
Mill and Lumber Co. v. Holliday, 108 Ga, App. 663, 134 S.E.2d 563 (1963).

162. Crown Carpet Mills, Inc. v. C. E. Goodroe Co., supra n. 124.
163. Wright v. Trust Co. of Ga., 108 Ga. App. 783, 134 S.E.2d 457 (1963) .
164. Lester v. Copeland, 219 Ga. 195, 132 S.E.2d 190 (1963); Gulf Life Ins. Co. V.

Belch, 108 Ga. App. 480, 133 S.E.2d 622 (1963); Crews v. Crews, 219 Ga. 459,
134 S.E.2d 27 (1963) ; Georgia, Southern F, Florida Ry. Co. v. Meeks, 108 Ga.
App. 808, 134 S.E.2d 555 (1963) .

165. Mendcel v. Pinkard, 108 Ga. App. 128, 132 S.E.2d 217 (1963) ; Heath v. Charle-
ston & Western Carolina Ry. Co., 218 Ga. 786, 130 S.E.2d 712 (1963) ; Guaran-
tee Reserve Life Ins. Co. of Hammond v. Norris, 108 Ga. App. 45, 132 S.E.2d
128 (1963); American Cas. Co. v. Seckinger, 108 Ga. App. 262, 132 S.E.2d 794
(1963) ; Lincoln Life Ins. Co. of Ga. v. Anderson. 109 Ga. App. 238, 136 S.F.2d
1 (1964) ; Atlantic Coast Line R.R. Co. v. Heath. 109 Ga. App. 422, 136 S.E.2d
387 (1964) ; Fuller v. Fuller, 109 Ga. App. 386, 136 S.E.2d 461 (1964).

166. Piedmont Life Ins. Co. v. Bell, 109 Ga. App. 252, 135 S.E.2d 916 (1964).
167. Supra n. 20.
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in toto, but appropriate action must be taken in the trial court to make
this rule applicable. 168 The use of the term motion to set aside is mean-
ingless if the motion be directed to an error not appearing on the face
of the record as such a motion is bound by the rules of, and in fact is, a
motion for new trial. A motion for new trial made after the thirty day
period allowed may not be entertained unless some good reason be
shown why the motion was not made within the time required, which
reason shall be judged of by the court.169 A ground of a motion com-
plaining of the illegal admission of evidence is without foundation
where the evidence admission of which is protested or like evidence was
subsequently admitted either without objection or as elicited on cross
examination, for the reason that such error, if error, was harmless. 170

Similarly, and on the same principle, an erroneous charge if not harm-
ful or prejudicial is no sufficient ground."' l In order for the illegal ex-
clusion of profferd evidence to constitute a valid ground of the motion
it must appear that a pertinent question was asked, that the court ex-
cluded the answer, that a showing was made to the court at that time
as to what the answers would be, and that such excluded testimony was
material and would have benefitted movant. 172 Even if refusal to grant
a nonsuit or directed verdict was improper an exception to such cannot
be the ground of a motion for new trial. 73 Neither an exception to a
ruling on a motion to dismiss nor an exception to a ruling on pleadings
is a proper ground for a new trial motion."74 For a ground of the mo-
tion based upon newly discovered evidence to be entertained strict com-
pliance must be had with the statutory rules requiring affidavits as to
residence, associates, means of knowledge, character and credibility. 175

Special grounds of a motion based upon admission or exclusion of evi-
dence to warrant consideration must set out or specify the evidence in

168. Smith v. Barnett, 109 Ga. App. 142, 135 S.E.2d 435 (1964).
169. Union Life Ins. Co. v. Aaronson, 109 Ga. App. 369, 136 S.E.2d 142 (1964) .
170. Atlanta Metallic Casket Co. v. Hollingsworth. 107 Ga. App. 594, 131 S.E.2d 61

(1963); Rolan v. Rittenhouse, 107 Ga. App. 769, 131 S.E.2d 112 (1963); Todd
v. Fellows, 107 Ga. App. 783, 131 S.E.2d 577 (1963); Atlantic Nat'l. Bank v.
Edmund, 108 Ga. App. 63, 132 S.E.2d 103 (1963); Caribbean & Southeastern
Dev. Corp. v. Utzman, 108 Ga. App. 376, 133 S.E.2d 99 (1963); American
Family Life Ins. Co. v. Glenn, 109 Ga. App. 122, 135 S.E.2d 442 (1964) .

171. Byck v. Lawton, 218 Ga. 858, 131 S.E.2d 176 (1963).
172. Allen's Lithographing Trade Plant, Inc. v. Rapid Roller Co., 107 Ga. App. 557,

130 S.E.2d 805 (1963) ; Krasner v. Mullins, 108 Ga. App. 171, 132 S.E.2d 533
(1963).

173. A. F. King & Son v. Simmons, 107 Ga. App. 628, 131 S.E.2d 214 (1963); Law v.
Hulsey, 109 Ga. App. 379, 136 S.E.2d 161 (1964).

174. Myerholtz v. Conway, 108 Ga. App. 697, 134 S.E.2d 513 (1963); Allen v. Ful-
ton Nat'l. Bank, 109 Ga. App. 90, 135 S.E.2d 591 (1964); Owensby v,. Jones,
109 Ga. App. 398, 136 S.E.2d 451 (1964).

175. Borochoff v. Russell, 108 Ga. App. 266, 132 S.E.2d 861 (1963).
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such a way that the ground may be understandable. 176 Similarly, in
complaining of a charge or failure to charge in a special ground
of the motion, such ground is incomplete unless the pleadings or evi-
dence necessary to a consideration of the ground are quoted or specified
and referred to by page number of the approved brief of evidence. 177

Even so, under such circumstances, assignment that charge given was
erroneous as an abstract principle of law would be considered. 78 Spe-
cial grounds complaining generally of failure to charge the law on a cer-
tain subject which fail to specify just what rules of law should have
been charged are too general and indefinite to constitute a valid assign-
ment of error. 179 Where the exception to the charge is as to only part of
a sentence, an uncompleted fragment of a sentence, or to a combination
of widely scattered excerpts from the charge the ground is insufficient.1s0

Nor could an assignment of error on an instruction as a whole be upheld
even if a part thereof was improper, where a part was authorized.' 8 ' Spe-
cial grounds which failed to point out particular portions of the charge
allegedly not authorized by the evidence, or what portions were abstract-
ly incorrect were insufficient. 8 2 Under the general grounds of a motion,
where the motion is denied by the trial judge and there is any evidence
to support the verdict that ruling will not be reversed, 83 and under
those grounds no specific question of law is raised. 84 While the first
grant of a new trial on the general grounds will never be reversed, the
trial court has less discretion on a second grant on the general grounds,
but it does still have some discretion. A second grant on the general
grounds will be affirmed where the verdict is manifestly wrong, or sup-

176. Day v. Phillips, 107 Ga. App. 824, 131 S.E.2d 778 (1963); Wilson v. Kornegay,
108 Ga. App. 318, 132 S.E.2d 791 (1963); Houseworth v. Abbott, 219 Ga. 304,
133 S.E.2d 249 (1963) ; Mississippi Tank Co. v. White. 108 Ga. App. 609, 134
S.E.2d 66 (1963) ; Fraser v. Kichline, 108 Ga. App. 701, 134 S.E.2d 492 (1963)
Mote v. Seitz, 108 Ga. App. 667, 134 S.E.2d 516 (1963).

177. Stone v. Stone, 218 Ga. 789, 130 S.E.2d 727 (1963) ; Whaler v. Sir Grady Mach.
Co., 218 Ga. 838, 131 S.E.2d 181 (1963) ; Troy v. Wright Body Works, Inc., 109
Ga. App. 346, 136 S.E.2d 197 (1964).

178. Fuller v. Self, 107 Ga. App. 664, 131 S.E.2d 241 (1963).
179. Pritchard v. Myers, 219 Ga. 290, 133 S.E.2d 95 (1963).
180. King v. Baker, 109 Ga. App. 235, 136 S.E.2d 8 (1964).
181. State Highway Dep't. v. Cochran, 108 Ga. App. 61, 131 S.E.2d 802 (1963).
182. Supra n. 106.
183. King v. Chatham, 218 Ga. 853, 131 S.E.2d 107 (1963); Lundin v. Knnianskv,

107 Ga. App. 774, 131 S.E.2d 219 (1963) ; Mendel v. Pinkard, 108 Ga. App. 128,
132 S.E.2d 217 (1963) ; Georgia Elevator & Conveyor Co. v. Havertv Furniture
Co., 108 Ga. App. 558, 134 S.E.2d 70 (1963) ; Flowers v. Johnson, 109 Ga. App.
1, 134 S.E.2d 884 (1964); Car-Perk Services, Inc. v. Carr, 219 Ga. 322. 132
S.E.2d 780 (1963) ; Fowler v. Aldridge, 108 Ga. App. 358, 133 S.E.2d 48 (1963) ;
Bell v. State Highway Dep't., 108 Ga. App. 457, 133 S.E.2d 638 (1963) ; Kitchin
v. Kitchin, 219 Ga. 417, 133 S.E.2d 880 (1963); Parker v. Adamson, 109 Ga.
App. 172, 135 S.E.2d 487 (1964) ; Fuller, v. Fuller, 109 Ga. App. 386, 136 S.E.2d
461 (1964).

184. Kane v. Standard Oil Co. of Ky., 108 Ga. App. 602, 133 S.E.2d 913 (1963) .
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ported by evidence that is weak and unsatisfactory, or unless the great
preponderance of evidence is on the side of the losing party; otherwise
the grant of a second new trial must be held to be an abuse of discre-
tion. s 5 A defendant who admitted a prima facie case for recovery by
plaintiff and who obtained all relief prayed for in his defensive plea
was not entitled to a new trial.'86

APPELLATE REVIEW

JURISDICTION

The real need for review and reform in our rules of appellate pro-
cedure is made more manifest each year by the large number of cases
reaching our appellate courts which are disposed of on procedural
grounds and never allowed to reach a determination on the merits. It is
hoped that the inquiry into this situation presently under consideration
by the State Bar will prove to be productive of improvement.

The Supreme Court lacks jurisdiction to review the question of con-
stitutionality of statute where the point was not raised before and
passed upon by the trial judge.' s7 Similarly for the Court of Appeals to
pass upon the validity of a judgment attacked in that court because of
failure to attach policy to suit, that question must have been submitted
to and ruled upon by the trial court."s8 Failure to name codefendant, or
a joint and several judgment debtor as party defendant is not fatal, as
parties can be made in the appellate court; 8 9 but parties cannot be
made or added unless the original bill of exceptions names a plaintiff
in error and a defendant in error.190 The appellate courts will not de-
cide a moot question. 19 1 Nor will the court entertain jurisdiction of a
bill of exceptions to a judgment not final in its nature unless it be one
of a type particularly enumerated in the Code. 92 Instances include the
overruling of a plea of material alteration to a suit on a conditional

185. Simpson v. Brand, 108 Ga. App. 393, 133 S.E.2d 393 (1963).
186. Williams v. Metropolitan Home Improvement Co., 108 Ga. App. 426, 133 S.E.2d

601 (1963).
187. Undercofler v. United States Steel Corp., 219 Ga. 264, 133 S.E.2d 11 (1963)

Law v. State, 219 Ga. 583, 134 S.E.2d 776 (1964); Walther v. Walther, 219
Ga. 644, 135 S.E.2d 401 (1964); Richards v. Johnson, 219 Ga. 771, 135 S.E.2d
881 (1964).

188. Allen v. Safeco Ins. Co. of America, 108 Ga. App. 298, 132 S.E.2d 859 (1963).
No ground for mistrial could be considered on appeal other than a ground
urged before the trial court at the time of the making of the motion and before
verdict. Hudgins & Co. v. Chesterfield Laundry, Inc., 109 Ga. App. 282, 135
S.E.2d 906 (1964).

189. Wood v. Morris, 109, Ga. App. 148, 135 S.E.2d 484 (1964).
190. Armstrong v. Lamb, 109 Ga. App. 289, 136 S.E.2d 134 (1964).
191. Webb v. Housing Authority of the City of Atlanta, 219 Ga. 51, 131 S.E.2d 547

(1963) ; Harris v. Chappell, 219 Ga. 522, 133 S.E.2d 855 (1963).
192. Spence v. Sports Arena, Inc., 108 Ga. App. 658, 134 S.E.2d 504 (1963) ; Richard-

son v. Anderson, 108 Ga. App. 842, 134 S.E.2d 827 (1964) .
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sale contract and note, 193 dismissal of an answer on demurrer, 94 the
sustaining of special demurrers, 195 the granting'90 or dissolution' 97 of
a temporary order, the sustaining of demurrers to a plea in bar, 98 the
denial of a motion to set aside an order recommitting a matter to an
auditor,199 an order ovenuling objections to interrogatories, 200 an order
sustaining general demurrers which left pending in the court below a
second count,20' or a cross action of the defendant, 20 2 and an order
sustaining a motion of prospective additional parties defendant to dis-
miss as to them.203 The Court of Appeals has the right to grant super-
sedeas after the filing of the bill of exceptions in that court, but not be-
fore. 20 4 Some fifteen or twenty cases during the survey period were trans-
ferred by the Supreme Court to the Court of Appeals. Most of these
were on account of there being no equity in the case when it reached the
appellate level; 205 some were declaratory judgments, 206 which are not
placed within the equity jurisdiction by the grant of interlocutory relief
to preserve the status quto; 2 07 claims to funds in condemnation cases

are not within the jurisdictional provision as to involving questions re-
specting title to land;2 08 and those cases which simply involve applica-
tion of unquestioned and unambiguous provisions of the constitution
are within the jurisdiction of the Court of Appeals. 20 9 One case carried
to the Court of Appeals on proceeding on bill of interpleader was ap-

193. Van Norden v. Auto Credit Co., 107 Ga. App. 676, 131 S.E.2d 123 (1963) .
194. Griner v. Union Tex. Natural Gas Corp., 107 Ga. App. 886. 131 S.E.2d 832

(1963) ; Sheets v. Associates Discount Corp., 108 Ga. App. 856, 134 S.E.2d 885
(1964).

195. Waddell v. City of Atlanta, 108 Ga. App. 103, 132 S.E.2d 137 (1963).
196. Graham v. Graham, 219 Ga. 193, 132 S.E.2d 66 (1963).
197. Binford v. Western Elec. Co., 219 Ga. 404, 133 S.E.2d 361 (1963).
198. Williams v. Wellington, 108 Ga. App. 828, 134 S.E.2d 878 (1964).
199. Henry v. Century Fin. Co., 109 Ga. App. 141, 135 S.E.2d 342 (1964) .
200. Fricks v. Cole, 109 Ga. App. 143, 135 S.E2d 512 (1964) .
201. McFarland v. Lumpkin, 108 Ga. App. 370, 133 S.E.2d 117 (1963).
202. Wallace v. Eiselman, 219 Ga. 307, 133 S.E.2d 355 (1963).
203. Smith v. Viner, 219 Ga. 738, 135 S.E.2d 892 (1964).
204. Garland v. Gray, 108 Ga. App. 303, 132 S.E.2d 834 (1963).
205. Hudon v. North Atlanta, 219 Ga. 179, 132 S.E.2d 74 (1963) ; Mote v. Seitz, 219

Ga. 208, 132 S.E.2d 79 (1963); Kenimer v. Ward Wight Realty Co., 219 Ga.
275, 133 S.E.2d 18 (1963) ; Woods v. State, 219 Ga. 503, 133 S.E.2d 865 (1963) ;
Kimsey v. Caudell, 219 Ga. 494, 134 S.E.2d 5 (1963) ; Bremen Prods. Co. v.
Ledbetter Johnson Co., 219 Ga. 591, 134 S.E.2d 802 (1964) .

206. Bryant v. Clark Glass K- Mirror Co., 219 Ga. 703, 135 S.E.2d 383 (1964) ; Mock
v. Darby, 219 Ga. 597, 134 S.E.2d 805 (1964).

207. City of Atlanta v. Georgia Soc'y. of Professional Eng'rs,. 219 Ga. 535, 134
S.E.2d 592 (1964).

208. Richardson v. Anderson, 219 Ga. 264, 133 S.E.2d 16 (1963) ; Alexander v. Ro-
zetta, 219 Ga. 707, 135 S.E.2d 409 (1964).

209. Mims v. Boland, 219 Ga. 590, 134 S.E.2d 807 (1964) ; Glass v. State, 219 Ga.
565, 134 S.E.2d 813 (1964) ; Carswell v. Cannon, 219 Ga. 698, 135 S.E.2d 282
(1964) ; Allen v. State, 219 Ga. 777, 135 S.E.2d 885 (1964) .
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propriately transferred to the Supreme Court as an equitable proceed-
ing.210

BILL OF EXCEPTIONS

A tender of the bill of exceptions within the prescribed time is neces-
sary to the court's jurisdiction on appeal,2 11 and each of the two methods
of tender provided by the amendment of 1957212 is to meet a different
situation and each provides a different procedure, but if tender be not
made in one of the prescribed modes and as provided by statute the
writ of error will be dismissed.213 Where a bill of exceptions is tendered
to the trial judge, and by him returned for the purpose of correction,
the longest period the plaintiff in error has for this purpose, in the ab-
sence of providential cause or imperative necessity appearing from the
certificate of the judge, is thirty days.214

An order or certification of the bill of exceptions by one not au-
thorized by law is void.215 The use by the trial judge of the word
"specifies" instead of the word "contains" would not be fatal to the
writ; 216 and where the trial judge's certificate varies from the statutory
form the language of his certificate cannot merely by implication be
construed as being a denial of the truth of any part of the bill, but the
language shall be construed as a verification of the bill unless it af-
firmatively appears to be a denial of the truth of some part thereof.
Accordingly a bill is not conditionally certified where the certificate
after having asserted that the bill is true, recites that all the record neces-
sary is specified, and the judge adds "except" designated pleadings.217

Valid service of the bill of exceptions, or due and legal waiver or
acknowledgement thereof, is essential to jurisdiction. Service must be
personal, not by mail, whether normal, certified or registered, nor will
an admission of receipt cure the absence of service.2 18 Service or acknowl-
edgement or waiver by counsel of record is binding upon all represented
by such counsel whether or not he be in fact the leading counsel, 219 but

210. Russell v. Ware, 108 Ga. App. 628, 134 S.E.2d 48 (1963) .
211. Fountain v. Norton, 107 Ga. App. 646. 131 S.E.2d 240 (1963).
212. GA. LAWS, 1957, pp. 224-48, amending Code sections 6-903 and 6-906.
213. State Highway Dep't. v. Swain, 108 Ga. App. 708, 134 S.E.2d 506 (1963).
214. Howes v. First Nat'l. Bank & Trust Co., 108 Ga. App. 49, 131 S.E.2d 815

(1963).
215. Supra n. 213.
216. Johnston v. First Nat'l. Bank, 218 Ga. 772, 130 S.E.2d 698 (1963).
217. Atlantic Coast Line R.R. Co. v. Heath, 109 Ga. App. 422, 136 S.E.2d 387

(1964).
218. Bacon Grocery Co. v. Johnson, 107 Ga. App. 775, 131 S.E.2d 140 (1963) ; Mor-

gan v. Wright, 219 Ga. 385, 133 S.E.2d 341 (1963) ; Anderson v. Crawford, 219
Ga. 781, 135 S.E.2d 893 (1964); Williams v. North Carolina Mut. Life Ins.
Co., 107 Ga. App. 579, 130 S.E.2d 836 (1963).

219. Moorman v. Williams, 107 Ga. App. 640, 131 S.E.2d 238 (1963).
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leaving a copy at the office of counsel will not suffice.220

There is no prescribed form for an assignment of error. The cri-
terion of its sufficiency is that it specifically designates the error com-
plained of and points out wherein the error lies.221 If from the whole
assignment the true purpose or intent can be ascertained the inept use
of the words "accepted" and "accepts" for the words "excepted" and
"excepts" will not subject the bill to dismissal. 222 Obviously more care
needs to be observed in the preparation of assignments of error as so
many questions fail to reach the point of decision because of defective
or careless assignments. Rulings and orders referred to in a bill of ex-
ceptions, but which are not assigned as error and properly excepted
to, present no question for decision by the court. 223 Where error is as-
signed on the disallowance of an amendment, but the substance of the
amendment is not brought up there is nothing for the court to pass
on.224 Where the exception involves evidence, it will not be considered
where the movant fails to include the evidence which the court requires
to pass on the exception. 225 An assignment of error that order was
"contrary to law," 226 or that direction of verdict was "contrary to law
and the principles of justice" 227 will neither constitute a proper as-
signment. An assignment of error that the verdict is contrary to law
and the principles of justice and equity is too general and indefinite
to present any question except that the verdict for want of any evidence
to support it is contrary to law. 22s An assignment of error on the di-
rection of a verdict "for the reason that said verdict and judgment are
contrary to law and there was no legal evidence to support the same"
does not raise the question of the propriety of the action of the trial
judge in directing the verdict, but only whether or not the verdict as
rendered was supported by any competent evidence.2 29 Joint bills of
exception under the 1957 act of the General Assembly2 0 were received

220. Hill v. Starling, 219 Ga. 688, 135 S.E.2d 338 (1964).
221. Johnston v. First Nat'l. Bank, supra n. 216. A general assignment of error in a

bill of exceptions to the judgment overruling a motion for new trial is sufficient.
Moorman v. Williams, supra n. 219.

222. McIntyre v. Zav-Lav Paint & Lacquer Corp., 107 Ga. App. 807, 131 S.E.2d 640
(1963) ; Albertson v. Williams, 108 Ga. App. 627, 133 S.E.2d 897 (1963).

223. Georgia Elevator & Conveyor Co. v. Haverty Furniture Co., 108 Ga. App. 558,
134 S.E.2d 70 (1963); Dixie Auto Ins. Co. v. Smith, 109 Ga. App. 13, 134
S.E.2d 863 (1964).

224. Supra n. 19.
225. Simpson v. Brand, 108 Ga. App. 393, 133 S.E.2d 393 (1963) ; Baldwin v.

Grimes, 219 Ga. 68, 131 S.E.2d 563 (1963); Charles S. Martin Distrib. Co. v.
Roberts, 219 Ga. 525, 134 S.E.2d 587 (1964).

226. Sirmons v. Banks, 219 Ga. 535, 135 S.E.2d 897 (1964).
227. Van Norden v. Auto Credit Co., 109 Ga. App. 208, 135 S.E.2d 477 (1964).
228. Snpra n. 216.
229. Friendly Fin. Co. v. Stover, 109 Ga. App. 21, 134 S.E.2d 837 (1964) .
230. GA. LAWs, 1957, pp. 224, 234, GA. CODE ANN. §6-919 (1964 Rev.) .
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in two instances. 231 A codefendant in a tort action has no standing to
except to a judgment granting another codefendant's motion for sum-
mary judgment for the reason that his right to do so is dependent upon
the right to contribution, which does not come into existence until
those who have been sued have had judgment rendered against them.232

BRIEF OF EVIDENCE

The brief of evidence must be approved by the trial judge, and in the
absence of a properly approved brief all questions requiring considera-
tion of evidence will be resolved in favor of the judgment. 23 3 On pre-
sentation of an incorrect brief of evidence the trial judge may require
that it be corrected, and upon movant's failure or refusal to correct it
the judge may refuse to approve it, but before doing so he should call
attention to the particulars in which it is incorrect and afford the mov-
ant an opportunity to correct it.234 In cases of conflicts between the
facts recited in the motion for new trial and the record, the record
prevails. 235 Where there was delay in transmission of the transcript of
the record to the appellate court, but it did not affirmatively appear
from the clerk's certificate that delay was caused by plaintiff in error
or his counsel, the bill of exceptions would withstand the motion to
dismiss on this ground.236

BRIEF AND ARGUTNIENT

The filing of the brief late may subject counsel to a rule for con-
tempt, but will not be ground for dismissal of the bill of exceptions.' 7

Grounds laid in the bill of exceptions which are not argued either in
the written brief or oral argument are deemed by the appellate court
to have been waived and will not be considered.2 3s Where the brief

231. Sun Insurance Office, Ltd. v. Guest Camera Store, Inc., 108 Ga. App. 339, 132
S.E.2d 851 (1963); Life Ins. Co. of Ga. v. Blanton, 109 Ga. App. 116, 135
S.E.2d 437 (1964).

232. Southeastern Erection Co. v. Flagler Co., 108 Ga. App. 831, 134 S.E.2d 822
(1964).

233. Clark v. State, 219 Ga. 680, 135 S.E.2d 270 (1964) .
234. Bolton v. Creety, 107 Ga. App. 608, 130 S.E.2d 924 (1963).
235. Samples v. Samples, 107 Ga. App. 788, 131 S.E.2d 584 (1963); Foster v. Kelly,

107 Ga. App. 801, 131 S.E.2d 587 (1963).
236. Smith v. Barnett, 107 Ga. App. 849, 132 S.E.2d 139 (1963).
237. Moore v. Southern Dis. Co., 107 Ga. App. 868, 132 S.E.2d 101 (1963).
238. Allen's Lithographing Trade Plant, Inc. v. Rapid Roller Co., 107 Ga. App. 557,

130 S.E.2d 805 (1963) ; Harper Motor Lines, Inc. v. Roling, 218 Ga. 812, 130
S.E.2d 817 (1963); Whitton v. Whitton, 218 Ga. 845, 131 S.E.2d 189 (1963);
A. F. King & Son v. Simmons, 107 Ga. App. 628, 131 S.E.2d 214 (1963); West-
berry v. Radford, 107 Ga. App. 703, 131 S.E.2d 246 (1963); Ingram v. Metho-
dist Church District Board of Missions & Church Extension, 219 Ga. 100, 131
S.E.2d 848 (1963) ; Morris v. Johnson, 219 Ga. 81, 132 S.E.2d 45 (1963) ; Ken-
nedy v. State Highway Dep't., 108 Ga. App. 1, 132 S.E.2d 135 (1963).
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confines the issues involved to specified points all other questions made
by the assignments of error in the bill of exceptions will be treated
as abandoned, 23 9 and a specific abandonment by counsel in his oral ar-
gument will be effective.2 40

CONSIDERATION AND ADJUDICATION

The appellate court will sustain and affirm the decision of a lower
court if it be the right decision even though it be planted on wrong rea-
son.2 41 Eror in the trial court to warrant reversal must be harmful or
prejudicial to the appellant.242 The court will not pass upon questions
presented in a bill of exceptions when, even if the answers be favorable
to the complaining party, the rulings made could not possibly result in
any substantial benefit to such party.2 43 The appellate courts are courts
for the correction of errors and are not disposed to disparage without
cause the findings of the trial courts. Where there is any evidence to
support a verdict which on motion for new trial has obtained the ap-
proval of the trial judge, the appellate court will not reverse on the
general grounds. 24 4 Similarly the Supreme Court will reverse an order
denying interlocutory injunction only when there is no evidence to sup-
port such.245 The order of the lower court will be affirmed when based
on the pleadings and the evidence produced and the evidence is not
properly before the appellate court. 246 A former decision of an appellate
court in the same case becomes the law of the case and cannot thereafter
upon a subsequent appeal be modified or overruled. 247 A judgment of
a trial court, even though erroneous and reversible if reviewed, if un-
excepted to is also the law of the case.2 48 Such law of the case as made

239. Supra n. 216.
240. Brown v. Kirkland, 108 Ga. App. 651, 134 S.E.2d 472 (1963).
241. Walton v. Petty, 107 Ga. App. 753, 131 S.E.2d 655 (1963); Sims TV, Inc. v.

Fireman's Fund Ins. Co., 108 Ga. App. 41, 131 S.E.2d 790 (1963).
242. Supra n. 35.
243. Murdock v. Perkins, 219 Ga. 756, 135 S.E.2d 869 (1964).
244. Reserve Life Ins. Co. v. Ayers, 107 Ga. App. 660, 131 S.E.2d 122 (1963); Mc-

Kinney v. Brown, 107 Ga. App. 749, 131 S.E.2d 197 (1963); Lundin v. Kunian-
sky, 107 Ga. App. 774, 131 S.E.2d 219 ) 1963) ; Hopkins v. Sicro, 107 Ga. App.
691, 131 S.E.2d 243 (1963); Garnon v. Stern, 107 Ga. App. 793, 131 S.E.2d
599 (1963) ; Wells v. Metropolitan Life Ins. Co., 107 Ga. App. 826, 131 S.E.2d
634 (1963); Cohen v. Gotlieb, 108 Ga. App. 122, 132 S.E.2d 93 (1963) ; Mendel
v. Pinkard, 108 Ga. App. 128, 132 S.E.2d 217 (1963).

245. Allen v. City of Atlanta, 219 Ga. 65, 131 S.E.2d 549 (1963) ; Wilson v. Blake
Perry Realty Co., 219 Ga. 57, 131 S.E.2d 555 (1963) ; Verallas v. City of Chamb-
lee, 219 Ga. 551, 134 S.E.2d 594 (1964).

246. Cromer v. Cromer, 219 Ga. 206, 132 S.E.2d 76 (1963).
247. Life Ins. Co. of Ga. v. Burke, 107 Ga. App. 621, 131 S.E.2d 206 (1963) ; Moor-

man v. Williams, 107 Ga. App. 640, 131 S.E.2d 238 (1963); One in All Corp.
v. Fulton Nat'l. 'Bank, 108 Ga. App. 142, 132 S.E.2d 116 (1963) ; Life Ins. Co.
of Ga. v. Burke, 219 Ga. 214, 132 S.E.2d 737 (1963); Roberts v. Gwinnett
County, 109 Ga. App. 105, 135 S.E.2d 449 (1964).

248. Loudermilk v. Associates Dis. Corp., 109 Ga. App. 179, 135 S.E.2d 500 (1964).
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by the trial court on demurrer is as to the case as then constituted, and
if an amendment be allowed materially affecting the cause of action,
then the original demurrer ruling is no longer the law of the case as the
case is constituted after amendment. 249 But an amendment has no such
effect if it be not sufficient to materially or substantially alter the
original cause.250

The appellate court must apply the law as it exists at the time it ren-
ders its judgment. 25 1 In one case, the Court of Appeals, pursuant to
stipulation by all parties, entered a reversal and ordered a new trial for
the expressed purpose of allowing a settlement to be consummated. 252

Where a trial court judgment denying injunctive relief was reversed by
the Supreme Court and no stay was applied for or granted, the Supreme
Court's jurisdiction terminated when its judgment was made the judg-
ment of the trial court, and the subsequent reversal of that judgment
by the United States Supreme Court resulting in sending down to the
trial court that mandate of the United States Supreme Court.253 When
the judgment of a trial court overruling a plea in abatement was re-
versed by the Supreme Court, the only action which the trial court
thereupon had authority to take was to make that judgment on remit-
titur the judgment of the trial court and enter an order sustaining the
plea.25 4 Where the reviewing court ordered that judgment be affirmed
on condition that the award for punitive damages be written off, but
the original plaintiff never agreed to write off those damages, the only
recourse of the trial court was to grant a new trial.25 5 An action should
not be dismissed for misjoinder, but rather remanded with direction for
leave to amend.25 6 Where the trial court simply sustains all demurrers,
general and special without leave to amend, the special as well as the
general demurrers must be considered on review. 257 Where special de-
murrers to a petition have been erroneously overruled by the trial court,
the reviewing court in passing on the sufficiency of the petition to with-
stand a general demurrer will deal with it as if the special demurrers
had been sustained.258 Where a case is reversed and remanded for a
new trial on special grounds of the motion for new trial, the general
grounds of that motion need not be passed upon. 259 Where the ruling

249. Studdard v. Evans, 108 Ga. App. 819, 135 S.E.2d 60 (1964).
250. Hutchinson v. Perlis, 219 Ga. 291, 133 S.E.2d 18 (1963) .
251. Modern Homes Const. Co. v. Mack, 219 Ga. 715, 135 S.E.2d 386 (1964).
252. Lee v. Barron, 108 Ga. App. 473, 133 S.E.2d 256 (1963).
253. Curry v. Construction & General Laborers Union Local No. 438, AFL-CIO, 219

Ga. 38, 131 S.E.2d 559 (1963).
254. Gay v. Crockett, 219 Ga. 248, 132 S.E.2d 673 (1963).
255. Mangum v. Mills, 108 Ga. App. 535, 133 S.E.2d 429 (1963).
256. Bryant v. Motors Ins. Corp., 109 Ga. App. 47, 134 S.E.2d 905 (1964).
257. Supra n. 28.
258. Irby v. Lamb, 218 Ga. 840, 131 S.E.2d 183 (1963).
259. State Highway Dep't. v. Allen, 108 Ga. App. 388, 133 S.E.2d 64 (1963).
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by the reviewing court on one assignment of error renders nugatory all
proceedings subsequent to the commission of that error, further and
other assignments of error to those subsequent proceedings need not be
considered. 260 The Supreme Court will not consider a question certified
to it by the Court of Appeals where that question is a mixed question
of law and fact.261

SPECIAL ACTIONS

In garnishment proceedings, prior to the amendment of 1962,262 the
traverse could be filed at any time before the garnishee was discharged.
Since the passage of that act amending GA. CODE section 8-505 "so as to
prescribe the time of filing and trial" of traverse to the answer of a
garnishee, the traverse must be filed within fifteen days after the filing
of such answer, and the service of a copy thereon upon the plaintiff or
his attorney in the manner therein prescribed. An attack by the plain-
tiff in error, the garnishee, upon the judgment in the main case made
for the first time in his brief in the reviewing court comes too late.2 63

The purpose of the DECLARATORY JUDGMENT ACT is to settle and af-
ford relief from uncertainty and insecurity with respect to rights, status
and other relations and is to be liberally construed. A controversy is jus-
ticiable when there are interested parties asserting adverse claims upon
an accrued statement of facts.264 Declaratory relief will not be granted
where the petition fails to disclose a substantial controversy between
parties having adverse legal interests of such immediacy and reality as to
warrant such,2 65 or to construe a judgment, 266 or to protect a mere
privilege, 267 or to serve merely as an advisory opinion,268 or for the sole
purpose of adjudicating and enforcing rights already accrued. 269

Vhere evidence in a habeas corpus proceeding as to alleged denial
of due process was conflicting, and the prisoner failed to carry the bur-
den of overcoming the presumption of validity of his conviction, denial
by the trial judge is affirmed.27 0 Habeas corpus cannot be used as a

260. Roberts v. Roberts, 219 Ga. 741, 135 S.E.2d 880 (1964).
261. Raif v. State, 219 Ga. 649, 135 S.E.2d 375 (1964).
262. GA. LAWS, 1962, pp. 717, 720.
263. Boland v. Barge, 108 Ga. App. 689, 134 S.E.2d 463 (1963) .
264. Lott Investment Corp. v. City of Waycross, 218 Ga. 805, 130 S.E.2d 741 (1963)

Osborn v. Morrison, 219 Ga. 169, 132 S.E.2d 58 (1963).
265. Canal Ins. Co. v. Vaughn Lumber Co., 108 Ga. App. 243, 132 S.E.2d 558 (1963).
266. Choate v. Choate, 219 Ga. 250, 132 S.E.2d 671 (1963).
267. Hudon v. North Atlanta, 108 Ga. App. 370, 133 S.E.2d 58 (1963).
268. Village of North Atlanta v. Cook, 219 Ga. 316, 133 S.E.2d 585 (1963).
269. Dunn v. Campbell, 219 Ga. 412, 134 S.E.2d 20 (1963) ; Gant v. State Farm Mut.

Auto. Ins. Co., 109 Ga. App. 41, 134 S.E.2d 886 (1964); Milton Frank Allen
Publications, Inc. v. Georgia Ass'n. of Petroleum Retailers, Inc., 219 Ga. 665,
135 S.E.2d 330 (1964).

270. Gay v. Balkcom, 219 Ga. 554, 134 S.E.2d 600 (1964).
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substitute for appeal, writ of error or other remedial procedure for the
correction of errors, but only when the court was without jurisdiction

in the premises or where it exceeded its jurisdiction so that the judg-
ment or order complained of is void.271 The doctrine of res adjudicata
is applicable to habeas corpus proceedings, 272 and an effort by a trial
judge after entering a final order in a habeas corpus proceeding con-
cerned with child custody to retain jurisdiction thereafter by so pro-
viding in his judgment is ineffective for this purpose.273

Certiorari is a remedy constitutionally provided for review of certain
administrative agencies and inferior judicatories, and where appropriate,
cannot be abolished by the General Assembly. It is applicable to local
boards of education and the state board. 274

The remedy of mandamus is available to require a public official to
do his duty.275 It is for the enforcement of a duty or a right and not a

privilege, 276 and will not be applied to control the exercise of a discre-
tion in a particular way.2 77

Quo warranto will lie to inquire into the right of a public official
to hold his office, and if that right be established the relief sought will
be denied.

278

A bill of interpleader is warranted where the petition is filed by one
owing a debt claimed by two or more persons. 279

Contempt proceedings will not lie to enforce an informal and volun-
tary agreement which is entered into with the court by one who is not
a party to a cause pending before the court, and in which there is no

express command or prohibition by the court upon the volunteer.2 8 0

SPECIAL PROVISIONS

The bar of the statute of limitations is a privilege of the defendant,
the benefit of which he may elect to take advantage of or waive as he
pleases. The statute in most instances operates upon the remedy and
not the right, hence if the defendant chooses not to raise the objection
the right will be enforced. 28 The right to the bar may be raised by

271. Peppers v. Balkcom, 218 Ga. 749, 130 S.E.2d 709 (1963); Grimes v. Harvey, 219
Ga. 675, 135 S.E.2d 281 (1964).

272. Mitchem v. Balkcom, 219 Ga. 47, 131 S.E.2d 562 (1963); Turner v. Balkcom,
219 Ga. 48, 131 S.E.2d 563 (1963).

273. Kittel v. Comstock, 219 Ga. 161, 132 S.E.2d 77 (1963).
274. Morman v. Pritchard, 108 Ga. App. 247, 132 S.E.2d 561 (1963); Murdock v.

Perkins, 219 Ga. 756, 135 S.E.2d 869 (1964).
275. Stewart v. Davidson, 218 Ga. 760, 130 S.E.2d 822 (1963) ; Riley v. Garrett, 219

Ga. 345, 133 S.E.2d 367 (1963).
276. Kicklighter v. City of Jesup, 219 Ga. 744, 135 S.E.2d 890 (1964).
277. Eason v. Dowdy, 219 Ga. 555, 134 S.E.2d 788 (1964) .
278. Parker v. Davis, 218 Ga. 810, 130 S.E.2d 723 (1963) .
279. Adrian Lumber Co. v. Gillis, 219 Ga. 180, 132 S.E.2d 186 (1963).
280. Dunn v. Mulling, 108 Ga. App. 9, 131 S.E.2d 794 (1963).
281. Parker v. Thompson, 219 Ga. 293, 133 S.E.2d 28 (1963).
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special plea,282 or where the application of the bar appears on the face
of the petition (and only then) by demurrer.28 3 The twelve months
limitation upon the right to bring suit on a fire insurance policy in-
corporated in the policy is effective whether the action filed be de-
nominated ex contractu or ex delicto.2 8 4 The running of the statute may
be tolled by actual moral fraud by which the plaintiff has been debarred
or deterred from bringing his action,285 or insanity on the part of the
plaintiff.2 80 An action brought within the time provided by the statute
in a court of this state having jurisdiction of the subject matter, and
thereafter and after the time provided by the statute had run dismissed
for want of jurisdiction of the person may be renewed in another court
of this state having jurisdiction of the person and the subject matter,
and the fact that the dismissal is involuntary rather than voluntary is of
no consequence so long as the grounds for dismissal do not go to the
merits of the case. In such a case, however, filing must have been fol-
lowed by service of process. This rule has no application, however, to
a suit filed first in a federal court. 28 7 Just as one claiming the privilege
of the statute must plead it, so also one who relies on an exception
to the operation of the statute must clearly, plainly and distinctly plead
facts which bring him within the exception. 2 8 Loss of consortium of a
spouse is indirect injury to the person and is subject to the two year
statute of limitations. 2s9 The statute of limitations is not a bar to a
suit in this State on a revived judgment from Alabama unless five years,
the statutory period in such cause of action, has elapsed since the date
of revival to the date of bringing suit in this State. 290 An action pre-
maturely instituted is not barred as by the statute of limitations but
may be abated or dismissed upon motion.29 1

The doctrine of res adjudicata is applicable in habeas corpus cases. 292

A judgment by a court lacking jurisdiction over the subject matter is

282. Kimsey v. Caudell, 109 Ga. App. 271, 135 S.E.2d 903 (1964).
283. Supra n. 60.
284. Reece v. Massachusetts Fire &c Marine Ins. Co., 107 Ga. App. 581, 130 S.E.2d 782

(1963).
285. Frye v. Commonwealth Inv. Co., 107 Ga. App. 739, 131 S.E.2d 569 (1963).
286. Whalen v. Certain-Teed Prods. Corp., 108 Ga. App. 686, 134 S.E.2d 528 (1963).

Chance v. Planters Rural Tel. Co-op., 219 Ga. 1, 131 S.E.2d 541 (1963) .
287. Anderson v. Southern Bell Tel. &c Tel. Co., 108 Ga. App. 314, 132 S.E.2d 820

(1963).
288. Wallace v. Eiselman, 219 Ga. 595, 134 S.E.2d 807 (1964).
289. Pinkerton Nat'l. Detective Agency, Inc. v. Stevens, 108 Ga. App. 159, 132

S.E.2d 119 (1963); Wood v. Chevrolet Motor Div., 108 Ga. App. 457, 133
S.E.2d 382 (1963) . But see the subsequently enacted act providing for a four
year limitation on actions for recovery for loss of consortium: GA. LAWS, 1964,
p. 763.

290. Baty v. Holston, 108 Ga. App. 359, 133 S.E.2d 107 (1963).
291. Kinksdale Apartments, Inc. v. Board of Lights & Waterworks, 219 Ga. 49, 131

S.E.2d 557 (1963).
292. Supra n. 272.
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void and furnishes no basis for a plea of res adjudicata. 29 3 The full

faith and credit clause of the United States Constitution places foreign

judgments in a position similar to that of judgments of courts of this

State in so far as res adjudicata is concerned, but a judgment which by

its own terms is subject to be revoked or modified does not fall within
its terms.294

An original undertaking does not fall within the Statute of Frauds as

a promise to answer for the debt, default or miscarriage of another. 295

Where there is suit on a contract required by the statute to be in writ-
ing, there is a presumption that it is in writing. 296

STATUTES

During the 1964 session of the General Assembly a number of statutes
were enacted affecting the practice and procedure in the courts.

GA. CODE Chapter 3-1 was amended to insert after section 3-110 a
section to be designated section 3-110.1 providing that notwithstanding
the provisions of section 3-110 in any action arising out of alleged de-
ficiencies in the construction of improvements on real property, the par-
ty plaintiff may join in one action as parties defendant all parties who
allegedly contributed in the construction of the improvements as well
as their bonding companies.297

The time fixed by the various statutes of limitations was extending
to provide that if the expiration of that time fell between the date of
the filing of a peition and the appearance date, that time would be
extended to permit the filing of a cross action on or before appearance
day.

298

Land registration proceedings were amended to provide that any
party defendant might request a copy of the petition from the applicant
to be furnished within five days, and that defendants' time to answer is
tolled or suspended from the date of the request until the date he re-
ceives the copy requested, with all exhibits attached thereto. 299

GA. CODE section 113-1522 authorizing employment of counsel by an
administrator was amended to provide for the procurement of a judg-
ment for counsel fees.3 00

The garnishment law was amended by providing for an affidavit be-
fore and issuance by the clerk of any court of record in which the

293. West v. Hatcher, 219 Ga. 540, 134 S.E.2d 603 (1964).
294. Ferster v. Ferster, 219 Ga. 543, 134 S.E.2d 600 (1964).
295. Snellgrove v. Plywood Supply Co., 108 Ga. App. 87, 131 S.E.2d 839 (1963).
296. Supra n. 78.
297. GA. LAWS, 1964, p. 140.
298. GA. LAws, 1964, p. 165.
299. GA. LAws, 1964, pp. 170, 171.
300. GA. LAWS, 1964, pp. 211, 212.
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garnishment is (or is being) fled, or in which the main case is filed. 01

Section 1 of the NONRESIDENT MOTORISTS ACT was rewritten to pro-
vide for application to any accident occurring anywhere within the ter-
ritorial limits of the State of Georgia. 3 °2

Provision is made for the procedure for service by registered or certi-
fied mail upon minors fourteen years of age or older who are legal
residents but temporarily residing or sojourning outside the state.303

The GEORGIA ADMINISTRATIVE PROCEDURE ACT was adopted to estab-
lish uniform procedures for administrative agencies. 30 4

Time for filing of exceptions to an auditor's report fixed at twenty

days after filing, may now be extended by the trial judge. Further, it

is no longer required that such exceptions set out therein portions of

the record or the auditor's report or evidence, nor is it any longer
necessary that a ground of exception be complete in itself so long as

that part of the record necessary to an understanding of the errors
is sufficiently identified.3 05

The limitation period within which an action to recover for loss of

consortium was increased from two to four years. 306

Provision was made in connection with issuance of the writ of quo
warranto tor service upon a resident defendant temporarily residing or

sojourning outside the state.3 07

301. GA. LAWS, 1964, pp. 220-222.
302. GA. LAWS, 1964, pp. 299, 300.
303. GA. LAWS, 1964, pp. 301-303.
304. GA. LAWS, 1964, pp. 338-356.
305. GA. LAWS, 1964, pp. 697, 698.
306. GA. LAws, 1964, p. 763.
307. GA. LAWS, 1964, pp. 766, 767.
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