
TAXATION

By PHILIP MULLOCK*

Developments were surprisingly few during the period under review.

UNIFORMITY AND EQUALIZATION OF AD VALOREM TAXES

An ad valorem tax must satisfy three requirements which may, but
need not necessarily, overlap.
1) It must apply uniformly to all property tax.1 This ensures that
each type of taxable property bears the same rate of tax.
2) Valuations as between individual taxpayers must be fairly and justly
equalized so that each taxpayer pays only his proportionate share of
taxes. 2 This ensures uniformity in the tax base.
3) Valuation and assessment of property must be based upon the best
information obtainable. 3 This ensures that assessments will not be
made arbitrarily.

Property subject to ad valorem taxation includes "tangible property," 4

which has been construed to cover both real estate and tangible per-
sonal property.5 Uniformity, therefore, requires that both categories of
tangible property bear the same rate of tax. This requirement has been
zealously guarded by the courts and all attempts to tax real estate
and tangible personal property at different rates have come to nought.
A village ordinance levying a tax on real estate only6 and a city ordi-
nance imposing different rates of tax on real and tangible personal
property7 have both been held void. Where the modus operandi was
to change the taxable values of the two types of property disproportion-
ately rather than vary the rates of tax, the action of the County As-
sessor was also held to be void.8 In Lott Investment Corp. v. City of
Waycross,9 the City Charter required all real and tangible personal
to be taxed uniformily. However, the City did not require owners of
tangible personal property to make an return thereof or pay tax there-

*Associate Professor of Law, Walter F. George School of Law, Mercer University.
J.D., University of Chicago, 1957; LL.M., University of Virginia, 1959. Member
of The Virginia Bar.

1. GA. CONST. art. VII, §1, para. 3 (1945); GA. CODE ANN. §2-5403 (1948 Rev.).
2. GA. CODE ANN. §92-6911 (1961 Rev.).
3. GA. CODE ANN. §92-6913 (1961 Rev.).
4. Supra n. 1.
5. Vedery v. Village of Summerville, 82 Ga. 138, 8 S.E. 213 (1888).
6. Ibid.
7. City of Savannah v. Weed, 84 Ga. 683, 11 S.E. 235 (1890).
8. Hutchins v. Howard, 211 Ga. 830, 89 S.E.2d 183 (1955).
9. 218 Ga. 805, 130 S.E.2d 741 (1963).
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on. This de facto violation of the requirement of uniformity was
properly held to be illegal and void.

We have noted that when the method of fixing property values is ar-
bitrary, the vice is not lack of uniformity but failure to base assessments
upon the best information available. The point appears to have been
overlooked by the court in Colvard v. Ridley.10 Real estate was valued
in accordance with a survey made by an independent firm of ap-
praisers; household and kitchen furniture was valued at 10% of the
value of the owner's home; and the remaining tangible personal pro-
perty was accepted at the value returned by taxpayers. Assessments
made at 40% of these values were held void because in violation of the
rule of uniformity." But uniformity goes to the rate of tax applied
on the different types of taxable property. Moreover, unless it could
be shown, and it was not, that taxpayers filed false returns of their
tangible personal property, the requirement of equalization in valua-
tions as between taxpayers was complied with. Hence, the court more
properly should have based its decision on the fact, and the court
seemed to think it was, that assessments were made arbitrarily and not
upon the best information available. That this is so is indicated by
the subsequent history of the case. Following the lower court's injunc-
tion pursuant to the Supreme Court's decision, the Tax Commissioner
prepared a list of all real and personal property of all taxpayers in the
county, fixing the values thereof from all information available, and
making assessments at 40% of the values so determined. The decision
of the lower court in granting the Tax Commissioner's motion to va-
cate the injunction on the ground that the new assessments were based
upon the best information available was affirmed by the Supreme
Court.12

An interesting question concerning uniformity was posed in Delta
Air Lines Inc. v. Coleman.13 Delta was lessee of public land in Clayton
County, where the general practice in the case of leaseholds of pri-
vately owned land was to assess all ad valorem tax on the fair market
value of the entire fee against the fee owner, and argued that to assess
an ad valoerm tax on its leasehold interest would violate the equal
protection clauses of the state1 4 and federal 15 constitutions. This raised
the question of uniformity which, as the court pointed out, required

10. 218 Ga. 490, 128 S.E.2d 732 (1962).
11. The court mentions all three requirements noted above, but seems to rest its

decision on the absence of uniformity.
12. Colvard v. Ridley, 219, Ga. 361, 133 S.E.2d 364 (1963).
13. 219 Ga. 12, 131 S.E.2d 768 (1963).
14. GA. CONST. art. I, §1, para. 2 (1945) ; GA. CODE ANN. §2-102 (1948 Rev.).
15. U.S. CONST. AMEND. XIV,
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only that like property be taxed at the same rate. As applied to the
instant case, this meant no more than that all interests in real estate
must bear the same rate of tax. Hence the fact that the fee owner of
privately owned leasehold property bore the tax on the interests of both
lessor and lessee did not entail the conclusion that lack of uniformity
would result from taxing the lessee on his interest where the county
was barred by law from taxing the (public) lessor. In essence, Delta
was asking for its leasehold interest to be treated as exempt public
property on the ground that it was an interest in publicly held land.
The court pointed out, however, that GEQRGIA CODE section 92-104 re-
quires the owner of any estate in land less than a fee to pay tax on it,
and a leasehold was an estate in land less than a fee.' 6 Public property
is exempt' 7 only so long as it remains in public ownership, so that to
the extent it becomes privately owned, it is taxable. In fixing the value
of Delta's leasehold, the county was not, as the taxpayer argued, limited
to the fair market value of the unexpired term of the lease less the
rents required to be paid to the lessor. Rather, the county could "con-
sider the value of the land and the buildings including cost of fixtures
and improvements placed therein and also such facts that show whether
or not the business operated thereon is profitable as well as any other
relevant factors."18

SALES AND USE TAX

Packaging Exemption
The Sales and Use Tax is levied on the retail sale of tangible personal

property purchased within the State and on the use of such property
purchased at retail outside the State. 19 "Retail sale" means a sale to a
customer or to any person for any purpose other than for re-sale.20

Neither "retail sale" nor "use", however, cover "containers . . . used
for packaging tangible personal property for shipment or sale." 21 In
Undercofler v. Buck,22 two cases were consolidated, one involving the
sale of milk bottles and cases to milk distributors, the other the purchase
outside the State of bottles and cases by the producer and seller of soft
drinks. At issue was whether the sale of the milk bottles and cases
came within the packaging exemption. 23 In holding that they did, the
court invalidated the Commissioner's regulation, 24 ruling that return-

16. GA. CODE ANN. §92-114 (1961 Rev.).
17. GA. CODE ANN. §92-201 (1961 Rev.).
18. 219 Ga. 12, 131 S.E.2d 768, 772 (1963).
19. GA. CODE ANN. §92-3402a (1961 Rev.).
20. GA. CODE ANN. §92-3403a (C) (1) (1961 Rev.).
21. GA. CODE ANN. §92-3403a(C) (2) (1961 Rev.).
22. 107 Ga. App. 870, 132 S.E.2d 157 (1963).
23. Supra n. 21.
24. Exec. Order No. 59-25.
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able containers fell outside the scope of the exemption. Milk and soft
drink bottles and wooden cases were "containers" just as much as "the
most fragile and easily destroyed plastic or paper containers." The only
statutory restriction on the exemption was that the containers be "used
for packaging tangible personal property for shipment and sale." Hence
the further restriction imposed by the Commissioner excluding return-
able containers from the benefit of the exemption was inconsistent with
the statute and therefore void. However, the Legislature has now sided
with the Commissioner by adding two amendments to GEORGIA CODE

section 92-3403a (C) (2), which together ensure that the packaging ex-
emption will no longer apply to returnable containers.2 5

Compensation and Penalties
Under GEORGIA CODE section 92-3425a, dealers may compensate

themselves for collecting the tax by deducting and retaining 3% from
the amount due to the State. This compensation has now been limited
to 3% of the tax due on the first $120,000 of the dealer's annual taxable
sales.

2 6

The percentage rates of penalties imposed on dealers27 who fail to
make monthly returns on the 20th day of each following month have
been supplemented by dollar amount minima. For each 30 day delay
the tardy dealer must pay 5% of the tax due or $5.00 whichever is
greater subject to an overall maximum penalty of 25% of the tax due
or $25.00 whichever is greater.2 8

INCOME TAX AMENDMENTS

Income tax withheld by employers must be returned and paid over to
the Commissioner not later than the last day of the month following
each calendar quarter. 29 The rule has now been liberalized so that no
return or payment to the Commissioner need be made by an employer
until either the tax withheld equals or exceeds $12.50 or the fourth
calendar quarterly return is due, whichever occurs first.30

Section 92-3211l dealing with penalties for failure to file a timely
return and filing a false or fraudluent return has been simplified by
eliminating both the $5 penalty where voluntary disclosure of delin-
quency has been made and the $5 lower limits to the penalties for
failure to file and filing a false return. As amended, the statutory penal-

25. GA. LAWS, 1964, pp. 58, 206.
26. GA. LAWS, 1964, p. 57.
27. GA. CODE ANN. §92-3426a (1961 Rev.).
28. GA. LAWS, 1964, p. 58.
29. GA. CODE ANN. §92-3305b(a) (1961 Rev.).
30. GA. LAWS, 1964, p. 451.
31. CA. CODE ANN. §92-J211 (1961 Rev.).
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ties now are simply 25% of the tax for failure to file a timely return,
and 50% of the tax for filing a false or fraudulent return.32

A new statute has been enacted to authorize refunds due to a de-
ceased taxpayer not in excess of $500 to be paid directly to the surviving
spouse without the necessity of administration.33

TAXATION OF CORPORATIONS

The rate at which corporations must pay income tax has been in-
creased from 4%

3
4 to 5% effective February 1, 1964.35 Presumably,

those corporations with fiscal years ending after January 31, 1964, will
have to prorate their fiscal year 1964 net income so as to accommodate
the old and new rates.36

RETURNS OF TAXABLE LANDS

GEORGIA CODE section 92-620637 has been amended so as to allow
returns to be made by mail as well as in person.3s This has necessitated
amending GEORGIA CODE section 92-6216 also to permit persons making
returns by mail "to swear before any person qualified by law to ad-
minister oaths that the information contained within said returns are
true and correct." 39

32. GA. LAWS, 1964, p. 453-
33. GA. LAWS, 1964, p. 139.
34. GA. CODE ANN. §92-3102 (1961 Rev.)
35. GA. LAWS, 1964, p. 67.
36. See PRENTICE HALL STATE & LOCAL TAX REPORT BULL. No. 33, p. 5 (March

3, 1964).
37. GA. CODE ANN. §92-6206 (1961 Rev.).
38. GA. LAWS, 1964, p. 333.
39. Ibid.
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