
GEORGIA CONSTITUTIONAL LAW-PRIVILEGE

AGAINST SELF-INCRIMINATION

By JOHN T. LANEY, Ill*

The Supreme Court of Georgia held in Aldrich v. State' that the
statute,2 which provides that the operator of a motor vehicle who re-
fuses to stop or to drive the vehicle upon weighing scales upon di-
rection of a person authorized by law to weigh the vehicle is subject
to a fine not to exceed $200, is an "inping[ement] upon the con-
stitutional rights of the accused." 3 This constitutional right is that
against compulsory self-incrimination.4

Aldrich was convicted of refusal to obey an order to drive his truck
onto scales 5 under Code Section 68-406.2 and appealed. Chief Justice
Duckworth, speaking for a unanimous court, reversed, holding that it
was error to overrule the demurrer to the accusation6 in that the order
of the officer required the doing of an act which is incriminating in
its nature, since it is a crime to drive an overweight vehicle on the
highways of Georgia. 7 The case turned upon the meaning of "testi-
mony" in the constitutional provision.

The court reviewed cases touching on the privilege and came to the
conclusion that an accused cannot be compelled to do any act incrimi-
nating in its nature and that any evidence so procured is inadmissible.
Since decisions prior to the adoption of the Constitution of 1945 had
so construed the privilege, the "universal rule of construction" com-
pelled the holding that any act, incriminating in its nature, done
under compulsion was within the privilege.

The constitutional privilege did not exist in Georgia prior to 1877.8

An act of 1866, 9 the purpose of which was to remove the exclusion

*Second year student, Walter F. George School of Law, Mercer University.
1. 220 Ga. 132, 137 S.E.2d 463 (1964) .
2. GA. CODE ANN. §68-406.2 (Supp. 1963).
3. 220 Ga. at 135, 137 S.E.2d at 465.
4. GA. CONST. art. I, §1, para. 6 (1945): No person shall be compelled to give

testimony tending in any manner to criminate himself.
5. 220 Ga. at 133, 137 S.E.2d at 463.
6. Supra n. 3.
7. GA. CODE ANN. §§68-405, 68-9921 (Supp. 1963).
8. The compilers of the "Corresponding Code Sections" table in GA. CODE ANN.

would place it in the Constitution of 1873, but this is erroneous; there is no
mention of the privilege in that Constitution. There probably was some pro-
tection in equity, at least as to discovery, under principles of common law. See
Marshall v. Riley, 7 Ga. 367 (1849). As to the privilege of a witness upon
examination in court, see CODE OF GEORGIA 1860, §§3035, 3737, 3794.

9. GA. LAWS, 1866, pp. 138-139.
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of a person as a witness because of incapacity from crime or interest or
from being a party to the action, did provide that nothing should
"render any person, who, in any criminal proceeding, is charged with
the commission of any indictable offense . . .competent or compellable
to give evidence for or against himself, or herself, or shall render any
person compellable to answer any question tending to criminate him-
self or herself."' 0 The Constitution adopted in 1877 contained the
provision now found in the 1945 Constitution as the same article, sec-
tion, and paragraph as it presently exists.1

This then was the background when the Supreme Court of Georgia
handed down its historic decision two years later in Day v. State.'2

This was a burglary case wherein the foot of the joint-defendant Slay-
ton was forcibly placed in a track found near the scene of the crime
without his consent and over his protest. The court there said:

By the constitution of this state "no person shall be com-
pelled to give testimony tending in any manner to criminate
himself." Nor can one, by force compel another, against his
consent, to put his foot in a shoe-track for purpose of using
it as evidence against him on the criminal side of the court,
the more especially when the person using such force has no
lawful warrant or authority to do so.1 3 (Emphasis added.)

Clearly, the court did not hold that the placement of Slayton's foot
in the track was testimony within the constitutional privilege. The
"nor" is indicative that the action complained of is not within the
privilege, but is similar to the privilege so as to make this evidence
inadmissible. Objectively speaking, the court did not consciously ex-
tend the constitutional privilege. They did not pretend to be inter-
preting the Constitution. No authority was cited for their ruling on
the admissibility of the evidence, nor were any reasons advanced. The
source of the pronouncement is left to the imagination. The Day de-
cision should have been restricted to the facts there involved.

Instead, the courts seized upon the holding as an extension of the
constitutional privilege and applied it to various situations where a
person suspected of the commission of an offense was required by
force, or authority likened unto force, to do some act which tended to
give evidence against him.14 The distinction drawn in Calhoun v.

10. Ibid. at 138.
11. Supra n. 4.
12. 63 Ga. 667 (1879).
13. Id. at 669.
14. Evans v. State, 106 Ga. 519, 32 S.E. 659 (1898), taking a pistol from pocket and

surrendering it upon compulsory order of policeman; Elder v. State, 143 Ga.
363, 85 S.E. 97 (1915), placing foot in track upon command of sheriff.
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State15 and approved and emphasized by the present court,16 the doing
of an act-"who furnished or produced the evidence?""7-completely
disregards the facts of the Day case upon which it is supposedly based.
In that case, Slayton did not do any act leading to the evidence which
was excluded. Rather, Allen, a state's witness, took hold of Slayton's
foot and put it in the track.' 8 The distinction would draw a line be-
tween cases where a person is "compelled" to hand over evidence
and cases where he is searched and the same evidence discovered with-
out the aid of an action on his part.'9 Thus the courts, ostensibly fol-
lowing the Day case on the basis of stare decisis, have evolved a rule of
distinction which, if applied to the facts of the Day case, would require
a decision contrary to that actually reached by that court.

Apparently contrary to the decisions in the line of cases just dis-.
cussed is the Georgia Court of Appeals decision in Meriwether v.
State,20 wherein it was held that neither the compulsory act of stand-
ing in a police lineup nor of standing in the courtroom for identifica-
tion purposes is within the privilege. These cases are distinguished
on the basis that the defendant is not required to do an overt act to aid
in his identification. 21 Even if standing passively in a police lineup
is not an "overt act," it is hard to see how standing up to be identified
in the court room is not.

In short, the "doing of an act" seems to be an inadequate test. Car-
ried to its logical extremes, it results, as in the principal case, in hold-
ings which place unnecessary obstacles to interfere with the appre-
hension and punishment of the guilty. If the privilege protects an in-
dividual from driving an over-weight truck onto scales, it seems it would
also protect him from handing over the keys so an officer could drive
it onto the scales, or from handing over an invalid driver's license, or
perhaps even from stopping a vehicle involved in any traffic violation.

Driving a vehicle on the highways of Georgia is a privilege, not a
right.22 The statutes regulating the weight of motor vehicles2' were en-

15. 144 Ga. 679, 87 S.E. 893 (1915).
16. 220 Ga. at 134, 137 S.E.2d at 464.
17. Calhoun v. State, 144 Ga. 679, 683, 87 S.E. 893 (1915) . Accord, Dozier v. State,

107 Ga. 708, 33 S.E. 418 (1899); Duren v. City of Thomasville, 125 Ga. 1,
53 S.E. 814 (1906).

18. 63 Ga. at 669.
19. Dozier v. State, supra n. 17.
20. 63 Ga. App. 667, 11 S.E.2d 816 (1940), followed in Prater v. State, 63 Ga.

App. 675, 11 S.E.2d 822 (1940) and Moseley v. State, 70 Ga. App. 613, 29 S.E.2d
187 (1944).

21. 63 Ga. App. at 672, 11 S.E.2d at 819.
22. Nelson v. State, 87 Ga. App. 644, 648, 75 S.E.2d 39 (1953).
23. GA. COD ANN. §§68-405 to 406.2, 68-9921 (Supp. 1963).
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acted "in the interest of Public Safety and the protection and preserva-
tion of the public roads and highways of this State."24

It is difficult to see how the police powers delegated to the State
Highway Board 25 can be exercised without the power to compel some
cooperation on the part of those suspected of violations. If a person
suspected of driving an overweight truck can refuse to drive his truck
onto the scales, the work of that department would seemingly be made
very difficult, and if the present trend is continued, as indicated above,
the law enforcement officials may be hampered to such a degree that
the public as a whole will suffer.

Historically, the protection of the privilege extended only to the
doing of those things which a witness by usual judicial process might
be required to do.26 This meant either oral testimony in court or the
production of physical objects in court.27

The UNIFORM ACT REGULATING TRAFFIC ON HIGHWAYS, which was
substantially adopted in at least eighteen states,28 provided in Section
81:

Any (peace officer) having reason to believe that the weight
of a vehicle and load is unlawful is authorized to weigh the
same either by means of a portable or stationary scales, and
may require that such vehicle be driven to the nearest scales
in the event such scales are within two miles.29

States other than Georgia have also enacted similar provisions
requiring affirmative action by drivers suspected of weight violations
without following the "Uniform Law." 30 These provisions have been
attacked on a constitutional basis in other jurisdictions, 31 but the
present case is the only one found to decide against its constitutionali-
ty.

The most cogent decision is that of the Illinois Supreme Court in
Munziato v. State.32 There a similar statute was upheld under a similar
constitutional provision in a similar set of circumstances, the court
holding that the weighing of a vehicle was in accord with cases holding
that the privilege is not in conflict with requirements for "providing
information in aid of valid regulatory controls over activities affected

24. GA. LAws, 1959, pp. 449-450.
25. GA. CODE ANN. §68-406.1 (Supp. 1963).
26. McCORMICK, EVIDENCE §126 (1954).
27. Id.; 8 WIcMoxu, EVIDENCE §§2250, 2263-2265 (McNaughton rev. 1961).
28. 11 U.L.A. (Supp. 1949 at 7).
29. 11 U.L.A. 68 (1938).
30. N.JS.A. §39:3-84.3 (1938); VERNON'S ANN. P.C. art. 827a, §6 (Texas, 1948).
31. Head v. State, 131 Tex. Crim. 96, 96 S.W.2d 981 (1936); New Way Lumber Co.

v. Smith, 128 Tex. 173, 96 S.W.2d 282 (1936); People v. Munziato, 24 Ill.2d
432, 182 N.E.2d 199 (1962).

32. People v. Munziato, 24 I1l.2d 432, 182 N.E.2d 199 (1962).
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with a public interest," 3 and that the privilege should not extend to
compelled conduct not amounting to "testimonial compulsion. 3 4

In the words of a New York judge:

Affirmative action of many kinds has been required by
public authority. The income tax payer is required to pre-
pare and fill out his own income tax return and affirmatively
disclose his private business affairs. . . and this requirement
for affirmative action becomes especially well-accepted when
the citizen uses public facilities.

The power of the Legislature to require the driver of a ve-
hicle using the public ways to place it on a public scale to
test its weight or to take it to a public mechanic to test its
mechanical equipment could scarcely be denied in the light of
constitutional and legal practices as presently evolved.3 5

The Legislature ... could, within the frame of its powers
in establishing safe practices on the highways which it has
built for the public, have required the operators to place
them on scales and weigh them under public direction, and
could have imposed criminal responsibility or traffic infrac-
tion status as a consequence of refusal.36

The decision in Aldrich is understandable in the light of the doctrine
of stare decisis. It represents only a slight extension of a long line of
cases honored for nearly a century. Indeed, in the light of the rule of
constitutional interpretation referred to in the decision, 3T that "the em-
bodiment in a constitution, of provisions found in previous constitu-
tions, without change of verbiage precludes the court from giving their
language a meaning different from that ascribed to the previous con-
stitutional provisions,"3s the decision was the only one possible under
the rules of acceptable judicial interpretation. The draft copy of the
new state constitution retains the same wording39 and, if adopted as
it now reads, will further perpetuate the existing interpretation. The
privilege should not be further extended at the expense of public safety
and law enforcement.

33. Id. at 202.
34. The alert reader may note that SHEPARD'S NORTHEASTERN REPORTER CITATIONS

lists this case as "reversed" in 192 N.E. 882. This case, People ex rel. Ward v.
Salter, is a petition for a writ of mandamus to order the trial judge on remand
of the Munziato case to impose the full fine required by law. This is not the
same case, the holding was against the interests of Munziato in both instances,
and the subject-matter is completely different. The latter decision does not af-
fect the former in any way to those who may go beyond the citator listing.

35. People v. Fidler, 280 App. Div. 698, 117 N.Y.S.2d 313, 315 (1952) .
36. Id. at 317
37. 220 Ga. at 135, 137 S.E.2d at 464.
38. 16 AM. JUR. 2d Constitutional Law §80 (1964).
39. Art. I, §1, para. 6 (1964).
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