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LEGISLATION

The enactment in 1966 of the Uniform Simultaneous Death Act in Geor-
gia' should help to clarify an area in which great uncertainty has existed in
the past. The matter of inheritance in the simultaneous death situation has
been covered, since 1894, by GA. CODE section 113-906 (1933), which pro-
vides that the property of each shall descend to his heirs, excluding each as
heir of the other. Rights under an insurance contract where there are simul-
taneous deaths of insured and beneficiary also have been provided for in the
insurance title of the GA. CODE ANN.2 With the passage of the uniform act
the Georgia law now appears adequate to answer all questions raised by a
simultaneous death situation.

A brief summary of the act is appropriate. Section 2 provides that when
"the title to property or the devolution thereof" depends upon survival and
there is no evidence that the parties died other than simultaneously, the
property of each shall be disposed of as if he had survived.3 Section 3 pro-
vides that "If property is so disposed of that the right of a beneficiary to
succeed to any interest therein is conditional upon his surviving another,"
and there is no evidence that their deaths were other than simultaneous, the
beneficiary will be deemed not to have survived. Section 4 covers the simul-
taneous deaths of joint owners of "any stocks, bonds, bank deposits or other
intangible property" which are so owned that the survivor shall be entitled
to the whole, and provides that the portion of the assets of each joint owner
shall be distributed as if he had survived. Section 5 makes it clear that the
act shall not apply to situations where provision is made for a distribution
different from that provided for in the act or where provision is made for a
presumption of survivorship which results in a different distribution. The
act became effective on July 1, 1966, and does not apply to the property of
persons who died before that date.

GEORGIA CODE section 113-602 (1933), dealing with probate in solemn
form, was rewritten in 1958,4 19595 and again in 1966.6 The effect of the
1966 Act was to provide that as to heirs not effectively notified probate in
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1. GA. LAWS, 1966, p. 606.
2. GA. LAWS, 1960, pp. 289, 670; GA. CODE ANN. §46-2426 (1965).
3. Although the act does not refer to GA. CODE §113-906 (1933), it would seem that this

code section would be superseded by section 2 of the act.
4. GA. LAWS, 1958, pp. 657, 660.
5. GA. LAWS, 1959, pp. 136, 137.
6. GA. LAWS, 1966, pp. 455, 456.
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solemn form shall have the same conclusiveness as if probate had been in
common form.7 The 1966 act also amended GA. CODE section 113-607
(1933), dealing with notice of motion for probate in solemn form to provide
that minors eighteen years of age or over may acknowledge service of such
notice.

An act of 19358 enumerated the authorized securities which trust institu-
tions could pledge to their trust departments as security for uninvested trust
funds held by them. GA. LAWS, 1966, p. 468 added to this list obligation of
the United States, of the State of Georgia, and of the political subdivisions
of both.

EXECUTION OF WILLS

Since the vast majority of cases concerning contests of wills are decided
upon indirect evidence, many of them turn on the question of upon which
party the burden of proof rests. The answer to this question disposed of
several cases that went to the Supreme Court during this survey period.

An appeal from a verdict for the caveatrix in one such case 9 resulted in ap-
proval of a charge that if the jury believed that the evidence was equally
balanced on each side it must return a verdict for the caveatrix. Since the
propounder has the burden of proving a prima facie case he must offer at
least a preponderance of evidence. The court noted that its holding should
be distinguished from that of Sheffield v. Sheffield,10 where the caveat was
based upon an alleged material alteration of the will. There the caveator
had the burden of establishing a prima facie case on the basis of new allega-
tions of fact; here the only question was the correctness of a charge stating
an abstract principle of law.

A mere suggestion of a valid challenge is not sufficient to raise a justici-
able issue. For example, a caveat alleging no more than that testator married
the propounder about a year before his death and that the will left practical-
ly everything to the propounder to the exclusion of the caveatrix, who was
testator's only child, is not a sufficient allegation of undue influence.1 A
showing of mere opportunity to exercise undue influence is not a showing of
undue influence. Similarly, White v. Irwint2 held that facts showing that the
propounder was a nephew of the testatrix, that he handled her business af-
fairs for her, that he prepared the will and codicil in which he was named
executor and principal beneficiary, and that he arranged for and was present

7. This amendment should again call to our attention the question of the wisdom of two
types of probate. A plea to abolish probate in common form was made as early as
1857 (See Walker v. Perryman, 23 Ga. 309 (1857), and it is still being made (See
REDFEARN, WILLS & ADMINISTRATION OF ESTATES IN GEORGIA §116, n. 72 (3d ed. Jackson
1965).

8. GA. LAWS, 1935, p. 484.
9. Sirmans v. Sirmans, 220 Ga. 712, 141 S.E.2d 410 (1965).

10. 209 Ga. 869, 76 S.E.2d 708 (1953).
11. Bianchini v. Wilson, 220 Ga. 816, 141 S.E.2d 889 (1965).
12. 220 Ga. 836, 142 S.E.2d 255 (1965).
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at the execution of the instruments are not enough to raise a jury question
of undue influence. By the same token, White also held that a mere showing
that the testatrix was eighty-two years of age at the time of the execution of
the will and eighty-six at the time of the execution of the codicil and that she
was arthritic constituted no basis for a challenge on the ground of lack of
testamentary capacity.

The will in Tanner v. Bioust13 was challenged on the ground of lack of
testamentary capacity, and the only evidence touching the subject was dis-
puted testimony that the testator could not read. A directed verdict for the
propounder was affirmed. Proof of illiteracy standing alone is no evidence
of insanity or of mental weakness. Dickerson v. Harvey1 is noteworthy only
in that it held that a charge that testator knew right from wrong at the time
of the execution of the will would be totally inappropriate.

The charge to the jury in Foster v. Tanner 5 is interesting because of the
factual situation. A will and codicil were offered for probate. The will left
everything to two of testator's chidren and one of his grandchildren, leaving
out other children and grandchildren. The codicil merely affirmed the be-
quests in the will and stat-ed that the omissions in the will were intentional.
Error was assigned on the charge that the question was whether testator had
testamentary capacity at either the time of execution of the will or at the
time of execution of the codicil. The charge was held to be correct. If the
codicil were void and the will valid, the will would stand; if the will were
void and the codicil valid, the same result would be reached because the
valid codicil would republish, and make valid, the otherwise void will.

The testator in this case had signed the will with a name he had assumed
when he moved from another state into Georgia. This was held to be no
valid ground for challenge because the use of any signature intended by the
testator to authenticate his will renders the will sufficiently signed.16

A duly executed "mutual or reciprocal" will was held to have been re-
voked as to both parties by operation of law when one of the joint makers
married (the will having made no provision therefor) .17 The question arose
after the death of the one who married; thus, presumably, the survivor was
not harmed. He was, and had been since the death of the other, free to make
another will. (In this connection it is interesting to note that the Fiduciary
Law section of the State Bar of Georgia currently has under study the prob-
lem of "mutual wills" and "reciprocal wills.")

YEAR'S SUPPORT

The logic behind an award of year's support and the procedure for
obtaining it came up for examination in several cases. In a case involving

13. 221 Ga. 632, 146 S.E.2d 721 (1966).
14. 221 Ga. 606, 146 S.E.2d 310 (1965).
15. 221 Ga. 402, 144 S.E.2d 775 (1965).
16. This is in line with the liberality of most courts in their holdings as to what is a suf-

ficient signature. See ATKINSON, LAW OF WILLS §64 (2d ed. 1953).
17. Webb v. Smith, 220 Ga. 809, 141 S.E.2d 899 (1965).
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the alleged excessiveness of an award' 8 the jury was instructed that if they
found the appraisers' award excessive they should set it aside "and due pro-
ceedings would be had following that." The jury should have been charged,
according to the Court of Appeals that since an appeal from a court of or-
dinary to a superior court is a de novo investigation it was their duty to
render a verdict on the issue of year's support de novo.

In Hill v. Hill1 a petition was filed to set aside an award to the defend-
ant of year's support on the ground that the plaintiff, not the defendant, was
the widow of the decedent. An amendment alleged that the plaintiff
furnished the decedent the money with which the land was bought, and
thus sought to establish an implied trust in the plaintiff's favor under GA.

CODE ANN. section 108-106 (1933). Dismissal of the petition on demurrer
was affirmed because its allegations were in irreconcilable conflict. A claim
to an award of land as year's support can only mean that the decedent owned
it at death. A claim to it on the theory of an implied trust can only mean
that the decedent had no beneficial interest in it.

The conclusiveness of a year's support award was the ultimate issue in two
cases. In Turman v. Mabry2° the Georgia Court of Appeals certified to the
Georgia Supreme Court a question as to the effect of a 1937 act upon a 1925
award. The widow, in 1942, without the prior approval of a court of ordi-
nary, conveyed the land which had been set apart in 1925 to her and the
minor children. Between these two dates the 1937 act2' was passed requiring
the approval. The court held that the 1942 deed was conclusive on the chil-
dren who had reached their majority at that time (laches appearing to be the
basis of the decision) and that the 1937 act could apply constitutionally only
to awards made since 1937.

TRUSTS

The similarity between true trusts on the one hand and mere fiduciary
relationships on the other poses a problem as to when the rules of law ap-
licable to the former are also applicable to the latter. In Perkins v. First
Nat'l Bank22 the will had left a legal life estate to the mother and legal
vested remainders to two sons. After the mother's death one of the sons
sought to recover his share. He alleged collusion between his mother and his
brother for the purpose of depriving him of his rightful share by syphoning
the property of the father's estate into that of the mother and thence, by the
latter's will, into the brother. Dismissal of the case on general demurrer was
reversed. The mother's assent to the life estate in herself inured to the bene-
fit of the plaintiff and the defendant, his brother, as remaindermen. At the
death of the legal life tenant a legal remainderman has an immediate right

18. Brumbelow v. Brumbelow, 111 Ga. App. 665, 142 S.E.2d 855 (1965).
19. 221 Ga. 464, 145 S.E.2d 519 (1965).
20. 221 Ga. 153, 143 S.E.2d 645 (1965).
21. GA. LAws, 1937, pp. 861, 863; GA. CODE ANN. §§113-1023-32 (1959).
22. 221 Ga. 82, 143 S.E.2d 474 (1965).
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of possession;23 consequently, the mother had no interest on which her will
could operate. Ancillary to the remainderman's right to possession is his
right to call upon the representative of the life tenant's estate to account
for any remainder assets in his hands. This right to an equitable accounting
is based upon the fiduciary relationship of the life tenant and the remainder-
man, the close family relationship of the two in the instant case, and the
duty of the life tenant as administratix in the instant case toward the
plaintiff as a beneficiary under the will.

Another case 24 involved a will creating a legal life estate and legal re-
mainders and authorizing the life tenant to apply to the court of ordinary
for an order of sale "if the court determined that she was in dire need."
It was held that this was a fruitless attempt to confer equity jurisdiction on
the court of ordinary. The court dismissed summarily the argument that the
will created only a power in the person who might be the ordinary at the
time.

In Russell v. Marsha1125 a "joint or mutual" will of a husband and wife
left the entire estate of the first to die to the survivor, but other parts of the
will required the survivor as executor to administer the estate and to file an
inventory without appraisement, authorized the survivor to sell at public or
private sale, and asked the survivor to make a final return. The will expressly
stated confidence in the survivor to provide for their children. The Supreme
Court held that an action to enjoin the surviving wife from mismanagement
of the estate should have been dismissed on general demurrer. The survivor
was given absolute ownership. The words referring to the children, and
otherwise suggesting the possibility of a trust, were merely precatory. The
provisions as to inventory, sale and final returns did no more than protect
creditors of the estate; they did not create trust responsibilities.

In Devitt v. Close26 a true trust may very well have existed, but the plead-
ings did not show it. The petition was for removal of trustees and appoint-
ment of new ones, alleging that petitioners were "parties interested in a
certain trust" of described land, that the trustees were non-residents, and
that they had failed to comply with specified statutory requirements. It was
held that the petition did not state a cause of action. While GA. CODE ANN.

section 108-315 (1959 Rev.), as amended, authorizes removal of trustees, it
does not relieve those seeking such relief from the obligation of setting forth
the essential facts entitling them to it. Here, not only did the petition fail
to allege that the plaintiffs were beneficiaries of the trust, it also did not
describe the trust nor specify whether it was express or implied.

Several other cases involved true trusts, express or implied, and raised
some fundamental questions of trust law. The typical instance of an implied

23. GA. CODE §85-709 (1933).
24. Castleberry v. Horne, 220 Ga. 691, 141 S.E.2d 394 (1965).
25. 221 Ga. 601, 146 S.E.2d 296 (1965).
26. 221 Ga. 555, 146 S.E.2d 286 (1965).
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trust is found in Hodges v. Hodges,27 where the petition alleged that the
plaintiff filed in the court of ordinary a "waiver" of her interest in land
acquired by her by inheritance so that the defendant, her son, could hold and
manage it for her while she was incarcerated. The son allegedly sold the land
and upon the plaintiff's release from prison refused to account for the pro-
ceeds, some of which were invested by the son in other land. These allega-
tions were held to set forth a cause of action. The fact that a writing (the
waiver) was involved does not make the trust stand or fall as an express
trust. The only effect of the waiver was to make it possible for the son to
acquire title. The moment he acquired it the implied trust attached to the
property, and the plaintiff as beneficiary of the implied trust may trace its
proceeds into the realty purchased with those proceeds.

Wolfe v. Citizens 8c Southern Nat'l Bank2s affords an object lesson on the
use of form books. The will named a bank as executor and trustee, gave the
trustee specific authority with reference to the administration of a trust, and
specified both the property involved and the beneficiaries; nowhere in the
will, however, did it expressly bequeath or devise any property to the
trustee. After noting the elementary principle of trust law, for a trust to
come into being there must be vested in a trustee legal title to identified
property, the court found that the vesting took place by implication from
the testamentary scheme which, in turn, was disclosed by a reading of the
whole will. Some of the isolated phrases or technical terms, the court said,
"are obviously from form books"-implying that a draftsman who uses form
books should not leave any of the essential elements of a trust to implication.

The case of Springer v. Cox 29 negates the truism that well-drafted wills do
not become the subject of construction actions. The will left the property to
the testator's son (and sole heir), in trust for the son and his two daughters,
directing him to use it for the joint benefit of the three "as in his discretion
he deems best," and authorizing him to use the profits or to encroach upon
the corpus and to expend more for one beneficiary than for others. It further
provided that when the youngest daughter reached twenty-one years of age
each daughter should receive, free of trust, 53,000 or one-half the corpus if it
should be less than $6,000 at that time. The alleged need for construction
was that the son as executor was attempting to sell part of the land but
could not obtain title insurance because one of the daughters refused to sign
a quitclaim deed. In a well-reasoned opinion the court held that the language
(which was alleged to be only precatory) in fact spelled out clearly the terms
of a rather involved trust. The power given to the son to expend more for
one beneficiary than for others was not intended to make him the sole bene-
ficiary, but rather to give him the power, as trustee, to meet exigencies as
they arise. While this trust remained executory it could only be classed as a

27. 221 Ga. 587, 146 S.E.2d 313 (1965).
28. 221 Ga. 412, 144 S.E.2d 735 (1965).
29. 221 Ga. 673, 146 S.E.2d 753 (1966).
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"blended trust," in which each beneficiary's interest was inseparably inter-
twined with that of the other beneficiaries, but as the court noted, insofar as

the ultimate ownership was concerned, the two daughters presently owned a

right to $3,000 each at the termination of the trust, subject to divestment
by the son's valid exercise of his trust power to encroach.

Smith v. Francis30 dealt with several fundamental principles of trust law

before it could dispose of the single question before the court; namely,

whether if a valid trust existed and if it did could a judgment creditor levy

upon the beneficiary's interest. The will left property to the testator's son

and another in trust" for the use and benefit of" the son. A part of the trust
assets was money and with reference to it the will directed that it be used
"for the support and maintenance of my son and his children if in the wis-
dom of the trustees they should deem this necessary or advisable." Another
part of the will authorized the trustees, if it proved necessary, to sell the
realty and use the proceeds for the trust purpose.

The court held that the trust property was not subject to levy in satis-
faction of an alimony and child support judgment against the son.3 ' Before
it could arrive at this conclusion the court had to hold: (1) that the affirma-
tive duties imposed upon the trustees made the trust executory; (2) that
no merger results merely because the sole (admitted arguendo) beneficiary

was also one of the trustees; 32 and, (3) that nothing about the trust violates
the Rule Against Perpetuities.

CHARITABLE TRUSTS

Admitting that charitable trusts are a favorite of the law, how far should

the courts go in attempting to uphold them? How shall the courts reconcile
broadly stated charitable objectives in one part of the trust instrument with
more restrictively stated charitable objectives in another part? What stress
should be laid upon the fact that the settlor expressly provided for a re-
version to non-charitable uses if the property ceased being used for the stated
charitable purposes? These difficult questions faced the Georgia Supreme
Court in Harris v. Georgia Military Academy 33 in which a 4-3 decision re-

sulted. The action was one for a declaratory judgment that the academy's
changing its name, admitting females as students, and abolishing military
training for its students would not constitute a breach of a condition subse-
quent of the deed under which it acquired its property and cause a re-

30. 221 Ga. 260, 144 S.E.2d 439 (1965).
31. The cases cited by the court as authority uniformly so hold. They do suggest that a

creditor may have a remedy in a court of equity. The suggestion is not helpful in the
principal case because its application would tend to frustrate the dominant trust pur-
pose shown by the grant of discretionary power to encroach for the benefit of any
or all of a class of beneficiaries.

32. This was a point of first impression in Georgia, although it had been held previously
that no merger results merely from the fact that a sole trustee was also one of the
beneficiaries. See Leavitt v. Leavitt, 149 Ga. 601, 101 S.E. 670 (1919).

33. 221 Ga. 721, 146 S.E.2d 913 (1966).
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version to the heirs of the settlor. The majority of the court granted the
prayers of the petition. Two dissenting opinions were written. About the
only comment that can be made in explanation of the case is that the maz
jority and the minority differed as to what was the dominant charitable
intention of the settlor. The majority felt that it was the promotion of edu-
cation generally; the minority felt that it was military training for boys.

In Chisholm v. Billings34 the court did not have to pass upon the most in-

teresting question suggested by the facts. The testator in this case died within
ninety days of the execution of his will, in which he left substantial be-
quests to charities. He was survived by his widow but left no children or
descendants of children. The widow died suddenly a little over a month after
the testator. Her heirs filed a petition alleging that testator's bequests to
charity violated GA. CODE ANN. section 113-107 (1959 Rev.), in that the
will left more than one-third of the estate to charity to the exclusion of
testator's wife, that the petitioners did not know the exact amount of the
assets of testator but that defendants did have this knowledge, and that the
widow would have challenged the bequests had she lived long enough to do
SO.

The court assumed, but refused to decide, that petitioners had standing
under GA. CODE ANN. section 113-107 (1959 Rev.) to question the validity
of the charitable gifts because, even if they did have standing to sue, they
failed to state a cause of action. Their petition did not allege facts to show
that the $200,000 exemption from the operation of the statute was not ap-
plicable.35 That statute, being in derogation of the common law, must be
strictly construed.

34. 220 Ga. 870, 142 S.E.2d 781 (1965).
35. This exemption excludes from the operation of the statute that part of an estate which

exceeds $200,000.
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