
DAMAGES

By A. M. WrrrE*

There were approximately thirty cases during the survey year involving
damage questions. Although none of them reveal any significant changes
in the law, a number of them suggest that there is some difficulty in ad-
ministering even routine cases and routine principles. Many of the legal
rules applied by the appellate judges in these cases reflect variations of a
similar problem: how to introduce and shape a sufficient quantum of
relevant evidence to justify the money award sought or given. Familiar
topics are tied together with this thread: have damages been proved with
reasonable certainty? is the evidence of loss vague and equivocal? are the
damages excessive or inadequate? and so on. A few caveats are in order,
however, before illustrations of this theme are offered. The opinions in
these cases do not always reveal whether missing relevant evidence was
available or not. There is also an ad hoc quality to many of the opinions
in the law of damages; one can easily visualize an attorney replying to
an opinion, "But, judge, if I'd known that, I could easily have submitted
the required proof." Yet when there are no important developments in the
law, it seems an appropriate time to brood on other matters.

"VAGUE AND EQUIVOCAL" EVIDENCE

Initially, it should be noted that if the only evidence of liability is vague,
equivocal and self-contradictory, as in Dowling v. Tracy,' the trial court
may direct a verdict against a plaintiff. The opposite side of this coin is
reflected in Firestone v. Walker,2 a case in which the plaintiff sought to
recover for alleged personal injuries resulting from an automobile accident.
The jury's verdict for the defendant was affirmed by the court of appeals
on this line of reasoning: the record failed to reveal any objective evidence
of injury and the plaintiff's subjective testimony could reasonably be re-
jected by the jury, his credibility having been otherwise impeached. Thus,
there was no evidence of damage and defendant's negligence became im-
material.

The opinion by the Georgia Court of Appeals in Turner v. Ross3 is per-
haps more instructive. The plaintiff's action was described by the court
as one for damages arising from the maintenance of a private nuisance,
the plaintiff alleging that defendants had caused water to flood plaintiff's
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house and lot. The court reversed a verdict for the plaintiff in the amount

of $2,500. At the outset the court seems to hold that the plaintiff had,

during the course of the trial, elected irrevocably to abandon any claim

of permanent diminution in the value of his property and that therefore

it was reversible error for the trial court to charge the jury that diminution

in value was the proper measure of damages. However, the court then

noted that the case appeared to have been tried "almost entirely" on the

theory that diminution in value was the proper measure of damages and

the court then proceeded to evaluate the evidence offered by the plaintiff

on this issue. Although the court's entire opinion deserves to be read in

full, if only as an object lesson, the flavor of its evaluation can be quickly

gained:

[I]t was vague, uncertain and self-contradictory. Such testimony
. .. being, insofar as it related to the issue of damages, utterly
inconsistent with itself and self-contradictory . . . . Who, but the
plaintiff, was peculiarly in a position to state firmly and definitely
not only the amount of his damages but the facts upon which he
based his conclusion as to the amount? He was under a duty to
the court and to the opposing party to give a candid and in-
telligible statement of what he contended .... [i]nstead of giving
a consistent and logical statement. .... 4

"INADEQUATE DAMAGES"

Another facet of the problems created by vague and equivocal evidence

was illustrated in Keplinger v. Cook,5 a personal injury action. In this

case the plaintiff appealed a verdict of $170 in his favor, arguing that the

verdict was inadequate in that he had proved special damages in the

amount of $260. Specifically, the plaintiff had testified that his medical

and drug expenses amounted to at least $100 (although it might be noted

that in another part of the opinion this figure is given as $120). The

plaintiff also testified that he had lost two weeks employment or approxi-

mately $160 in wages. The court of appeals affirmed the verdict after

concluding that the plaintiff's proof of lost wages was vague and equivocal

and thus to be construed against him: ". . . [H]e failed to testify that the

injury received in the collision was the reason he missed the two weeks

from work. There was no evidence as to whether the absence from his

employment was due to the injury or some unrelated circumstances. '"6

Although the vagueness in the plaintiff's testimony seems to be most

clearly connected with the issue of liability, as in Dowling v. Tracy,7 rather

than the amount of loss, as in Turner v. Ross,8 it seems natural to inquire:

why did the plaintiff fail to connect up the accident and the two weeks

4. Id. at 510-511, 154 S.E.2d at 800-801.
5. 115 Ga. App. 540, 154 S.E.2d 765 (1967).
6. Id. at 541, 154 S.E.2d at 767.
7. 116 Ga. App. 43, 156 S.E.2d 524 (1967).
8. 115 Ga. App. 507, 154 S.E.2d 798 (1967).
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lost employment? Because there was in fact no connection? Or was it
simply inadvertence?

PROVING LOST PROFITS

An analagous problem is reflected in Kingston Pencil Corp. v. Jordan,9
a case in which the defendant received a verdict of $4,000 in a breach
of contract cross action against the plaintiff, the claim being based on
the loss of profitable business resulting from the plaintiff's failure to
supply merchandise as agreed. The Georgia Court of Appeals concluded
that the evidence failed to support a verdict in defendant's favor for this
amount. The principle involved in this case is a familiar one: to be re-
coverable, lost profits must be capable of definite ascertainment and trace-
able directly to the breach. Again the difficulty is in determining what
evidence is sufficient to meet these tests. In this case, the defendant testi-
fied that two customers had canceled orders due to the plaintiff's delay
and the defendant specified the amount of profit lost as a result. In addi-
tion, the defendant testified that the plaintiff's breach resulted in an
over-all decline in volume (e.g., "We lost over half our customers"), but
this testimony was characterized by the Georgia Court of Appeals as "gen-
eralized statements" pointing only to the "possibility of lost profits" and
failing "to provide specific guidelines whereby the jury could determine
that she was entitled to a verdict of $4,000." 10 The opinion itself might
have been more specific in setting forth guidelines in this perplexing area.
Is the test of "definite ascertainment" complied with only when the
amount of lost profit claimed is specifically stated as was the case with the
two canceled orders? Is it ever possible to permit the jury in these cases to
use an admitted loss as the foundation for a larger verdict? Perhaps the
major defect in the evidence offered by the defendant was that it was
unnecessarily vague, for all the information relating to the over-all decline
in business was presumably available to the defendant and thus could
have (and should have?) been referred to at the trial directly.

OPINION EVIDENCE AND PROOF OF VALUE

The 1966 decision in Hoard v. Wiley" was intended to clarify some
of the hazy problems relating to proof of value; nevertheless, troublesome
questions still arise. One of the significant problems in Hoard was the
requirement that a witness, giving his opinion as to value, show that he
had some knowledge, experience, or familiarity with the value of the
thing or similar things-in short-that he show the basis or reasons for his
9. 115 Ga. App. 333, 154 S.E.2d 650 (1967,).

10. Id. at 335, 154 S.E.2d at 653.
11. 113 Ga. App. 328, 147 S.E.2d 782 (1966).

[Vol. 20



opinion. The court's opinion in Taber Pontiac, Inc. v. Osborne12 suggests
that this requirement may be more easily complied with than might have
been first expected. In this case the owner of a 1966 Chevrolet truck was
permitted to testify as to its purchase price when new ($2,300), its use

(personal vehicle which had sustained only normal wear), and that "in
his opinion" it was worth $1,900 immediately prior to the collision. He
then was permitted to describe the extent of the injury to the truck and
to state that "in his opinion" it was worth $1,200 after the collision. The
court of appeals held this evidence admissible because the plaintiff "had
stated the reasons for his opinion". It is not altogether obvious how the
facts recited as to purchase price and use form any kind of a foundation
for the before and after amounts given or why they add any significant
weight to the owner's opinion. However, this approach seems to be suf-
ficient to show compliance with the Hoard requirements. In Johnson v.
Rooks13 the owner was permitted to state that the "before" value of his
1964 automobile was $1,600, the "after" value $800. This opinion evidence
was held admissible by the Georgia Court of Appeals under the Hoard
rule because the owner testified that he had owned other automobiles and
had repaired some, including the one damaged. He also introduced a picture
of the damaged automobile. However, the Hoard rule can also operate as a
terrible swift sword as witness the decision in Nail v. Hiers.14 In this case
the plaintiff sought to prove the "before" value of her 1965 Buick by
testifying that she had paid $3,286 for it two days before the collision and
that at the time of the collision it had a recorded mileage of 104.6 miles.
Although the Georgia Court of Appeals emphasized that the purchase price
alone did not authorize a finding as to "before" value, that fact together
with the facts of recent purchase and limited use was sufficient to establish
"before" value. The plaintiff then testified that the rear end of the vehicle
had been crumpled, that the car could not be driven away from the scene
of the collision and that it had been sold in its damaged condition for
$1,275. The court held this proof of "after" value insufficient because it
lacked:

• . . [P]robative value to establish the market value of the auto-
mobile after the collision .... In the cases brought to our atten-
tion the evidence of market value after damage has been deemed
sufficient only when supported by other evidence of the nature
and extent of the damage, such as a picture of the damaged ve-
hicle, the cost and extent of required repairs, or other relevant
evidence to provide the jury with some guide as to value, or the
extent of the loss.15

12. 116 Ga. App. 274, 157 S.E.2d 33 (1967).
13. 116 Ga. App. 394, 157 S.E.2d 527 (1967).
14. 116 Ga. App. 522, 157 S.E.2d 771 (1967).
15. Id. at 524, 157 S.E.2d at 773.

DAMAGES1969]



MERCER LAW REVIEW

It seems fair to characterize the sale of the automobile in its damaged
condition without obtaining any repair estimates as somewhat careless.
One can even agree with the court's conclusion that this evidence is inade-
quate even after the court reminds us that the jury, in forming estimates
of market value, is not bound by opinion evidence when evaluating com-
mon objects such as automobiles. Yet the lack of a photograph here seems
somewhat costly: the jury awarded the plaintiff $2,000 for the damage to
the automobile; that amount was ordered stricken from the verdict on
penalty of a new trial and the plaintiff was assessed the costs of appeal.

These cases are only a sampling of those which Georgia courts regularly
deal with in which arguments, frequently successful, are made that the
evidence of loss is, for one or more reasons, insufficient or otherwise un-
satisfactory. They occur often in cases which appear relatively simple-e.g.,
proving the market value of an automobile. The Nail case is perhaps an
extreme example but it is not an uncommon one. At the very least, some
effort would seem warranted to make the legal machinery relevant here
work more efficiently.

EXPERT OPINION

In a wrongful death action, Rhodes v. Baker,16 an "actuarial expert"
was permitted to give an opinion as to the full value of the life of the de-
ceased, basing this opinion on the deceased's earnings, life expectancy,
etc. The Georgia Court of Appeals indicated that such an opinion was
improper as it invades the jury's function in making this determination.
The court also noted that the trial judge's charge to the jury, that the
reduction of lifetime income to present cash value was equivalent to the
full value of the life of the deceased and thus equivalent to the amount
the plaintiff was entitled to recover, was improper for the same reason.

WRONGFUL DEATH

Atlantic Coast Line R.R. v. Daugherty17 was a Federal Employers'
Liability Act case in which, of course, the proper measure of damages for
for wrongful death is the loss of pecuniary benefits. Following the logic
of this standard, the Georgia Court of Appeals held that testimony con-
cerning decedent's work record, habits of thrift and so on was admissible
because it was relevant to the question of pecuniary loss by his beneficiaries.
By the same reasoning, the court concluded that testimony regarding
decedent's church activities and religious beliefs was irrelevant on the issue
of pecuniary loss.

16. 116 Ga. App. 157, 156 S.E.2d 545 (1967).
17. 116 Ga. App. 438, 157 S.E.2d 880 (1967).
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LOST EARNINGS

In Carroll v. Morrison,'8 a waitress, part of whose income was based on
tips, sought to recover lost earnings as part of a personal injury action.
The Georgia Court of Appeals affirmed a judgment in her favor, holding
that evidence of average earnings, including tips, was admissible on the
issue of lost earnings.

CONDEMNATION

In Horton v. City of Atlanta,'9 the Georgia Court of Appeals reaffirmed
the rule that a street closing (here to extend an airport runway) which
results solely in causing a property owner to use a new and longer route
of travel is by itself not a taking or damaging of, property sufficient to re-
quire just compensation for the added inconvenience.

COLLATERAL SOURCE RULE

Thompson v. Milam20 is an interesting and logical extension of the
collateral source rule to this situation: the plaintiff, under an uninsured
motorist provision in her insurance policy, executed to the insurer a re-
lease of liability for bodily injury, receiving in return $3,500 from the
company. The plaintiff then brought a personal injury action against the
defendant, who moved for summary judgment on the ground that the
plaintiff, by executing this release to the insurer, completely surrendered
her cause of action. The trial court overruled the motion and the Georgia
Court of Appeals affirmed, finding applicable the rule that "[a] tortfeasor
can not diminish the amount of his liability by pleading payments made to
the plaintiff under the terms of a contract between the plaintiff and a
third party who was not a joint tortfeasor." 21

The collateral source rule was also involved in Partridge v. Lee22 where
the trial court refused to permit the defendant to introduce into evidence
a loan receipt given the plaintiff by his insurer. The defendant sought to
show that the plaintiff had settled with the company for the damage to
his automobile for an amount less than he sought from the defendant. The
Georgia Court of Appeals upheld the exclusion of this evidence, noting
again that payments received by the plaintiff from a third party were not
relevant in a suit against the tortfeasor.

18. 116 Ga. App. 575, 158 S.E.2d 480 (1967).
19. 116 Ga. App. 350, 157 S.E.2d 501 (1967).
20. 115 Ga. App. 396, 154 S.E.2d 721 (1967.).
21. Id. at 397, 154 S.E.2d at 722.
22. 116 Ga. App. 800, 159 S.E.2d 113 (1967).
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INTEREST

The Unliquidated Damages Interest Act23 sets forth the conditions under
which a claimant in an ex delicto action may recover interest on the un-
liquidated damages sought. The new law provides that, in ex delicto actions
where the sum claimed does not exceed $5,000.00, the claimant shall be
entitled to 7 per cent yearly interest if these conditions are met:

1. the claimant gives written notice of the claim by registered or certified
mail to the person liable, and

2. the notice specifies that it is being given pursuant to this act, and
3. the person liable fails to pay within 30 days from the mailing of the

notice, and
4. the judgment is for an amount not less than the sum claimed.
Only one written notice need be given and the trial judge is alone

authorized to determine whether the claimant has properly satisfied these
conditions and thus become entitled to interest. The 7 per cent interest
provided for here begins to run 30 days after the mailing date of the
notice and terminates upon the date of judgment.

23. Ga. Laws 1968, p. 1156.
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