
EQUITY

By JAMES B. O'CONNOR*

SPECIFIC PERFORMANCE

The survey year was unkind to plaintiffs endeavoring to obtain specific
performance. Relief was denied regarding a real estate sales contract pro-
viding for credit terms and stipulating that the defendant seller reserved
the right to run a credit investigation on the plaintiff purchaser and that if,
in seller's opinion, purchaser's credit was not sufficient, then the terms
of the contract would be null and void. Plaintiff's suit alleged that the
seller never did run the credit check but rather sold to the other defendant
contrary to the agreement. Applying the fundamental contract rule that
where one party agrees to perform to the satisfaction of the other party
in a matter involving judgment, the latter shall be the sole judge of his
satisfaction, the Supreme Court of Georgia ruled the complaint subject
to general demurrer.' The special provision of this contract was a condition
precedent that plaintiff's credit be sufficient within the seller's sole discre-
tion before any obligations arose under the contract. Similarly, the plain-
tiff's alternative prayer for damages was found deficient.

Also found to be subject to general demurrer 2 was a complaint against
a corporation seeking enforcement of a real estate sales contract which
recited the corporation as seller but which was executed above the word
"Seller" by Raworth Williamson. Mr. Williamson was alleged in the com-
plaint to be the vice-president of defendant corporation with full authority
to execute contracts on its behalf. It was also alleged that the sole business
of the corporation was the purchase and sale of real estate. The court ruled
that the requirements of definiteness to justify specific performance extend
not only to the subject matter and purpose of the contract but also to the
parties. When a contract is made by an agent, no one but a party to the
instrument is liable thereon, and therefore, if made by an agent or attor-
ney, it must be in the name of the principal in order that he may be a
party, for otherwise, he is not bound by it. The contract must purport upon
its face to be the contract of the principal, and his name must be signed to it.

A deficiency in proof was fatal to the cause of two brothers who were
trying to enforce an oral contract of their deceased mother to devise them
certain real and personal property in consideration for their sevices in
operating a dairy and farming business. The mother had allegedly agreed
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to devise complainants the dairy and related partnership property if they
would operate the business and share with her the profits on the same
basis as with their deceased father, a former partner. While the complain-
ants proved compliance with their part of the agreement, the value of
their services and the value of the tract of land where the dairy was located,
they did not prove the value of a 200 acre farm tract nor of the livestock
and other personalty of the partnership. The Georgia Supreme Court
reversed a verdict and judgment for plaintiffs and held that defendants'
motion for judgment notwithstanding the verdict, should have been sus-
tained.3 Specific performance of an oral contract to devise property will
not be decreed unless this contract is definite and specific, based upon a
sufficient legal consideration, and the proof of it be strong, clear and
convincing. Further, the contract must be equitable and just and inade-
quacy of price or any other fact showing it to be unfair, unjust or against
good conscience, will result in it not being enforced. The value of sub-
stantial property involved with the business here was not shown, and the
jury had no basis for determining whether the contract was fair, just and
equitable.

RESCISSION AND CANCELLATION

Complainants seeking cancellation were slightly more successful. The
rule that transactions between husband and wife must be closely scrutinized
when they affect creditor's rights was relied upon to sustain a lower court
ruling denying a husband's motion for summary judgment on the question
of whether a conveyance to his wife was made to hinder or delay creditors. 4

The husband's supporting affidavit stated that he had suffered a heart
attack and wanted to place title in his wife because it was hers. However,
the trial court's denial of the motion was affirmed because other evidence
disclosed that the husband was in possession, he represented to a creditor
that he owned the property, and the insurance thereon was in his name
when credit was extended. Thus, the question of whether the conveyance
was fraudulent as to creditors was a question for jury determination.

A petition to cancel a deed by complainant to her defendant attorney was
held good when tested on general demurrer.5 Plaintiff alleged that as a
part of the consideration for the conveyance, the defendant promised to
pay her a discount of $11,080 on a second security deed on the property
if paid by a designated date. It was also alleged that he had breached the
promise to pay the indebtedness, that the designated date had passed, and
that he did not intend to do so at the time the promise was made. Affirm-
ing the trial court's ruling upholding the complaint, the Georgia Supreme
Court stated that a mere failure to comply with a promise on the part of

3. Logan v. Logan, 223 Ga. 574, 156 S.E.2d 913 (1967).
4. Oliver v. Farmers State Bank, 224 Ga. 56, 159 S.E.2d 405 (1968).
5. Nixon v. Brown, 223 Ga. 579, 157 S.E.2d 20 (1967).
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the grantee is insufficient to establish fraudulent intent. However, where the
grantee promises to perform an act in the future as the inducement or
consideration for the conveyance, and where such promise is made with
the present intention on the part of the grantee not to comply with it, a
failure to perform is such fraud as will authorize equity in annuling the
conveyance.

Collins v. Manley6 emphasized the point that general allegations of fraud
are not sufficient to sustain an action for cancellation. Dismissed on de-
murrer was a complaint seeking cancellation of a quit claim deed from
plaintiff to defendant and specific performance of a contract affording
purchase or lease options. The deed was made after plaintiff had exer-
cised his option and at a time when the option was his sole interest in
the land. Plaintiff alleged his reason for signing the deed was the fraudu-
lent representation by defendant made to induce plaintiff to part with
his interest, that'it was necessary for defendants to have additional secur-
ity in order to increase a loan on the property. This allegation was held
to be nothing more than legal conclusions of fraud with no facts to support
them.

Equitable laches subjected the complainant in Payton v. Daughtry to
general demurrer.7 The plaintiff and defendant's intestate owned, as tenants
in common,, certain lands which they attempted to divide by an exchange
of deeds in 1949. Alleging that the descriptions of the lands in the deeds
of division were so indefinite and vague that no title was conveyed and the
same were void for uncertainty, complainant filed his petition to cancel
them in 1966 on the basis that they constituted clouds on the title to his
one-half undivided interest in the entire property. In the affirmance of
dismissal by the trial court, it was stated that, barring special circumstances,
the period of limitation applicable to an equitable suit for cancellation of
a deed is seven years from the date of its execution.

A trial court was reversed in overruling a general demurrer and granting
an interlocutory injunction in Jackson v. Watts8 on the basis that failure
to join, as a party, the maker of the instrument sought to be cancelled is
fatal. Petitioner had bought land at a foreclosure sale pursuant to the
terms of a security deed from one Clark to a Mrs. Reeves. The security
deed desired by plaintiff to be cancelled was from Clark to defendants
and while it was recorded prior to the one in favor of Mrs. Reeves, it was
in fact a second priority security deed as shown by its recitals. Plaintiff
contended, however, that the defendant's security deed inadvertently recited
that the first priority security deed was executed to a named bank instead
of to Mrs. Reeves. Plaintiff did not make Clark a party to his action.

6. 223 Ga. 816, 158 S.E.2d 235 (1967).
7. 223 Ga. 438, 156 S.E.2d 29 (1967).
8. 223 Ga. 70, 154 S.E.2d 195 (1967).
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INJUNCTIONS

A variety of suits in equity for injunction were considered in the survey
year, most of which involve points of law in substantive fields other than
equity. Thus, brief treatment will be given many of them.

In Burgess v. Johnson,9 the evidence was reviewed and found sufficient
to support a jury verdict and resulting injunction and padlock order in
a proceeding brought by a solicitor general to close, as a nuisance, an estab-
lishment where people congregated to drink intoxicants, made loud noises,
created disturbances to the wee hours, created driving hazards in the area,
raced automobiles and interfered with other citizens going to church.

The Georgia Supreme Court sustained the grant of an injunction in
favor of a personal representative against a judgment debtor who was en-
deavoring to reach life insurance proceeds payable to the estate through
garnishment.10 To allow a creditor to so proceed during the time allowed
to marshal assets of the estate and determine the claims against the estate
would be to vitiate the priorities of creditors outlined in GA. CODE ANN.
section 113-1508 (Rev. 1958). The lower court's judgment was modified,
however, with respect to a garnishment proceeding filed prior to the death
of the debtor and answered by the garnishee which tendered a sum into
court and with respect to which the time for filing claims in garnishment
cases expired prior to the complaint for injunction. No timely claim having
been filed, the rights of the judgment creditor to such funds may not later
be disputed.

A party held to be a sublessee lawfully in possession was properly granted
an injunction requiring removal of a boundary fence erected by the lessor
where such fence interferred with the sublessee's occupancy."

An action' 2 was brought by a member of the bar to enjoin a grievance
committee of the state bar's disciplinary board from holding a hearing
to determine whether probable cause existed for issuance of a formal
complaint against him. Complainant contended that one member of the
committee was unalterably prejudiced against him and that a fair hearing
could not be held. Although the court recognized the rule that an adminis-
trative agency is not in violation of due process though it acts as both ac-
cuser and judge, especially where an appeal is allowed to the courts, still
the court held that the rules of the State Bar of 'Georgia were intended to
afford a hearing before an impartial tribunal at all stages of the proceed-
ings, and the rules which failed to afford opportunity for a challenge at the
probable cause hearing, constituted the absence of an adequate remedy at

9. 223 Ga. 427, 156 S.E.2d 78 (1967).
10. Professional Discount Corp. v. Fulton National Bank of Atlanta, 223 Ga. 424, 156

S.E.2d 80 (1967).
11. Davis v. Blum's, Inc. 223 Ga. 818, 158 S.E.2d 676 (1967).
12. Clary v. Mathews, 224 Ga. 82, 160 S.E.2d 338 (1968).

[Vol. 20



law, and it was error for the trial court to refuse resort to a court of equity
for this determination.

The survey year produced what is regarded as a landmark decision deal-
ing with the circumstances which are sufficient for courts to interfere with
internal disputes concerning church properties. It was held13 that a jury
question was presented as to whether certain practices and doctrine of the
general Presbyterian Church amounted to a substantial abandonment of
or departure from original tenets as to justify the local church in breaking
away from the general church and continuing to possess and use local
church properties. While recognizing an implied trust upon local church
properties for the benefit of the general church, the court found such
trust conditioned upon the general church's adherence to the tenets of
faith and practice existing when the local church became affiliated and
a substantial abandonment would be sufficient to authorize a break in
such affiliation. Some of the practices and doctrines found to constitute
a substantial abandonment were that the general church had stated that
the doctrine of foreordination was not essential, refused to endorse a
proposal to seek constitutional permission for voluntary Bible reading
and prayer in public schools, became involved in civil rights movements
and advocated civil disobedience, authorized ordination of women as
ministers and ruling elders, and made pronouncements on the Vietnam
Conflict. It was concluded that to permit substantial abandonment of
tenets is a distortion from the purpose for which the property in question
was originally denoted which the civil courts will prevent in equity.

Injunctive relief was denied in a variety of situations. In Wallis v.
Staples,14 complaint was made that a county school board issued an ex parte
resolution consolidating and recognizing certain county schools, that peti-
tioners were denied a hearing by the board to review the consolidation reso-
lution and that enforcement of the plan should be enjoined until a hearing
was held. The trial court was affirmed in dismissing the complaint on de-
murrer on the basis that there was an adequate remedy at law through man-
damus against the board to force a hearing and equity will not interfere.

A trial court was also sustained in dismissing on demurrer a petition
filed by a private citizen to enjoin the operation of a liquor business and
to have the license to operate declared void.' 5 The basis of the complaint
was that county authorities had illegally issued the license, that the appli-
cation therefor was not properly advertised and that the location was
closer to a similar liquor business than permitted by law. Finding no special
injury or wrong to complainant, the court ruled that only a public wrong

13. Presb'tirian Church in the United States v. Eastern Heights Presbyterian Church,
224 Ga. 61, 159 S.E.2d 690 (1968).

14. 223 Ga 256, 154 S.E.2d 207 (1967).
15. Mabi y v. Shikany, 223 Ga. 513, 156 S.E.2d 364 (1967.).
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was involved and absent special damages to plaintiff, a public nuisance
may be enjoined only upon information filed by the solicitor general.

Similarly, a trial court was sustained 6 in dismissal on demurrer a petition
filed by a county tax assessor who complained that he had received a letter
from the chairman of the board of county commissioners advising of ap-
pointment of a new board of assessors immediately to assume their duties
and stating that the old board had served a long time and would likely
be glad to be relieved of their responsibilities. Normally equity has no
jurisdiction to enjoin removal of a public officer. In this situation no act
was alleged on the part of the defendant seeking by force to interfere with
complainant's possession of the office and the letter alone is an insufficient
basis for relief.

The requirement of an unconditional tender of benefits received by
complainant was not met by him in a suit to enjoin suits on notes, can-
cellation of a deed and an accounting where he merely offers to restore
what an accounting might show to be due. The failure to make uncondi-
tional tender subjected the suit to general demurrer. 17

In Hasty v. Wilson,'8 a multi-count complaint to enjoin the closing of
an alley, an excellent review of the substantive law relating to easements
appurtenant was afforded. Three counts of the suit based respectively upon
express grant, way of necessity, and public use and dedication were re-
viewed by the court and found properly dismissed by the trial court on
demurrer. It was found, however, that the trial court erred in granting
summary judgment against a count based upon adverse use for more than
seven years. That one of a number of joint tenants in common consented
to possession would not preclude the possession from being adverse as to
other co-tenants who did not so consent was one of several rulings pertinent
to the field of property law.

Two cases construing provision of contracts of employment prohibiting
competitive employment upon termination of the relationship were re-
viewed. In Taylor Freezer Sales Co. v. Sweden Freezer Eastern Corp.,'9 the
employee was forbidden at any time within 3 years after termination from
engaging in distribution or manufacture of competitive products in any
area in which Sweden Freezer products may be distributed or sold at the
time of termination. The area encompassed by an injunction of the trial
court comprised 16 States and 155 Cities. Reversing and holding the pro-
vision in general restraint of trade and unenforceable, the Georgia Su-
preme Court held that it was not necessary for the protection of the em-
ployer, was oppressive to the party restrained and was in opposition to the
public interest. The court also struck down an interlocutory injunction to

16. Nelson v. Wainwright, 223 Ga. 429, 156 S.E.2d 82 (1967).
17. Straughan v. Brown, 223 Ga. 603, 157 S.E.2d 255 (1967).
18. 223 Ga. 739, 158 S.E.2d 915 (1967).
19. 224 Ga. 160, 160 S.E.2d 356 (1968).
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prevent divulging of trade secrets and confidential information as there
was no showing that the former employee was doing more than merely
soliciting former customers which did not violate any valid contract pro-
visions.

On the other hand, an employment restriction in Rider v. Orkin Ex-
terminating Co. 20 was reviewed and the complaint based thereon held
good against a motion to dismiss. The restriction was found to be ancillary
to a contract of employment, supported by a valuable consideration, limited
as to both time and territory, and not otherwise unreasonable.

Several cases were decided during the survey year which gives an unusually
complete review of the correctness of trial courts in granting or refusing
requests for interlocutory injunctions.

The basic rule that where the grant or refusal of an interlocutory in-
junction turns solely upon factual and not legal questions, and where the
material facts are in conflict, the trial judge will not ordinarily be re-
versed in the grant or denial of interlocutory relief was stated in two cases.
Green v. Fuller2 ' was a proceeding to enjoin the execution of a power of
sale in a security deed. The trial judge first issued a temporary injunction
prohibiting exercise of the power, but subsequently on motion and on
conflicting evidence dissolved the order upon complainant's failure to post
a bond in a specific amount. In Milton Frank Allen Publications, Inc. v.
Georgia Ass'n. of Petroleum Retailers, Inc.,22 an action to enjoin a breach

of contract and other equitable relief, the trial judge refused to grant an
interlocutory injunction on conflicting factual issues. The trial court in
each case was upheld.

The converse of the rule just stated was shown by two cases. In North-
east Factor & Discount Co., Inc. v. Jackson23 it was held an abuse of dis-
cretion for a trial judge to issue an injunction (or fail to dissolve a re-
straining order previously issued) where no factual basis exists for it. In
this instance the superintendent of banks sought to enjoin the operation of
a private bank and to place it in the hands of a receiver, but under the
facts, the defendants were found by the reviewing court to be authorized
to operate the bank and allegations of insolvency were not supported by
the evidence. On the other hand, in Multiple Listing Service, Inc. v. Metro-
politan Multi List, Inc.,24 it was held an abuse of discretion for a trial
judge to refuse to issue an injunction where the uncontradicted evidence
shows an entitlement thereto in order to prevent irreparable injury. A suit
to enjoin use of a trade name by another corporation was supported at the
interlocutory hearing by evidence without dispute that the trade names
"Multiple Listing Service" and "MLS" were registered and had been used

20. 223 Ga. 709, 157 S.E.2d 731 (1968).
21. 223 Ga. 204, 154 S.E.2d 220 (1967).
22. 223 Ga. 784, 158 S.E.2d 248 (1967).
23. 223 Ga. 709, 157 S.E.2d 731 (1967).
24. 223 Ga. 837, 159 S.E.2d 52 (1968).
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over a period of 10 years and had been included in practically all of the
advertising of the corporate complainant and its member real estate brokers
at a cost of more than $1,400,000 and such trade names had acquired a
secondary meaning in the areas of Fulton and DeKalb Counties. Thus, it
was held error to dissolve a temporary restraining order and to refuse an
interlocutory injunction to prevent use of a similar name by defendant.

An equitable elasticity was given these rules, however, in Stephens v.
State Highway Department25 in situations where, in spite of normal en-
titlement to the grant or refusal of interlocutory relief, a party would be
placed in a remediless and irretrievable position of harm from which he
cannot be extricated even should he later prevail. In this instance, an
interlocutory injunction was granted in favor of the Highway Department
and a county which would have required defendant to demolish a portion
of a completed building which plaintiffs alleged and defendant denied
encroached upon the highway right of way by less than one foot. The
trial judge was found in error in issuing the temporary injunction. The
court stated that such injunction should be granted or refused according
to the peculiar circumstances of the particular case and there should be
a balance of conveniences, and a consideration whether greater harm might
result from refusing than granting the relief sought. If the grant of an
injunction would operate oppressively to the defendant, the order should
be refused; but if it appears that if the injunction were denied, the com-
plainant would be practically remediless in the event he should thereafter
establish the truth of his contentions, it would be strong reason why inter-
locutory relief should be granted. A delay to one party would not counter-
balance an irreparable injury which might flow to the other if the chancellor
made a mistake in passing on the disputed issue of fact. In such circum-
stances, it would generally be a wise exercise of discretion to preserve the
rights by preserving the status.

In Mosley v. Foster,26 following what is frequently called a trend of
recent decisions, the Supreme Court of Georgia reversed a trial court's
ruling sustaining a general demurrer to a complaint seeking to enjoin a
continuing trespass to real estate. The plaintiff alleged removal of her
retaining wall at the property boundary and erection by defendant of a
store building which encroached 5.4 inches onto complainant's property.
The apparent basis of the dismissal in the trial court was that the plaintiff
sought an illegal injunction in that it would be mandatory in nature. The
Geor-'a Supreme Court held that a continuing injury (trespass) may be
en:on 0 although the wrongdoer is required to take some affirmative action.
W,-: - 0,e main purpose of the injunction is to restrain the doing of some
wron 'ip, rt. here a trespass, GA. CODE ANN. section 55-110 (Rev. 1966)
r rh;l,iiinT mandatory injunctions is not violated.

05. ? 2 ? Ca 713, 157 S E.20 7'1 (1967).
:!-'' 0 _ ( i R,13. 157 S.E2i 2 5 (1967).
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