
PRACTICE AND PROCEDURE

By JAMES R. BEAIRD*

APPELLATE PRACTICE AND PROCEDURE

The Appellate Practice Act of 1965, amended,' (hereinafter referred to
as APA) was expressly intended "to bring about a decision on the merits
of every case appealed, and to avoid dismissal of any case or refusal to
consider any points raised therein, except as may be specifically referred to
[in the Act itself]." 2 A survey of the cases decided under the APA between
April 1967 and June 1968 indicates that form may yet reign supreme over
substance in the appellate courts of Georgia. At least one writer has at-
tributed this problem to the Georgia Supreme Court's narrow construction
of the APA, more specifically "to the reluctance of the court to participate
in the rule making process." 3 Whatever the reason, there remains little
doubt that the APA has not been applied wholly in the spirit of pro-
cedural reform which was so earnestly sought by its framers and the bar.4

In the context of a survey article, an attempt will be made to illustrate
how the appellate courts have applied the APA during the period under
review and, when appropriate, amplify on why the courts erred in a par-
ticular APA application and how such error might be avoided in the
future. For the present, however, the practitioner should remember the
following caveat:

It would be a mistake to assume that the new appellate procedure
means that a lawyer can have his appeal heard on the merits re-
gardless of how careless he is in perfecting his appeal.5

pProfessor of Law; University of Georgia School of Law. The author wishes to express
his appreciation to E. Lloyd Sutter for his assistance in the preparation of this
survey.

1. Ga. Laws 1965, p. 18, as amended by Ga. Laws 1965, p. 240; Ga. Laws 1966, p. 493;
Ga. Laws 1967, p. 220 [the 1967 amendments were declared invalid and uncon-
stitutional for lack of a statutory enacting clause in Joiner v. State, 223 Ga. 367,
155 S.E.2d 8 (1967)]; Ga. Laws 1968, p. 1072.

2. GA. CODE ANN. §6-905 (Supp. 1967). This same "intent" section of the APA,
moreover, specifically mandates that the provisions of the Act be "liberally con-

strued" so that the intent of the new procedure may be effectuated.
3. Leverett, The 1967 Amendments to the Georgia Civil Practice Act and the Appel-

late Practice Act, 3 GA. S.B.J. 383, 384, (1967).
4. The APA has been labeled "the most substantial change in appellate procedure

since creation of the Supreme Court." Leverett, The Appellate Procedure Act of
1965, 1 GA. S.B.J. 451 (1965). Its enactment came in response to a state bar

association poll which reflected a 2615 to 188 vote "in favor of drastic changes in
appellate procedure" and a 24 to 2 affirmative vote of the Supreme Court Rules
Committee favoring the rules submitted by the special bar subcommittee. Id. at 452.

5. Hill and Evans, Appellate Practice and Procedure, GEORGIA LAWYERS BAsIc PRAC-
'rIcE HANDBOOK 103 (CLE ed. 1968). The writers also commented that:

[W]hile the simplified procedure under the new Act has eliminated a
great many of the technicalities of the past, it would ill behoove the
practitioner of the present to proceed on the assumption that in institut-
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Only a quick glance over the more than 150 cases during the period which
turned on the construction placed on appellate procedure is needed to
impress upon the reader that an appeal containing no more than a de
minimis technical infirmity stands better than a 90 per cent chance of
being dismissed by the Georgia appellate courts.

A. The Dismissal Dilemma

Section 13 (b) of the APA6 dearly states:

No appeal shall be dismissed or its validity affected for any cause
or consideration of any enumerated error refused, except for
(1) failure to file notice of appeal within the time required as

provided in this Act or within any extension of time granted here-
under; (2) where the decision or judgment is not then appeal-
able; (3) where the questions presented have become moot ...

Thereafter, the same section of the APA expressly admonishes the appel-
late courts to allow amendment or addition to the record "[a]t any stage
in the proceedings, either before or after argument . . . either with or
without motion....-7 One writer, comparing the pre-APA piecemeal
amendment process to relieve against obnoxious or outmoded rules to the
Chinese Alphabet and analogizing the appellate courts' construction thereof
to Hamlet's family traditions, concluded that:

The best solution [to the old procedure] is to leave no doubt,
and hence no room for varying judicial construction as to what
cases can be dismissed for procedural technicalities. It is far easier
and better to define the instances in which dismissal can be had
than to define the instances in which dismissals should not be
had.8

Thus construed, one would certainly believe that Section 13 (b) grounds
for dismissal were intended to be exclusive. Such, however, has not been
the construction placed upon the Act by the Supreme Court of Georgia. 9

ing an appeal he need not worry about mere technical aspects. The prac-
tice of law is and doubtless will remain a technical profession. Meritorious
cases are and will continue to be lost because of failure to adhere to even
the simplified requirements of our new Appellate Procedure Act.

Id. at 108. With few exceptions, the lawyer hoping for "liberal construction" of
the APA to help him over a technical hurdle will be sorely disappointed by the
Georgia appellate courts.

6. GA. CODE ANN. §6-809 (b) (Supp. 1967). The original act included a subpara-
graph 13 (b) (4) making failure to file a timely brief grounds for dismissal.
Ga. Laws 1965, p. 240, 242-43 amended this particular subparagraph by sub-
stituting failure to file a timely enumeration of errors for the former timely brief
provisk-. Ga. Laws 1966, p. 493, 500, 501 struck the entire subparagraph, leaving
only three express reasons for which an appeal should be dismissed. See also Ga.
Laws 1968, p. 1072, 1074, wherein the Act was further amended to overcome
Supreme Court opinions inferring other grounds for dismissal. Cf. Davis v. Davis,
222 Ga. 369, 149 8.E.2d 802 (1966).

7. id.
8. Leverett, supra note 4, at 477, 478. (emphasis by author)
9. See Smith and Smith, Practice and Procedure-Appellate, Annual Survey of Georgia

Law, 19 MERCER L. REV. 160 (1968).
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Appeals were dismissed (or disregarded) by the appellate courts during

the survey period for, inter alia, failure to timely file transcripts and enum-

erations of error, for inadequate brief references to the record, and under

"the law of the case" rule, as well as for the reasons expressly specified in

the APA. In fact, fully 50 per cent of the cases involving appellate pro-

cedure during the period were disposed of by dismissal. For this reason,

the respective dismissal rules will be individually reviewed as they have

been applied.

1. Tardy Transcripts and the Davis rule

In Davis v. Davis,10 the Supreme Court of Georgia held that, notwith-

standing the express language of APA section 13 (b), failure to file a

transcript of evidence within 30 days after filing notice of appeal, unless

an extension is secured under the provisions of section 6,11 is grounds for

mandatory dismissal under Section 11.12 With its "justice delayed is justice

denied" rationale, comparing tardy transcript filing without excuse to the

case of transcripts withheld for failure to pay clerk's costs,'5 the supreme

court generated a storm which has not yet fully subsided.14

As if to add insult to injury, the Georgia Supreme Court in Joiner v.

State15 voided for lack of an enacting clause' 6 the 1967 amendments to the

APA,.which, inter alia, had expressly overruled Davis and unequivocally

reiterated the legislative intent with respect to dismissal of appeals. Rigid

insistence upon form over substance would seem unnecessary, 7 particularly

10. 222 Ga. 579, 151 S.E.2d 123 (1966).
11. GA. CODE ANN. §6-804 (Supp. 1967.).
12. GA. CODE ANN. §6-806 (Supp. 1967).
13. The supreme court in Davis analogized that case to George v. American Credit

Corp., 222 Ga. 512, 150 S.E.2d 683 (1966) where transcript filing was delayed 70
days for failure of the appellant to pay transcription costs.

14. See Leverett, supra note 3, at 384; Smith and Smith, supra note 9, at 160, 161;
Recent Decisions, 4 GA. S.B.J. 259 (1967). The General Assembly immediately set

out to rectify the situation by amending the Act to include a subparagraph (d) to
Section 13 expressly stating the legislative intent that:

An appeal shall not be dismissed nor consideration thereof refused because
of failure of the court reporter to file the transcript of evidence and pro-
ceedings within the time allowed by law or order of court, unless it affir-

matively appears from the record that such failure was caused by the appel-
lant.

Ga. Laws 1967, p. 220, 222. But see Joiner v. State, 223 Ga. 367, 155 S.E.2d 8 (1967)

holding this amendment invalid for lack of an enacting clause, thereby postponing

correction of the Davis case until the 1968 session of the General Assembly.

15. 223 Ga. 367, 155 S.E.2d 8 (1967). See Hill and Evans, supra note 5, at 112.

16. An enacting clause consists only of the statement: "Be it enacted by the General
Assembly of Georgia."

17. See Leverett, supra note 3, at 385, citing the general rule, contained in 50 AM.
JUR. Statutes, §153 (1944) , that an enacting clause serves only to identify the

authority responsible for the act and that its absence does not affect the validity

of the act. The 1967 Amendments, he observed, should have been well enough

identified, even with the inadvertent typographical omission during drafting, since

the act was duly enrolled and authenticated by the regular presiding officers of

both houses, approved by the Governor, and deposited with the Secretary of State.

See Atlantic Coast Line R.R. v. State, 135 Ga. 545, 69 S.E. 725 (1910).
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with a remedial statute expressly intended to be liberally construed.'S But
the most offensive aspect of the Joiner case was its effect. By perpetuating
at least another year the Davis rule, the appellate courts were able to avoid
a decision on the merits in another sixteen cases, 19 admittedly against the
wishes of the Georgia Court of Appeals. 20 It is distressing that the highest
court of this state would, in the face of clear legislative intent, elevate
form over substance to the point to where decisions on the merits were
denied in such crucial areas of the law as criminal procedure, juvenile
rights, domestic relations, election contests, land condemnation, garnish-
ment, nonsuit and contract.

In Elliott v. Leathers,21 the Supreme Court of Georgia, in a 4-3 decision,
reversed a court of appeals decision applying the "mandatory" Davis rule
in a manner further emphasizing the ridiculousness of its own standard.
The Elliott case also magnifies the effect upon trial court judicial thinking
which results from "fallout" created by the Georgia Supreme Court's ob-

18. See GA. CoDE ANN. §6-905 (Supp. 1967).19. See Strickland v. Staten, 223 Ga. 726, 157 S.E.2d 740 (1967.) ; Brown v. State, 223 Ga.540, 156 S.E.2d 454 (1967) (juvenile offender aged 12 still in custody); Culverv. Sisk, 223 Ga. 519, 156 S.E.2d 352 (1967) (appeal from a nonsuit judgement);Wilcox v. Wilcox, 223 Ga. 396, 156 S.E.2d 84 (1967) (apparently a domestic rela-tions case); Winn v. Powell, 223 Ga. 257, 154 S.E.2d 233 (1967); State Hwy. Dept.v. Hicks, 116 Ga. App. 370, 157 S.E.2d 326 (1967) (condemnation appeal); StateHwy. Dept. v. Thomason, 116 Ga. App. 330, 157 S.E.2d 503 (1967). Ledbetterv. State, 116 Ga. App. 276, 157 S.E.2d 40 (1967.) ; Poss v. State, 116 Ga. App. 264,157 S.E.2d 33 (1967); Murphy v. Wheatley, 116 Ga. App. 199, 156 S.E.2d 658 (1967)(appeal from plea in abatement to a garnishment proceeding); Ga. Farm BureauMutual Ins. Co. v. Smith, 116 Ga. App. 63, 156 S.E.2d 379 (1967); Edwards v.Ware, 116 Ga. App. 27, 156 S.E.2d 671 (1967); Puckett v. Edmonds, 115 Ga. App.776, 156 S.E.2d 151 (1967) (two cases involving an election contest); Byars v.Metropolitan Life Ins. Co., 115 Ga. App. 368, 154 S.E.2d 719 (1967) (cross-appealsdenied); Elliott v. Leathers, 115 Ga. App. 352, 154 S.E.2d 694 rev'd 223 Ga. 497,156 S.E.2d 440 (1967); Allstate Leasing Corp. v. Samples, 115 Ga. App. 213, 154S.E.2d 423 (1967) (two cases on a contract). See also Threatt v. McElreath, 223Ga. 153, 154 S.E.2d 20 (1967) and Fleming v. Sanders, 223 Ga. 172, 154 S.E.2d 14(1967), both decided under the Davis rule prior to the 1967 amendments or the
Joiner case.

20. See State Hwy. Dept. v. Hicks, 116 Ga. App. 370, 157 S.E.2d 326 (1967); Puckettv. Edmonds, 115 Ga. App. 776, 156 S.E.2d 151 (1967); Elliott v. Leathers, 115 Ga.App. 352, 154 S.E.2d 694, rev'd 223 Ga. 497, 156 S.E.2d 440 (1967). The court ofappeals preferred the "liberal construction" approach and acknowledged the wisdomof the 1967 amendment overruling Davis, yet felt constrained by the mandatorydirective of the Georgia Supreme Court in Davis and Joiner. But see Teper v.Weiss, 115 Ga. App. 621, 115 S.E.2d 730 (1967) where the Court of Appeals re-cognized the 1967 Amendment overruling Davis and reversed a trial court judg-ment in trover after denying a motion to dismiss where the transcript was twodays late. This decision was rendered prior to the Joiner decision by the supremecourt; and, in Puckett v. Edmonds, supra, the court of appeals commented:In keeping with the mandate [APA §13 (d), as amended Ga. Laws 1967],this court denied a motion to dismiss in Teper v. Weiss, 115 Ga. App.621, where a transcript was filed thirty-two days after the notice of appeal.On May 18, 1967, the Supreme Court of Georgia struck down the above1967 amendment. Joiner v. State, 223 Ga. 367. Therefore, unless and untilthere is further legislative action, the law thus remains as it was prior tothis attempted amendment and presumably any delay in the filing of thetranscript, no matter how minor, requires a dismissal of the case. Id. at 777,
156 S.E.2d at 152. (emphasis added)

21. 223 Ga. 497, 156 S.E.2d 440, reversing 115 Ga. App. 352, 154 S.E.2d 694 (1967).
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cession for challenging any legislative "intrusion" into the judicial domain.

The appellant, under the provisions of section 11, had presented to the

Fulton Superior Court a proposed order granting an additional 30 day

filing extension based upon a belief that the reporter would not be able to

complete the transcription within the required period. This request was

timely, but the trial court judge refused to grant the extension the day

before the period expired on grounds that APA section 1122 amounted to

an unconstitutional exercise of judicial power by the General Assembly.

One day after the period had expired, appellant filed a motion for exten-

sion under section 6,23 providing for discretionary extension by the trial

court judge. This request resulted in a 90 day extension. In a 5-4 decision,

the Davis rule was held mandatory and compelled dismissal since the sec-

tion 6 motion was not timely. The dissent concluded that such an arbi-

trary application of the Davis rule, where appellant was not guilty of

laches, violated the Georgia Constitution's prohibition against dismissal

because of delay in transmission of the record resulting from "default of

the clerk or other cause, unless it shall appear that the plaintiff in error

or his counsel caused such delay."2 4 In distinguishing Elliott from Davis

on the facts, the Georgia Supreme Court majority adopted the reasoning

of the court of appeals dissenters, 25 while the Georgia Supreme Court

dissenters, led by the Chief Justice, agreed with the court of appeals ma-

jority, placing the blame on counsel for the appellant. 26

In addition to the cases cited following the Davis rule. three cases were

decided under the Vezzani and George rules27 which require dismissal of

appeals for late transmission of the record to the appellate court.28 Where

the appellant is himself at fault for the delay in transmission, it is some-

what easier to accept the harsh rule of dismissal, especially if his opponent

is prejudiced by the delay. 29 Such a result, however, ignores the "liberal

22. The offensive provision reads: "In all cases it shall be the duty of the trial judge
to grant such extensions of time as may be necessary to enable the court reporter
to complete his transcript .. " GA. CODE ANN. §6-806 (Supp. 1967). The lower
court cited Northside Manor, Inc. v. Vann, 219 Ga. 298 (1963) which reiterated
the Constitutional provision for strict separation of powers. Ga. Const. of 1945,
§1, 23; GA. CODE ANN. §2-123 (Rev. 1948).

23. GA. CODE ANN. §6-804 (Supp. 1967).
24. 115 Ga. App. 352, 355, 154 S.E.2d 694, 696 (1967) (dissent), citing Ga. Const.

1945, art. 6, §2, 5; GA. CODE ANN. §2-3705 (Rev. 1948).
25. 223 Ga. 497, 500-502, 156 S.E.2d 440, 442-444 (1967) (Grice, J. for the Court).
26. Id. at 503-505, 156 S.E.2d at 444-446. (Duckworth, C.J., dissenting, concurred in

by Almand and Nichols, J.J.)
27. Vezzani v. Vezzani, 222 Ga. 853, 153 S.E.2d 861 (1966) ; George v. American Credit

Control, Inc., 222 Ga. 512, 151 S.E.2d 683 (1966). GA. CODE ANN. §6-808(a) (Supp.
1967).

28. See Pippins v. Securities Investment Company of Atlanta, 223 Ga. 812, 158 S.E.2d
677 (1967); Mutual Federal Savings 8c Loan Assoc. of Atlanta v. Johnson, 223
Ga. 811, 158 S.E.2d 762 (1967); Jackson v. Mayor and City of Carrollton, 116 Ga.
App. 323, 157 S.E.2d 500 (1967).

29. E.g., Jackson v. Mayor and City of Carrollton, 116 Ga. App. 323, 157 S.E.2d 500
(1967) (43 day delay resulted in case being returnable to the September rather

than the April ternm of court). Cf. Ga. Laws 1968. p. 1072, 1074, wherein the new
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construction" principle and the better interpretation of section 13 (b) as
constituting the three exclusive grounds for dismissal.

The Court of Appeals of 'Georgia, in Brawner v. Martin & Jones Produce
Co., Inc.,30 denied a motion to dismiss where the appellee had not been
prejudiced even though the transcript was filed 27 days late because the
appellant had only partially paid the costs. The court reasoned that the
case had been docketed for argument at the September term even with the
late transcript filing, at which term it would have also been heard had
the transcript been timely filed. The court concluded:

Thus the delay in transmittal was not prejudicial to the defendant
in causing a delay in hearing or decision of the appeal, and the
defendant does not show any change in his position or inequity
resulting from the delay in transmittal of the record.3 '

Such a "qualified appellant's fault" test would seem to satisfy the Georgia
Supreme Court's insistence upon "no delay in justice" while avoiding an
arbitrary and intransigent reliance on absolute compliance with the ap-
pellate procedure filing deadlines.

Perhaps now that the General Assembly has taken care to include an
enacting clause in its 1968 APA Amendments,32 in essence reenacting the
voided 1967 Amendments, the Georgia Supreme Court will defer to the
legislative purpose of fostering decisions on the merits. Only time will tell.

In six cases,3 3 appeals were dismissed for failure to timely file enumera-
tions of error under applicable rules34 of the Georgia Supreme Court and
Court of Appeals. It would seem that dismissal for tardy filing of enumera-

Section 13(d) expressly allows the Vezzani-George rule to stand in the "appellant's
fault" situation.

30. 116 Ga. App. 324, 157 S.E.2d 514 (1967). See also Hornsby v. Rodriguez, 116 Ga.
App. 234, 156 S.E.2d 830 (1967) (eleven day delay had no affect upon term forwhich case docketed; hence no "delay", no inequity; motion to dismiss denied).31. 116 Ga. App. 324, 157 S.E.2d 514 (1967).

32. Ga. Laws 1968, p. 1072. See Leverett, Synopses of 1968 Amendments: Appellate Proce-dure Act and Georgia Civil Practice Act, 4 GA. S.B.J. 503 (1968). Compare Leverett,
supra note 3, at 385-90.

33. See Benefield v. State, 224 Ga. 139, 160 S.E.2d 398 (1968); C & A Land Co. v.Manning, 224 Ga. 56, 159 S.E.2d 404 (1968); Gardner v. State, 117 Ga. App. 262,160 S.E.2d 271 (1968); Hopkins v. State, 116 Ga. App. 548, 158 S.E.2d 320 (1967)(per curiam) ; Davis v. State, 115 Ga. App. 714, 155 S.E.2d 693 (1967) (per curiamn*;Gravitt v. Wilkins, 115 Ga. App. 551, 155 S.E.2d 461 (1967). But see Larsen v.Larsen, 224 Ga. 112, 160 S.E.2d 383 (1968) where appellant "legally" filed hisenumerations of error by handing them to the clerk at the clerk's home on the 10thday after office hours but before midnight. The clerk noted thereon "Filed [10thday)" and then brought document to office following Monday. See also Hutchinson
v. Ga. Power Co., 115 Ga. App. 666, 155 S.E.2d 643 (1967) (brief filed timely, but
enumerations late; dismissed).

34. See Supreme Court Rules 14 and 20: GA. CODE ANN. §§24-4514 and 4520, respectively
(Supp. 1967); Court of Appeals Rules 13 (a) and 15 (a); GA. CODE ANN. §§24-3613(a). and 3615 (a), respectively, (Supp. 1967). Failure to file enumerations of errorwithin 10 days after docketing the case constitutes failure to perfect appeal and
grounds for dismissal. Napier v. Napier, 222 Ga. 681, 151 S.E.2d 712 (1966).

[Vol. 20
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tions of error (or briefs) would also conflict with the three exclusive dis-
missal grounds expressed in APA section 13 (b), as amended.3 5

2. Inadequate Brief References to Record

Failure to timely file briefs under Supreme Court Rule 20 was held, in
Norton Realty & Loan Co. v. City of Gainesville,3 6 to be grounds only
for contempt not for dismissal. Moreover, in City of Douglas v. Rigdon,37

the court of appeals acknowledged that appellant's brief, which specifically
argued each ground whereupon a judgment was believed to have been er-
roneous, will cure an enumeration of errors otherwise defective under the
APA.38

The appellate courts have consistently disregarded issues only broadly
raised in the enumeration of errors and not specifically citing the perti-
nent portion of the record to which error is ascribed 39 or ignoring in argu-
ment the issue raised in the enumeration. 40 The rationale has been set out
as follows:

It becomes imperative [under the APA which abolished the bill
of exceptions and court approval of a motion for new trial] . . .

35. The Appellate Practice Act of 1965, Ga. Laws 1965, p. 18, 29, GA. CODE ANN.
§6-809(b) (Supp. 1966) included a fourth express ground for dismissal: "where
no brief is filed on behalf of appellant within the time prescribed by the rules of
the appellate courts." The 1965 Amendments to the APA, Ga. Laws 1965, p. 240,
242, 243, struck the original subparagraph and inserted in lieu thereof the follow-
ing: "where no enumeration of the errors relied upon is filed by appellant with
the clerk of the appellate court within the time prescribed by section 14 hereof
[still applying appellate court filing period rules]." The 1966 Amendments, Ga.
Laws 1966, p. 493, 500, struck the entire subparagraph (4), leaving only three
express grounds for dismissal. The abortive 1967 Amendment to the same section
and the successful 1968 Amendment thereto, Ga. Laws 1968, 1072-1074, contained
the same three grounds for dismissal. See Norton Realty & Loan Co., Inc. v. City
of Gainesville, 224 Ga. 166, 169-170 (1968) where supreme court denied a motion
to dismiss based on grounds that the enumerations of error and brief were not
simultaneously filed and the brief was filed late. The court observed: "What is of
decisive importance here is that the enumeration was filed in time. Simultaneous
filing of the two documents is not required." Id. at 170. But cf. Hill and Evans,
supra note 5, at 116-117, for practical evaluation of rules.

36. 224 Ga. 166, 169, 160 S.E.2d 819, 822 (1968).
37. 116 Ga. App. 306, 157 S.E.2d 66 (1967). But see Rawls Bros. Co. v. Paul, 115

Ga. App. 731, 735, 155S.E.2d 819, 823 (1967) (brief cannot substitute for, add
to, or change enumeration).

38. GA. CODE ANN. §6-810 (Supp. 1967). See also where "enumeration [may] be made
a part of the brief" by appellate court rule. Ga. Laws 1968, p. 1072, 1077-78,
amending APA §14.

39. See Wallis v. Maddox 223 Ga. 626, 157 S.E.2d 285 (1967); Hicks v. Maple Valley
Corp., 223 Ga. 577, 156 S.E.2d 904 (1967); Bode v. Northeast Realty Co., Inc. 117
Ga. App. 226, 160 S.E.2d 234 (1968); Strickland v. English, 115 Ga. App. 384, 154
S.E.2d 710 (1967); Crider v. State, 115 Ga. App. 347, 154 S.E.2d 43 (1967).

40. See Smith v. Biggers, 115 Ga. App. 661 (2), 155 S.E.2d 719 (1967) (mere reci-
tation of enumerations in brief is no "argument" and such enumerations will be
considered as abandoned). See also Underwood v. Ranger Mfg. Co., Inc., 116 Ga.
App. 803, 159 S.E.2d 144 (1967.); Calhoun v. Patrick, 116 Ga. App. 303, 157 S.E.2d
31 (1967); Zappa v. Higgins, 116 Ga. App. 81 (2), 156 SE.2d 378 (1967). But see
City of Douglas v. Rigdon, 116 Ga. App. 306, 157 S.E.2d 66 (1967) (brief argu-
ment of "generally" stated enumerations sufficient). Cf. Home Finance Co. v. Smith,
116 Ga. App. 76(2), 156 S.E.2d 522 (1967) (enumeration of error not founded upon
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that appellant provide the court with the means to find, in the
lower court record or the transcript, the portions thereof material
to a decision on the various enumerations of error presented. The
burden is not upon this court to find error, but the burden is
upon the appellant to show it. 4 1

Haste and carelessness are undoubtedly the reasons underlying the ma-
jority of instances involving application of these rules by the courts to
dismiss or disregard issues inadequately raised and presumed abandoned.

3. "Law of the Case" Rule

In Hill v. Willis, 42 the Supreme Court of Georgia once again "created"
law by judicial fiat where statutory law to the contrary was clearly enacted
in the APA. On the merits, the case was one of the most complex factual
and legal negligence problems ever brought before the appellate courts
for review. 43 In addition to the three other grounds for its reversal of the
case,44 the supreme court held, inter alia, that the court of appeals erred
in denying plaintiff-appellee's motion to dismiss the appeal and affirm
as to questions raised in the motion for new trial. Defendant-appellant
had not enumerated as error the trial judge's overruling of the motion for
new trial in reliance upon the express language of APA section 2:

[T]he motion for new trial need not be transmitted as a part of
the record on appeal, as the appellate court may consider all ques-
tions included in the enumeration of errors provided for in Section
14 herein.45

Moreover, the "law of the case" rule had been expressly abolished by Geor-
gia Civil Practice Act Section 60 (h) (hereinafter referred to as CPA).46
Notwithstanding its earlier resolution of the question of appellate review

objection or motion for mistrial below, but raised initially on appeal is without
merit).

41. Stricldand v. English, 115 Ga. App. 384(2), 154 S.E.2d 710 (1967). See Supreme
Court Rule 16(3); GA. CODE ANN. §24-4516(3) (Supp. 1967); Court of Appeals
Rule 17; GA. CODE ANN. §24 3617 (Supp. 1967). Cf. Hill and Evans, supra note 5,
at 116-120 (outline of how to organize and present argument on belief).

42. 224 Ga. 263, 161 S.E.2d 281 (1968), reversing 116 Ga. App. 848, 159 S.E.2d 145
(1967).

43. See 116 Ga. App. 848, 159 S.E.2d 145 (1967). A critical substantive tort issue con-
struing the Georgia respondeat superior doctrine was involved. The case was tried,
after three amendments to the original petition, during the transition period from
the old trial procedure into the new Civil Practice Act, raising questions as to
which procedural rules applied. Discovery problems and the "harmless error"
doctrine respecting evidentiary admissibility were in issue. The Court of Appeals
was called upon to review 172 enumerations of error. Id. at 850, 159 S.E.2d 149-50.

44. The Georgia Supreme Court, reviewing the case on certiorari, held, inter alia,
that the court of appeals erred in its interpretation of CPA §86, GA. CODE ANN.
§81A-186 (Supp. 1967), erred in reversing the trial court's overruling of defen-
dant's motion for summary judgment, and erred in reversing the trial court's sus-
taining of a motion to quash a notice to produce tax records. 224 Ga. 263, 264-67,
1-61 S.E.2d 281, 283-85 (1968).

45. GA. CODE ANN. §6-702 (Supp. 1967).
46. GA. CODE ANN. §81A-160 (h) (Supp. 1967).
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CPA applicability which rendered CPA section 60 (h) effective 47 and not-
withstanding the plain language of APA Section 2,48 the Supreme Court
of Georgia held:

Where after trial a motion for new trial is filed and overruled by
the trial court such judgment establishes as the law of the case that
the questions raised by such motion for new trial are without merit
unless such judgment is enumerated as error on appeal.49

As the dissent pointed out 50 that an examination of the supreme court's
own records indicated at least three earlier cases5' in which that court
"considered enumerations of error . . .where the same questions were
made in a motion for new trial included in the record, and no appeal was
made from the denial of the motion .... ,,52 Not only do decisions such as
Hill undermine unnecessarily the certainty and intent of the APA, but
also they lead analysts of the Georgia Supreme -Court's decisions on ap-
pellate procedure to wonder whether some members of the court have
ever read the APA or, if they have, whether they ever intend to subscribe
to its plain language much less its intent 5 3 Two other cases during the
period also were decided under the "law of the case" rule, as it is applied
to prior appellate court holdings in the same case. 54 The "law of the case"
doctrine as it is applied to prior appellate court rulings is clearly dis-
tinguishable from its application in Hill v. Willis, even without reference
to CPA section 60 (h) and APA section 2.

4. Dismissals Justifiable under the Appellate Practice Act

The three expressly authorized grounds for dismissal are listed in APA
section 13 (b): failure to file notice of appeal within the time prescribed;

47. 224 Ga. 263, 265, 161 S.E.2d 281, 283, 284 (1968).
48. GA. CODE ANN. §6-702 (Supp. 1967). The two dissenters remarked:

The Appellate Practice Act of 1965, as amended, plainly provides that
the motion for new trial need not be transmitted as a part of the record
on appeal, and that it shall not be necessary that the overruling thereof
be enumerated as error.

224 Ga. 263, 269, 161 S.E.2d 281, 286 (1968) (Mobley and Frankum, J. J., dissent).
49. 224 Ga. 263(4), 161 S.E.2d 282 (1968) (emphasis added).
50. Id. at 269, 161 S.E.2d 286 (dissent).
51. See Worley v. State, 222 Ga. 319, 149 S.E.2d 682 (1966); Roach v. State, 221 Ga.

783, 147 S.E.2d 299 (1966.); Dickerson v. Harvey, 221 Ga. 606, 146 S.E.2d 310
(1965).

52. 224 Ga. 269, 161 S.E.2d 286 (dissent).
53. One cannot help but wonder, also what response will next be heard from Mr. E.

Freeman Leverett who has specifically chided, heretofore, the supreme court for its
hostility to the APA. Leverett, supra note 3, at 384 (1967), particularly footnote
8 therein and accompanying text. [Mr. Leverett was counsel of record for appellee
in Hill v. Willis.]

54. I.L.G.W.U. v. Smith, 223 Ga. 459, 156 S.E.2d 71 (1967) (prior ruling on issue of
trial court jurisdiction became law of case and could not be re-litigated upon a
petition for contempt in the same case); Myers v. Johnson, 116 Ga. App. 232, 156
S.E.2d 365 (1967) (on a motion for summary judgment made after trial, where
the case has been reversed upon appeal and another trial is pending, rulings of the
appellate court as to evidence introduced on the first trial are the law of the case).
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non-reviewable judgments; and mootness. The appellate courts invoked
each of these provisions on a number of occasions during the survey period.

Failure to timely file a notice of appeal was cited by the appellate courts
as grounds for dismissal of four cases. 55 Dismissal on this ground was de-
nied, however, in two distinguishable situations. In McQueen v. Wilson,56

the 'Georgia Court of Appeals held that, where notice of appeal is timely
filed from a second judgment on a demurrer after a motion for recon-
sideration of the first judgment, the motion acts as a supersedeas to toll
the filing deadline date. The same court, in Blanchard v. West, 57 held that
a defendant whose cross action was still pending in the trial court could
not insist upon dismissal of plaintiff's case below for failure to timely
amend his petition as instructed by the court because any appeal from the
judgment sustaining the demurrer to the petition would have been pre-
mature.

One could hardly quarrel with the appellate court's dismissal of appeals
for failure to timely file notice of appeal since the legislature expressly
indicated such tardiness as grounds for dismissal in section 13 (b) (1). More-
over, the casual observer might expect that the appellant faced with an
expected delay in his ability to so file could always avail himself of the
time extension provision of section 6.58 Such, however, is not the case.
The Supreme Court of Georgia, in another of its unexplainably hostile
gestures toward the legislature's "intervention" in judicial affairs, pro-
mulgated its Rule 759 which effectively repealed that part of APA section 6
which relates to extensions of time by appellate judges. The court's rule
states:

Rule 7. Jurisdiction and Separation of Powers; extensions of time.
-Recognizing the Legislative Department's exclusive right to pro-
vide for the bringing of cases to this court conferred by the Con-
stitution (section 2-3704; Const. of 1945) but likewise the consti-
tutional limitation contained therein that this is a court alone
for the trial and correction of errors of law only, this court will
issue no order granting extensions of time as provided in the Ap-
pellate Practice Act of 1965.60

As a result, a twelve and one half year old convicted arsonist was denied
his right to appeal since he could not secure an extension in Brown v.

55. See Bailey v. State, 224 Ga. 48, 159 S.E.2d 286 (1968) (failure to timely file notice
of appeal); accords Brackin v. State, 116 Ga. App. 77, 156 S.E.2d 382 (1967);
Morris v. State, 115 Ga. App. 715, 155 S.E.2d 735 (1967.). Self v. Nationwide
Mutual Ins. Co., 115 Ga. App. 714, 155 S.E.2d 727 (1967). See also Coogler v.
Berry, 117 Ga. App. 614, 161 S.E.2d 428 (1968) ("notice of appeal cannot be
amended to substitute a new party").

56. 117 Ga. App. 488(1), 161 S.E.2d 63 (1968).
57. 115 Ga. App. 814(1), 156 S.E.2d 164 (1967).
58. GA. CODE ANN. §6-804 (Supp. 1967).
59. GA. CODE ANN. §24-4507 (Supp. 1967).
60. Id.
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State.61 The Georgia Court of Appeals, in light of Rule 7, has felt itself
prohibited also from granting a filing extension for a notice of appeal.6 2

Consequently, the filing deadline for a notice of appeal is, in effect, an

ironclad and arbitrary period which can easily become a trap for the un-
wary or the appellant with a legitimate delay.

The appealable judgment question was an issue in a significant number
of cases during the period. In two different cases, 63 the Georgia Court of

Appeals asserted that the APA section 164 did not appreciably alter the
"final judgment" test for determining whether an appeal may be brought
from a lower court action. The basic test for "finality" consists of determ-
ining whether a case is no longer pending in the court below." 65 Applying
this test, the appellate courts dismissed as premature or non-reviewable at
least seven cases. 66

In Hoover v. State Highway Department67 appellant's notice of appeal
stated that appeal was taken from "the judgment entered in this action
on November 7, 1967." Since the order denying the motion for new trial
was actually signed and filed with the clerk on the following day (Novem-
ber 8, 1967), the Georgia Court of Appeals dismissed the appeal for failure
to "set forth . . . a concise statement of the judgment, ruling or order
entitling the appellant to take an appeal" in accordance with APA section

61. 223 Ga. 540(2), 156 S.E.2d 454 (1967).
62. Buckhead Doctors' Bldg., Inc. v. Oxford Finance Co., 116 Ga. App. 503 (1), 157 S.E.

2d 767 (1967).
63. See Peach v. State, 116 Ga. App. 703, 158 S.E.2d 701 (1967); Nye v. Murcel Mfg.

Co., 116 Ga. App. 44, 156 S.E.2d 383 (1967). Accords O'Kelley v. Evans, 223 Ga.
512, 513, 156 S.E.2d 450, 451 (1967).

64. GA. CODE ANN. §6-701 (Supp. 1967). See Ga. Laws 1968, p. 1072, 1073 significantly
revising section 1(2) through (4).

65. GA. CODE ANN. §6-701 (1) (Supp. 1967). Subparagraphs (2) through (4) revised
by the 1968 Amendments added rules applicable to "certified" appeals, to certain
specified types of judgments and orders, and to review of motions for summary
judgment in accordance with CPA §56(h), GA. CODE ANN. §81A-156(h) (Supp.
1967). Ga. Laws 1968, p. 1072, 1073. Cf. Millholland v. Oglesby, 223 Ga. 230, 154
S.E.2d 194 (1967); Recent Decision, 4 GA. S.B.J. 392 (1968) (non-resident plain-
tiff's failure to appear as directed for deposition resulting in trial court entering
order staying the action idefinitely until plaintiff complied, held, an appealable
judgment where plaintiff contends it is impossible financially for him to comply).

66. See Davis v. Holt, 224 Ga. 55, 159 S.E.2d 403 (1968) (denial of mandamus is non-
appealable); Norbo Trading Corp. v. Wolmuth, 223 Ga. 258, 154 S.E.2d 224 (1967)
(judgment sustaining general demurrer to answer and cross claim is non-appeal-
able); Zappa v. Ewing, 117 Ga. App. 362, 160 S.E.2d 640 (1968) (denial of motion
"to add a party defendant" is not a "final" judgment); Eason Bridge Co., Inc.
v. Patterson, 116 Ga. App. 704, 158 S.E.2d 425 (1967) (where renewed demurrer
not ruled upon, case still pending before trial court and appeal is not from a
"final" judgment); Peach v. State, 116 Ga. App. 703, 158 S.E.2d 701 (1967) (judg.
ment sustaining or dismissing a plea in abatement is not "final'); Olson v.
Austin Enterprises, Inc., 116 Ga. App. 197, 156 S.E.2d 655 (1967) (notice of appeal
fails to set forth a "judgment, ruling or order entitling the appellant to take an
appeal" under APA; appellant's notice of appeal reflected verdict and judgment of
February 15 when actually judgment was entered two days after verdict on the
17th); Nye v. Murcel Mfg. Co., 116 Ga. App. 44, 156 S.E.2d 383 (1967).

67. 117 Ga. App. 619, 161 S.E.2d 371 (1968). See also Hardnett v. USF&-G Co., 116
Ga. App. 732, 158 S.E.2d 303 (1967); Olson v. Austin Enterprises, 116 Ga. App.
197, 156 S.E.2d 655 (1967). Accord, Walker v. Walker, 222 Ga. 521, 150 S.E.2d 635
(1966).
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4.68 Once again form was elevated over substance; and only a typographical
error barred the appellant from his right to appeal! Citing APA section
13 which, inter alia, specifies that the appellate court may "take any other
action to perfect the appeal and record so that the appellate court can and
will pass upon the appeal and not dismiss," 69 one judge concurred specially
"solely because we are bound by the two Supreme Court cases [on point]." 70

The special concurrence ends with the observation:

Where the record clearly shows a final judgment and a timely
appeal therefrom with sufficient clarity for this court to under-
stand the judgment appealed from, the appeal should not be dis-
missed because of a technical defect [here a mere typographical
error] in the notice of appeal. 7 '

As with the Davis rule, an amendment to the APA72 was necessary to cor-
rect such a narrow and intolerable construction of the Act resorted to by
the Georgia Supreme Court and followed by the court of appeals to
dismiss an appeal meritorious on its face. It is hoped that this legislative
expression will be heeded by the 'Georgia appellate courts.

The court of appeals, in Robert Chuckrow Constr. Co. v. Gough,73 con-
cluded that:

The effect of a judicial act and not the judge's characterization of
it determines its nature as "a judgment" as distinguished from
"an order of the court."7 4

The motion to dismiss on grounds there was no "judgment" according to
section 1 of the APA was denied, therefore, as without merit.

The impact of the Joiner decision by the supreme court, invalidating the
1967 Amendments to the APA, was felt in at least one other context than
the Davis problem. In Veal v. Paulk,75 the 'Georgia Court of Appeals held
that Joiner compelled it to dismiss an appeal from a judgment which other-
wise would have been specially appealable under the amended section 1.70

Consequently, an indeterminable number of potential appeals were erased
when Joiner, inter alia, postponed the effective amendment of section 1 for
another full year.

68. GA. CODE ANN. §6-802 (Supp. 1967).
69. GA. CODE ANN. §6-809 (Supp. 1967).
70. 117 Ga. App. 619, 161 S.E.2d 372 (1968) (special concurrence by Jordan, J.). See

Bowers v. Gill, 222 Ga. 529, 150 S.E.2d 653 (1966); Walker v. Walker, 222 Ga.
521, 150 S.E.2d 635 (1966).

71. 117 Ga. App. at 620. See 4 GA. S.B.J. 265 (1968).
72. APA §13 (d); GA. CODE ANN. §6-809 (d) (Supp. 1968).
73. 117 Ga. App. 140(1), 159 S.E.2d 469 (1968).
74. Id. at 144, 150 S.E.2d at 472. See also Benson v. Aiken, 117 Ga. App. 245(1), 160

S.E.2d 453 (1968) (same problem where terms "verdict" and "judgment" involved).
75. 117 Ga. App. 109, 159 S.E.2d 304 (1968).
76. See Ga. Laws 1967, p. 220, 221, 222, amending section 1 (a) (3). This provision

was reenacted by Ga. Laws 1968, p. 1072, 1073.
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Finally with respect to cases involving dismissal, at least five cases were
dismissed by the appellate courts during the period for mootness.77

B. Appellate Jurisdiction

Appellate court jurisdiction is expressly set out in the Georgia Constitu-
tion.78 A case erroneously brought in the wrong court will be transferred,
with appellant being taxed $10 costs under Supreme Court Rule 9.79

Approximately 25 such cases were reported as transferred during the survey
period. In Poole v. City of Atlanta,8 0 the Court of Appeals of Georgia
commented that:

... [t]he question as to jurisdiction of the [appellate] court will
be evaluated [not on the prayer for relief contained in the peti-
tion/complaint, but] on the character of the case as it stands [in
such court]. 8 '

Applying such a test each appellate court transferred to the other, as re-
quired by their respective jurisdictional limitations, cases in which no
equitable action remained;8 2 in which constitutional attacks were defec-
tive,83 without merit,8 4 or where the constitutional issue was first raised
upon appeal;8 5 in which the constitutionality of a municipal ordinance
was challenged in the wrong appellate court;86 and in which mandamus,8 7

declaratory judgment,88 partition (rather than title to) land,8 9 injunctive
relief, 90 and juvenile appeals9 were brought in the wrong court. Care

77. See, eq., Payne v. Ga. Power Co., 223 Ga. 273, 154 S.E.2d 440 (1967); Olds v.
Hair, 116 Ga. App. 401, 157 S.E.2d 559 (1967); Cotton States Mutual Ins. Co. v.
Tiller, 116 Ga. App. 275, 157 S.E.2d 57 (1967); Hayes v. State, 116 Ga. App. 260,
157 S.E.2d 30 (1967); Davis House, Inc v. Mink, 115 Ga. App. 264, 154 S.E.2d 661
(1967). Cf. APA §13 (b) (3); GA. CODE ANN. §6-809 (b) (3) (Supp. 1967).

78. GA. CONST. 1945, art. VI, §2, 4, 8; GA. CODE ANN. §§2.3704 and 2-3708 (Rev.
1948).

79. GA. CODE ANN. §24-4509 (Supp. 1967).
80. 117 Ga. App. 432(1), 160 S.E.2d 874 (1968).
81. Id. at 433, 160 S.E.2d at 875.
82. See e.q., Travelers Ins. Co. v. Bagwell, 223 Ga. 145, 154 S.E.2d 200 (1967); Ward

v. Ward, 223 Ga. 147, 154 S.E.2d 213 (1967); Dockery v. Parks, 117 Ga. App. 589,
161 S.E.2d 406 (1968).

83. Ga. Power Co. v. City of Cedartown, 223 Ga. 453, 156 S.E.2d 51 (1967).
84. Clark v. Liberty Loan Corp., 116 Ga. App. 213, 156 S.E.2d 535 (1967). See also

State Hwy. Dept v. Hicks, 223 Ga. 434, 156 S.E.2d 74 (1967) (transferred by court
of appeals on basis of attack on constitutionality of 1967 Amendments to the APA;
in interim Joiner decided, invalidating 1967 Act; constitutional challenge moot).

85. Kohl v. Manning, 223 Ga. 755, 158 S.E.2d 375 (1967.).
86. Western & Atlantic R.R. v. Davis, 223 Ga. 622, 157 S.E.2d 457 (1967).
87. See Finely v. Addis, 223 Ga. 623, 157 S.E.2d 478- (1967) (not adequate mandamus

prayer for relief).
88. Stone v. First Nat. Bank of Atlanta, 223 Ga. 804, 158 S.E.2d 382 (1967) (juris-

diction in court of appeals).
89. White v. Howell, 224 Ga. 135, 153 S.E.2d 704 (1968) (accounting and partition

within court of appeals jurisdiction; only title to land judgments are appealable to
the supreme court).

90. Smith v. Smith, 117 Ga. App. 394, 160 S.E.2d 651 (1968) (2 cases); B-W Accep-
tance Corp. v. Callaway, 117 Ga. App. 572, 161 S.E.2d 388 (1968).

91. Powell v. Gregg, 224 Ga. 226, 161 S.E.2d 265 (1968) (juvenile appeals are to court
of appeals).
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should be taken in filing an appeal to insure precisely which appellate
court is authorized to hear the case.92

C. Failure to Object to Jury Charge at Trial

Section 17 of the APA93 sets out in detail the rules applicable to appeal
from an erroneous jury charge. Basically, an appeal may not be taken
from a jury charge in a civil case94 unless (1) objection was timely made
at trial 95 or (2) there was "substantial error in the charge which was harm-
ful as a matter of law." 96 Failure to timely object to the jury charge figured
in the solution of at least eight cases during the survey period.97

The Court of Appeals of Georgia refused to apply the section 17 (c)
"substantial and harmful error" exception to reverse two cases98 on appeal
for erroneous jury charges but in which no timely objection below was
made. To invoke this exception, judging from dicta in these two cases, the
error must be "blatantly apparent and prejudicial,"99 a "gross miscarriage
of justice,"' 00 or at least "necessarily harmful."'01

D. Other Cases Involving Application of APA

A handful of other cases involving less controversial application of
various APA provisions were handled by the appellate courts during the
period. The question of adequacy of service under APA section 4102 was

92. Cf. Hill and Evans, Appellate Practice and Procedure, in G.ORGIA LAwYERS BASIC
pRACTICE HANDBOOK 105-07 (CLE ed. 1968) (briefly summarizes jurisdiction of

each appellate court). The best source, however, will always be the Georgia Consti-
tution itself.

93. GA. CODE ANN. §70-204 (Supp. 1967). Ga. Laws 1968, p. 1072, 1078, added a
provision to section 17(a) making it inapplicable to criminal cases. But see Leverett,
Synopses of 1968 Amendment: Appellate Procedure Act and Georgia Civil Prac-
tice Act, 4 GA. S.B.J. 503, 505-06 (1968) (contends that §17(a) should apply to

both civil and criminal cases, that the change was made by the legislature without
approval of the general bar, and that it is unconstitutional for lack of inclusion in
the caption of the amending act).

94. See Ga. Laws 1968, p. 1072, 1078, amending the APA §17(a) to exclude its
applicability to criminal cases.

95. APA §17 (a); GA. CODE ANN. §70-207(a) (Supp. 1967).
96. APA §17 (c); GA. CODE ANN. §70-207 (c) (Supp. 1967).
97. See Irvin v. Oliver, 223 Ga. 193, 154 S.E.2d 217 (1967); Firestone v. Walker, 116

Ga. App. 316, 157 S.E.2d 509 (1967); Moon v. Combs, 116 Ga. App. 144, 156 S.E.-
2d 543 (1967); Gabriel v. Clary, 116 Ga. App. 151, 156 S.E.2d 465 (1967); Home
Finance Co. v. Smith, 116 Ga. App. 76, 156 S.E.2d 522 (1967); United States
Security Warehouse, Inc. v. Tasty Sandwich Co., 115 Ga. App. 764, 156 S.E.2d
392 (1967.; Palmer v. Stevens, 115 Ga. App. 398, 154 S.E.2d 803 (1967); Crider
v. State, 115 Ga. App. 347, 154 S.E.2d 743 (1967) (decided before criminal
cases exempted from applicability). Crider was criticized for other reasons in 4
GA. S.B.J. 265 (1968).

98. Biddinger v. Fletcher, 116 Ga. App. 532, 157 S.E.2d 764 (1967); Moon v. Kim-
berly, 116 Ga. App. 74, 156 S.E.2d 414 (1967).

99. 116 Ga. App. 532, 157 S.E.2d 764 (1967).
100. Id.
101. 116 Ga. App. 74, 156 S.E.2d 414 (1967).
102. GA. CODE ANN. §6-802 (Supp. 1967).
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raised in McKinney v. Schaefer103 and Scarborough v. Martha White Mills
of Georgia, Inc. 0 4 The former held that parties to an appeal properly served
can be treated as such without the necessity of formally amending the
record to correct misspelled or names inadvertently omitted from the
notice of appeal.105 The latter reflected service on counsel for both the
corporate and individual defendants; and hence, service was sufficient
under section 4 even though, on appeal, both appellant and the appellee-
corporate defendant treated the individual defendant, against whom judg-
ment also had been entered, as eliminated. 10 6

In Watts v. Grimes,'0 7 the Supreme Court of Georgia acknowledged that,
in accordance with APA section 7,108 the notice of appeal acts as a super-
sedeas to stay a criminal execution.

Appellants' failures to make and file appropriate bonds (or affidavits
of financial inability) were causes for dismissals in one case appealing
from a decision of the court of ordinary' 0 9 and in another a writ of cer-
tiorari to a superior court. 110

A patent inaccuracy in the trial record was corrected under the provisions
of APA section 10 (f) M' in Ledbetter v. State,"x2 although the outcome of
the case remained unaffected thereby.

In A. M. Kidder & Co., Inc. v. Clement A. Evans & Co., Inc.,113 the court
of appeals found section 16114 of the APA would allow the trial judge, in
his discretion, to hear and determine a motion for new trial prior to prep-
aration and filing of the transcript of evidence.

TRIAL PRACTICE AND PROCEDURE

The April 1967 to June 1968 survey period has been one of transition
for trial practice and procedure in the Georgia courts. The Georgia Civil
Practice Act of 1966,115 designed to "provide a modern unified system of

103. 117 Ga. App. 595, 161 S.E.2d 446 (1968).
104. 115 Ga. App. 737, 155 S.E.2d 818 (1967).
105. 117 Ga. App. at 596, 161 S.E.2d at 447. Compare this liberality with the artificial

rigidity with which typographically incorrect dates are compelled to be construed
under the supreme court's interpretation of this same section. See notes 67-72,
supra, with accompanying text.

106. 115 Ga. App. at 737, 738, 155 S.E.2d at 818, 819 (1967).
107. 224 Ga. 227, 161 S.E.2d 286 (1968).
108. GA. CODE ANN. §6-1001 (Supp. 1967).
109. Jacobs v. Cook, 224 Ga. 46, 159 S.E.2d 417 (1968).
110. Williams v. Williams, 117 Ga. App. 161, 159 S.E.2d 456 (1968).
111. GA. CODE ANN. §6-805 (f) (Supp. 1967).
112. 116 Ga. App. 276, 157 S.E.2d 40 (1967). The case was dismissed, however, for

absence of transcript under the Davis doctrine.
113. 117 Ga. App. 346, 160 S.E.2d 869 (1968).
114. GA. CODE ANN. §70-301 (Supp. 1967).
115. Ga. Laws 1966, p. 609, as amended; GA. CODE ANN. Title 81A (1966).
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rules governing civil actions in the Georgia trial courts," 116 was amended
by the 1967 General Assembly,"X7 and the effective date was postponed
until September 1, 1967.118 Further amendments were made during the
1968 legislative session. 1 9 Almost two hundred cases involving trial practice
and procedure were decided by the Georgia appellate courts during the
survey period. 20 The case law that was developed was in accordance with
both the old and the new procedural systems.

Since the CPA will govern trial practice and procedure in the future,
the author has chosen to concentrate on cases decided under the new
system, rather than to devote numerous pages to an analysis of the deci-
sions handed down in the waning months of the old order. Whenever
possible, those pre-CPA cases decided during the survey period which are
readily applicable under the new system will be interspersed with the
applicable CPA section or listed in the footnotes annotating such sections.

With the exception of a momentary digression at the outset to discuss
the trouble the appellate courts had in dealing with the effective date of
the CPA, this survey will be organized along an outline roughly paralleling
the CPA itself.

A. The CPA's "Effective Date" or when Should the Old Rules Go?
Until April 8, 1968, section 86 of the CPA121 read as follows:

116. Rees, The Georgia Civil Practice Act of 1966; Preliminary Observations, 2 GA.
S.B.J. 419 (1966). Mr. Rees commented:

The act is designed to simplify Georgia civil procedure by deem-
phasizing form and technicality in order that the substantive rights of
litigants may be asserted and tried on the merits.

Id. at 420. This same philosophy was what undoubtedly led the membership
of the Georgia Bar in 1964 to overwhelmingly endorse the proposed procedural
reform. Leverett, The Appellate Procedure Act of 1965, 1 GA. S.B.J. 451, 452 (1965)
(2565 to 287 in favor of trial procedural reform).

117. Ga. Laws 1967, p. 226; GA. CODE ANN. Title 81A (Supp. 1967).
118. Ga. Laws 1967, p. 8. The postponement was made to allow publication and cir-

culation of the amended rules prior to implementation of the new system.
Leverett, The 1967 Amendments to the Georgia Civil Practice Act and the Appel-
late Procedure Act, 3 GA. S.B.J. 383 (1967).

119. Ga. Laws 1968, p. 1104. For comments on these amendments see Leverett, Syn-
opses of 1968 Amendments: Appellate Procedure Act and Georgia Civil Practice
Act, 4 GA. S.B.J. 503, 506 (1968).

120. The majority of cases decided under the old rules of practice and procedure in-
volved a review of the now obsolete "demurrer" practice. Another significant.
troublesome area for the appellate courts was the motion for summary judgment.
Tardy filing cases and non-final judgment cases generally rounded out the pre.
CPA caseload.

121. GA. CODE ANN. §81A-186 (1967). Section 86 was amended on April 8, 1968, Ga.
Laws 1968, p. 1109, to read as follows:

(a) This Act shall become effective September 1, 1967, and shall govern
all proceedings in actions brought after such date, and also all further
proceedings in actions then pending.
(b) This Act shall also be applied retroactively by the trial and appellate

courts where the effect thereof is to render valid something which was not
valid when done, but this Act shall not be applied retroactively when the
effect would be to render invalid something which is valid when done,
or where such application would impair vested rights or otherwise be in
violation of the Constitution.
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This Title shall become effective September 1, 1967 and shall
govern all proceedings in actions brought after it takes effect and
also all further proceedings in actions then pending, except to the
extent that in the opinion of the court its application in a particu-
lar action pending when this Title takes effect would not be
feasible or would work injustice, in which event the former pro-
cedure applies.

The application of the provision to further proceedings in actions pending
on September 1, 1967, has been a problem which has been dealt with in
a number of decisions. 122 In Abercrombie v. Ledbetter-Johnson Co.,' 23 the

Court of Appeals of Georgia held that "since the rulings of the trial court
here under review preceded the effective date of the Act, this Court will
examine such rulings in the light of the pleading requirements as they
existed at the time the trial court ruled thereon." However, the Georgia
Supreme Court in Hill v. Willis1 24 overruled the Georgia Court of Appeals

construction of section 86 holding:

[A] reviewing court should apply the law as it exists at the time
of its judgment rather than the law prevailing at the rendition
of the judgment under review, and may therefore reverse a judg-
ment that was correct at the time it was rendered and affirm a
judgment that was erroneous at the time, where the law has been
changed in the meantime and where said application of the new
law will impair no vested right under the prior law.

The 1968 amendment to section 86125 would appear to be codification of
the holding of Hill v. Willis.

Now that the dust has finally settled, the lesson to be gained is that
procedural changes once adopted should be swiftly and unequivocally
implemented. Certainly a procedure designed to promote decisions on the
merits can pose no threat to substantive rights.

122. See Clark v. Perrin, 224 Ga. 307, 149 S.E.2d 801 (1968) (order entered after
effective date treated general demurrers as motions to dismiss); Crosby v. Crosby,
224 Ga. 109, 160 S.E.2d 362 (1968) (demurrers filed before effective date and
ruling, dismissing petition based upon old procedure, made after date); Lloyd
Industries, Inc. v. O'Neal Steel, Inc., 117 Ga. App. 328, 160 S.E.2d 433 (demurrers
filed prior to effective date nevertheless declared moot by trial court in post-date
ruling); Republic Mortgage Corp. v. Beasley, 117 Ga. App. 303, 160 S.E.2d 429
(1968) (old rules applied to pass on demurrers filed before but ruled upon after
effective date); Lowe v. Atlanta Coca-Cola Bottling Co., 117 Ga. App. 135, 159
S.E.2d 473 (1968) (amendment to petition filed prior to effective date; efficacy
thereof decided by appellate court applying new rules); Godfrey v. Farm & Resort
Realty Co., Inc., 117 Ga. App. 129, 159 S.E.2d 465 (1968) (petition filed before
effective date, trial court allowed to apply old rules); Peacock Construction Co. v.
Turner Concrete, Inc., 116 Ga. App. 822, 159 S.E.2d 114 (1967) (judgment re-
versed after effective date but action commenced prior thereto).

123. 116 Ga. App. 376, 157 S.E.2d 493 (1967).
124. 224 Ga. 263, 264-265, 161 S.E.2d 281 (1968).
125. See note 6 supra.
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B. Scope of the CPA

Sections 1128 and 2127 of the CPA, read literally, would lead one to
believe that all distinctions between equitable and legal actions had been
abolished in the Georgia courts as they have been under the Federal
system.128 Nevertheless, such a complete amalgamation will undoubtedly
require constitutional and legislative alteration of our court organiza-
tion. 129 While the CPA is said to govern "procedure in all courts of
record . . . in all suits of a civil nature . .. at law or in equity,"'130 the con-
stitution of 1945 vests exclus!ie equity jurisdiction in the superior courts. 18 '

This basic difference between the Georgia CPA and the Federal system
was illustrated in Adler v. Ormond.132 An appeal in what was clearly an
equitable interpleader action was brought before the Georgia Court of
Appeals under an erroneous interpretation of CPA section 22.133 The
Georgia Court of Appeals, alluding to the editorial note accompanying
section 2,13 concluded:

We do not think that the Civil Practice Act had the effect of
amending existing laws so as to convert equity cases into law
cases especially in view of the fact ...many courts are still with-
out affirmative equity jurisdiction. As to Federal courts, the prob-
lem is different because all district courts have identical jurisdic-
tion. 3 5

Accordingly, the appeal in equity was transferred to the Georgia Supreme
Court which, under the constitution of 1945,136 has exclusive appellate
jurisdiction over equity cases arising in the superior courts.

1. Commencement of Action

There has been very little activity regarding this portion of the new
CPA during the survey period; however, a number of pre-CPA rulings
deserve attention.

126. GA. CODE ANN. §81A-101 (1967).
127. GA. CODE ANN. §81A-192 (1967).
128. Compare FED. F. Civ. P. 2 (1938). See C. WRIGHT, FEDERAL COURTS §67 (1963):

[I]t has been recognized that the two most prominent features of [the
1848 New York] Code, the abolition of the common law forms of action
and the union of law and equity, are essential to any significant pro-
cedural reform.

129. Cf. GA. CODE ANN. §18A-102 (1967) (Editorial Note).
130. GA. CODE ANN. §18A-101 (1967).
131. GA. CODE ANN. §2-3901 (Rev. 1948).
132. 117 Ga. App. 600, 161 S.E.2d 435 (1968).
133. GA. CODE ANN. §18A-122 (1967).
134. GA. CODE ANN. §81,4-101 (1967.) (Editorial Note).
135. Adler v. Ormond, 117 Ga. App. 600, 602, 161 S.E.2d 435, 436-437 (1968).
136. GA. CODE ANN. §2-3704 (Rev. 1948).
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a. Service

No cases involving process form or service were decided under the CPA

during the survey period. The appellate courts, however, did decide six

cases involving these matters which will be commented on.

In Thompson v. Willson,137 the 'Georgia Supreme Court held that in a

mandamus action service of a rule nisi directing an appearance on a certain

date, was "all the process that the law requires in mandamus cases." In

this case, a motion to quash service was made upon the ground that the

clerk's service form directing appearance within 30 days conflicted with

the rule nisi. In holding the motion to be without merit, the court held

the clerk's form to be mere surplusage. Section 4 (b) 138 of the CPA sets

out the necessary elements as to form of service, however, a decision in

this case applying the CPA would undoubtedly have been the same.
The remaining pre-CPA cases involved service of process rather than

process form. The Supreme Court of Georgia, in Krasner v. Visage,'139 dis-

missed as moot an appeal based upon denial of service where subsequent

thereto the appellee moved back into the state and, two days after judg-

ment in his favor, he was personally served. The court held that this

latter service constituted acquiescence by the appellant in the verdict and

judgment in favor of the plea and traverse and eliminated any issue as to

service. Under the CPA, a similar result would have been in order, al-

though service outside the state may also have been possible under pro-
visions of both the old and new procedures. 140

In Moody Air Force Base Federal Credit Union v. Kinard,141 the Court
of Appeals of Georgia reversed a dismissal granted for defective summons.

Where a suit was brought against a partnership under its trade name and

process was served upon one of the defendant partners, the trial court was

held to have erred in granting the motion to dismiss and was instructed
to allow amendment of the petition so as to insert the name of the in-

dividuals doing business under the particular trade name. This result would

seem consistent with the intent expressed in section 4 (h) 142 of the CPA.

By distinguishing between voidable and void service of process the

Georgia Court of Appeals in Douglas v. Kelly 143 upheld the trial court's

dismissal of an action for damages because the statute of limitation had

run. The court acknowledged that, in a suit recommenced within six

137. 223 Ga. 370, 155 S.E.2d 401 (1967).
138. GA. CODE ANN. §81A-104(b) (1967).
139. 223 Ga. 878, 158 S.E.2d 762 (1968).
140. Compare GA. CODE ANN. §81A-104(e) (2) (1967), with GA. CODE ANN. §24-115

(Supp. 1967).
141. 116 Ga. App. 163, 156 S.E.2d 526 (1967).
142. GA. CODE ANN. §81A-104 (b) (1967).
143. 116 Ga. App. 670, 158 S.E.2d 441 (1967).
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months144 on the basis of earlier service actually made, service relates back
and a court having jurisdiction over the person may try the case. But
where there was no service in the first action or, as in this case, where the
defendant denies both jurisdiction over his person and service, the defendant
may establish not only that the court has no jurisdiction, but that the
petition served improperly is absolutely void, thereby precluding any re-
lation back under the six month rule. Under the CPA, a similar result
could easily occur where a timely section 12 (b) (4) 145 motion is made.

The Georgia Court of Appeals, in Barrett v. City of Chamblee,146 held
that dismissal of a writ of certiorari, made upon the ground that two
copies of the writ should have been served upon the individual who filled
the offices of both mayor and magistrate, was in error. Where "the person
to be served in both capacities made a general appearance in both capacities
in the superior court, any defect of service was thereby cured."'147 Such a
decision seems reconcilable with the CPA which seeks to eliminate un-
necessary hurdles raised upon mere technical bases.

The final service of process case handled by the appellate courts in-
volved a due process question under the United States Constitution. In
Hartsog v. Robinson,148 the Georgia Court of Appeals affirmed the trial
court dismissal of a suit upon a money judgment entered by a California
court against Georgia residents where service consisted solely of California
process being handed to each defendant in Georgia by a state officer. The
court said:

Where in such circumstances a court of one state issues a process com-
manding the residents of another state to appear before it and defend
a suit brought on a purely personal demand, the process is a nullity
and its service in the state of the defendant's residence amounts to no
service. This is equally true whether such service is made by publica-
tion or whether an officer of the latter state hands the process to the
defendants personally. Pennoyer v. Neff, 95 U.S. 714, 727.

b. Time Extensions

One resourceful appellant, in an effort to overcome his tardiness in filing
a notice of appeal, attempted to vest the court of appeals with authority to
extend the 30-day period by virtue of CPA section 6 (b).149 In Buckhead
Doctor's Building, Inc. v. Oxford Finance Companies, Inc.,150 the Georgia

144. Cf. GA. CODE ANN. §3-808 (Rev. 1962). After nonsuit or voluntary dismissal, suit
recommenced within six months thereafter stands upon same footing as original
action.

145. GA. CODE ANN. §81A-112(b)(4) (1967).
146. 117 Ga. App. 205, 160 S.E.2d 278 (1968).
147. Id. at 206, 160 S.E.2d 280.
148. 115 Ga. App. 824, 156 S.E.2d 141 (1967).
149. GA. CODE ANN. §81A-106(b) (1967,). This section permits a court, within the

ambit of the CPA, to extend a time limit in its discretion under any provision
of the CPA, upon a motion or sua spounte.

150. 116 Ga. App. 503, 157 S.E.2d 767 (1967).
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Court of Appeals dismissed the appeal with the comment that the scope of
the CPA is limited to trial courts and procedural rules established therefor
are not applicable to the appellate courts. This decision is in accord with
the practice of the Federal appellate courts when asked to apply trial court
discretionary procedures. 15'

2. General Rules of Pleading

One of the nagging questions during this transitional period has been
whether the appellate courts would implement the CPA in accordance with
its aims or whether the new procedure would take its shape through a misuse
of old learning. Concern for the new order was justified whenever court
opinions obliquely referred to motions to dismiss for failure to state a
claim upon which relief can be granted and general demurrers for failure
to state a cause of action as "equivalents' 152 or refused to construe the
pleadings most favorably to the pleader. 1 3 Two recent cases15 appear to
indicate, however, that the appellate courts will generally accept the new
rules as written. In Campbell v. Brock, 155 the supreme court, all justices
concurring, affirmed, under both CPA Section 8 (e) (2), 1 and the former
law, the denial of a motion to dismiss based upon "duplicity." More re-
freshing still was the court of appeals decision in Poole v. City of Atlanta.157

This case was filed and determined after the effective date of the CPA so
that the indecision generated by trial judge discretion under section 86
was not an issue. Nevertheless, the court of appeals when asked to review
a denial of a declaratory judgment and dismissal for failure to state a
claim upon which relief can be granted, clearly indicated an understanding
of and willingness to test the efficacy of such motions to dismiss in ac-
cordance with standards established by the Federal courts. Pleadings are
to be liberally construed under section 8 (f) ;158 such was recognized by the

151. See Audi Vision, Inc. v. RCA Mfg. Co., Inc., 136 F.2d 621, 147 A.L.R. 574 (2d Cir.
1943).

152. See Lloyd Industries, Inc. v. O'Neal Steel, Inc., 117 Ga. App. 328, 160 S.E.2d 433
(1968) (Pannell and Whitman, J. J., dissenting).

153. See Tuggle v. Manning, 224 Ga. 29, 34-36, 159 S.E.2d 703 (1968) (Duckworth,
C.J., Grice and Nichols, J. J., dissenting).

154. See Campbell v. Brock, 224 Ga. 16, 19, 159 S.E.2d 409 (1968); Poole v. City of
Atlanta, 117 Ga. App. 432, 434, 160 S.E.2d 874 (1968). See also Hill v. Willis,
224 Ga. 263, 265, 161 S.E.2d 281 (1968).

155. 224 Ga. 16, 159 S.E.2d 409 (1968).
156. GA. CODE ANN. §81A-108 (e) (2) (1967). Under this provision of the CPA, a party

may state as many separate claims as he has, regardless of their consistency.
157. 117 Ga. App. 432, 160 S.E.2d 874 (1968).
158. GA. CODE ANN. §81A-108(f) (1967). See Rees, The Georgia Civil Practice Act of

1966: Preliminary Observations, 2 GA. S.B.J. 419, 422 (1966) (pleadings designed to
give notice and formulate issues, not detail every fact necessary to constitute a
formal "cause of action"). See also Leverett, Comments on the Georgia Civil
Practice Act of 1966, 3 GA. S.B.J. 295, 297-98 (1967) (distinguishes clearly between
demurrer construction and proper application of CPA §8).
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court in Poole.159 Barring any retrogression, the courts may finally be
willing to abandon the technicalities of the past in favor of the functional
and fair intent of the CPA to decide cases quickly and on the merits.

3. Defenses and Motions Under Section 12

A nonresident defendant served under the Nonresident Motorists Act' 60

for negligent operation of an unhitched automobile trailer successfully ap-
pealed from a trial court's overruling of his motion to dismiss for lack of
jurisdiction over the person in O'Steen v. Boone.'6' The Georgia Court of
Appeals, after engaging in a definitional exercise,' 62 found the Nonresident
Motorists Act inapplicable to unhitched trailers and, hence, held that the
trial court erred in overruling defendant's section 12 (b) (2) motion.163

Four cases involving section 12 (b) (6) motions to dismiss for failure to
state a claim upon which relief can be granted 6 4 came on for review by the
appellate courts during the survey period.' 65

Kerry v. Brown 166 held that a motion to dismiss is without merit where
examination of the pleadings shows the application contains all the

essential allegations required .... ,,167 Conversely, the Court of Appeals of
Georgia in Poole v. City of Atlanta 68 affirmed the lower court grant of a
motion to dismiss in a declaratory judgment action with the comment:

[A] complaint should not be dismissed for insufficiency unless
it appears to a certainty that plaintiff is entitled to no relief under
any state of facts which could be proved in support of the claim,
• .. [and] pleadings are liberally construed .... Nevertheless, the
motion to dismiss may be granted where the complaint fails to
show the plaintiff is entitled to relief. In short, there must be some
legal basis for recovery.169

While the position of the Georgia Supreme Court is unclear in Brown,
it is certain that the Court of Appeals of 'Georgia has adopted the liberal
Federal court test for sufficiency of the pleadings.17° This conclusion is
strongly reinforced by the Georgia Court of Appeals decision in Harper
v. DeFreitas.71 The case involved a critical issue as to what standard of

159. 117 Ga. App. 432, 160 S.E.2d 874 (1968).
160. Ga. Laws 1937, pp. 732, 733, as amended; GA. CODE ANN. §68-801 (Rev. 1967,).
161. 117 Ga. App. 174, 160 S.E.2d 229 (1968).
162. The term "motor vehicle" as used in the Nonresident Motorists Act was deter.

mined not to include an unhitched trailer.
163. GA. CODE ANN. §81A-112(b) (2) (1967).
164. GA. CODE ANN. §81A-112(b) (6) (1967).
165. See Kerry v. Brown, 224 Ga. 200, 160 S.E.2d 832 (1968); Tuggle v. Manning, 224 Ga.

29, 159 S.E.2d 703 (1968); Poole v. City of Atlanta, 117 Ga. App. 432, 160 S.E.2d
874 (1968) ; Harper v. DeFreitas, 117 Ga. App. 236, 160 S.E.2d 260 (1968).

166. 224 Ga. 200, 160 S.E.2d 832 (1968).
167. Id.
168. 117 Ga. App. 432, 168 S.E.2d 874 (1968).
169. Id. at 434. (emphasis added) (citations omitted).
170. Compare 2A MOORE's FEDERAL PRACTICE §§8.13, 12.08 (2d ed. 1963).
171. 117 Ga. App. 236, 160 S.E.2d 260 (1968).
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care should have been exercised by a defendant who was alleged to have
negligently injured the plaintiff while assisting the defendant start his
automobile. In abandoning the old procedure, the court liberally construed
the complaint under the CPA and upheld the trial court's overruling of
defendant's motion, observing:

A petition filed before the effective date of the Civil Practice Act
would be construed most strongly against the pleader when con-
sidered on general demurrer and in light of its omissions as well
as its averments. If an inference unfavorable to the pleader could
be fairly drawn from the facts alleged, that inference would pre-
vail in determining the rights of the parties. The Civil Practice
Act changed these rules. As the Act is substantially identical with
the Federal Rules of Civil Procedure, it is appropriate to resort
to federal cases for its construction. On a motion to dismiss, a com-
plaint should be construed in the light most favorable to plain-
tiff with all doubts resolved in his favor. The plaintiff is entitled
to the most favorable inferences that can be drawn from the com-
plaint even if contrary inferences are also possible. 7 2

Contrary to the above language, whereby the Georgia Court of Appeals
rather emphatically subscribed to the CPA concept, the supreme court
only narrowly managed to adopt the "liberal construction in favor of the
plaintiff" test in Tuggle v. Manning 7 3 The majority, analyzing a complex
factual and legal problem, 174 concluded that the allegations adequately
showed that the DeKalb County zoning ordinance as applied to plain-
tiffs' property was unreasonable and arbitrary and that the trial judge
erred in sustaining defendant's motion to dismiss. 175

In an alarming dissent, Chief Justice Duckworth, joined by two other
justices, stated:

I am of the opinion that the petition merely states legal con-
clusions without any basis in fact sufficient to allege grounds for
the relief sought. It fails to substantiate the pleaders' conclusions
that as to them the zoning regulations are violative of the State

172. Id. at 237-38. (emphasis added) (citations omitted)
173. 224 Ga. 29, 159 S.E.2d 703 (1968) (4-3 decision) .
174. The facts indicated that the Tuggle property, zoned as single family residential,

was in close proximity to a multi-story office building, a multi-story motel, a
motion picture house, a hamburger drive-in restaurant, a high school-grammar
school complex, numerous gasoline stations, and an interstate highway interchange.
Applications for zoning reclassification and building permits to permit a shopping
center to be constructed upon plaintiffs' property were denied on the basis of the
contested zoning ordinance. The petition (filed before the CPA effective date)
alleged that the denial of rezoning and building permits were gross abuses of
discretion which, as applied to plaintiffs' property, violated the due process dauses
of both State and Federal Constitutions. Plaintiffs further alleged that the zoning
ordinance, as applied, was an arbitrary and unreasonable interference with their
right to use the property. With the consent of both parties, the trial court treated
the demurrers filed to the petition as motions to dismiss under CPA section 12 (b) (6),

GA. CoDE ANN. §81A-112 (b) (6) (1967), since the hearing occurred after the
effective date of the CPA.

175. 224 Ga. at 34, 159 S.E.2d at 706.
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and Federal Constitutions .... I submit that these duly constituted
county officials and governing authority cannot perform arbitrarily
and capriciously here without a ruling that their actions are uncon-
stitutional.170

Thereafter, he concluded, in an apparent unwillingness to recognize the
constructional differences between general demurrer and CPA rules, that
"under either procedure, no claim or cause of action for relief is
shown .... .. 177 One can only hope that the dissenters were blinded by
the "constitutional" issues raised, rather than unaware of or unwilling to
apply the new construction in the pleader's favor.

A general demurrer treated by the trial court as a motion for judgment
on the pleadings under section 12 (c) 178 and sustained was reversed by the
court of appeals in Gulf American Fire & Cas. Co. v. Harper179 where
"taking the pleaded facts as true, they do not show that the administrator
is entitled to judgment as a matter of law."' 8 0

In a pre-CPA case indicative of how the CPA section 12 (h) (2) 181 will
be applied in the future, the court of appeals held that "the defendant does
not waive his right to assert that the petition sets forth no cause of action
against him by filing his answer to the merits prior to filing his general
demurrer."

8 2

4. Counterclaim and Cross-claim'83

Only four cases during the survey period even tangentially involved

176. Id. at 35, 36, 159 S.E.2d at 706. (Duckworth, C.J., Grice and Nichols, J.J.,
dissenting) (emphasis added). The majority had concluded:

Under the above ruling [on arbitrariness] it becomes unnecessary at this
time to pass upon the contention that the zoning ordinance in question or
its application violates specified provisions of the Federal and State Con-
stitutions. Great A. & P. Tea Co. v. City of Columbus, 189 Ga. 458, 465, 466,
6 S.E.2d 320 (1939).

177. Id. at 36, 159 S.E.2d at 708.
178. GA. CODE ANN. §81A-112(c) (1967).
179. 117 Ga. 356, 160 S.E.2d 663 (1968), citing 2A MooRE's FEDERAL PRACTIc E §12.15

(2d ed. 1965).
180. Id. at 358. (emphasis added).
181. GA. CODE ANN. §81A-112(h) (2) (1967).
182. Irwin v. Arrendale, 117 Ga. App. 1, 159 S.E.2d 719 (1968). The court cited for

comparison CPA §12 (h) (2) which permits a motion to dismiss for failure to state
a claim even though omitted from the original motion or answer. But see GA.

CODE ANN. §81A-112(g) (1967) concerning waiver of threshold defenses (lack of
jurisdiction over the person, improper venue, insufficiency of process, and in.
sufficiency of service of process) by omission. Cf. FED. R. Civ. P. 12 (h) (i) (1967
amd.); MooRE's FEDERAL PRACTICE 430-33 (Rules Pamphlet amd. 1966) (Advisory
Committee's Note of 1966 to subdivision h).

183. See generally Norman, The Georgia Civil Practice Act Counter-claims, Cross-Claims
and Third Party Practice, 4 GA. S.B.J. 205 (1967).
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section 13.184 Of these, only Clark v. Perrin8 5 clearly applied CPA section
13 (g) holding that co-parties may cross-claim against each other on "any
issues arising out of the settlement agreement pleaded by the petitioner,
as well as issues between the petitioner and the defendants.' 8 6

5. Third Party Practice

In Zappa v. Ewing,87 the Court of Appeals of Georgia dismissed the
appeal of defendant Zappa whose motion to add Allstate Insurance Com-
pany as a party defendant was denied by the trial judge. The court con-
cluded in a headnote per curiam opinion that "this motion did not attempt
to assert a third party claim against Allstate under GA. CODE ANN. section
81A-114 (Rev. 1967)."188 This was the only reported case involving the
section.

6. Amended and Supplemental Pleadings

In Ward v. National Dairy Products Corp.,18 9 the Georgia Supreme Court
held that, under the provisions of section 15 (b),190 issues not pleaded but
tried by express or implied consent shall be treated as if they had been
raised in the pleadings.

7. Parties

In New Orleans & Northeastern R.R. v. Pioneer Plastics Corp.,191 the su-
preme court was called upon to review a trial court order which denied the
dilatory defense motions of the railroads, 192 enjoined the railroads from
prosecuting their suit in the Civil and Criminal Court of DeKalb County,
and required the parties to assert in this action their respective claims, de-
fenses and counterslaims arising out of a locomotive collision with Pio-

184. GA. CODE ANN. §81A-113 (1967). See Maddox v. Maddox, 224 Ga. 313, 316, 161
S.E.2d 870 (1968) (assumed but did not decide that a right to cross action
existed); Clark v. Perrin, 224 Ga. 307, 309-10, 161 S.E.2d 874 (1968) (right of
co-parties to cross-claim recognized); Peacock Construction Go. v. Turner Concrete,
Inc., 116 Ga. App. 822, 827, 159 S.E.2d 114 (1967) (reversed on other grounds;
option to add new defendants and new cause of action by amendment reserved to
trial judge applying CPA); Martin v. Phelps, 115 Ga. App. 552, 155 S.E.2d 447
(1967) ("duplicity" under old procedure; where petition sounded in contract,
cross-complaint may not sound in tort).

185. 224 Ga. 307, 161 S.E.2d 874 (1968).
186. Id. at 310, 161 S.E.2d at 876.
187. 117 Ga. App. 362, 160 S.E.2d 640 (1968).
188. Id.
189. 224 Ga. 241, 244, 161 S.E.2d 305 (1968).
190. GA. CODE ANN. §81A-115 (b) (1967).
191. 224 Ga. 228, 232, 161 S.E.2d 294 (1968).
192. Southern Railroad was also a party plaintiff in the case arising out of a railroad-

truck collision. Southern did not appeal from the order in question.
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neer's truck. Reading sections 20 (a) 193 and section 42111 together, the
court concluded that permissive joinder and consolidation of actions are
dependent upon consent of the parties. Such consent having been lacking,
the trial court erred and its order was reversed. This case graphically
illustrates the distinction between the operation of the CPA and the
Federal Rules when the "consent" gloss is put on section 20 by way of
section 42.

Algernon Blair, Inc. v. Trust Company of Georgia195 presented the
supreme court with a question of first impression in Georgia involving CPA
section 22.196 The trial court, applying section 22, had dismissed the inter-
pleader petition by a prime contractor holding part of a subcontractor's
contract price as retainage against which claims had been made. The con-
tractor-petitioner-stakeholder stood willing to pay. The Supreme Court of
Georgia unanimously reversed the lower court with the observations that:

Interpleader provisions are remedial in nature and therefore should
be liberally construed in order that their utilitarian purposes may
be best effectuated. When thus construed and when properly
utilized, a many-sided dispute may be economically and expedi-
tiously settled with a single proceeding, and the stakeholder will
thereby be relieved of the necessity of determining at his peril
which of several claimants to a fund should be paid, and, at the
same time, he will be shielded from the threat of possibility of
vexatious multiple litigation and from the hazard of inconsistent
and adverse determinations in separate suits as to liability to dif-
ferent claimants.19 7

The court then established the test for determining upon what the right
to interpleader depends, stating:

[It] should depend merely upon the stakeholder's good-faith fear
of adverse claims, regardless of the merits of those claims or what
the stakeholder bona fide believes the merits to be.198

It is submitted that this is one of the best and most progressive decisions
to date under the CPA; and it is clearly indicative of how the appellate
courts can make the new procedural rules work to the benefit of court and
litigant alike.

193. GA. CODE ANN. §81A-120 (a) (1967).
194. GA. CODE ANN. §81A-142 (1967). Compare FED. R. Civ. P. 42 (1963). See Editorial

Note accompanying GA. CODE ANN. §81A-142 which observes:
The salient difference between the Georgia and Federal Rules is that
in subsection (a) under the Georgia section the consolidation of actions is
based upon the consent of the parties, whereas, under the Federal Rule, the
court may order such consolidation without consent

195. 224 Ga. 118, 160 S.E.2d 395 (1968).
196. GA. CODE ANN. §81A-122 (1967).
197. 224 Ga. at 120, 121, 160 S.E.2d at 397 (1968).
198. Id. at 121, 160 S.E.2d at 397.
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Note should be made, however, of the fact that the Georgia Court of
Appeals has distinguished the applicability of section 22 in an action at law
from its inapplicability of equity on the basis of subsection (b).199 The
court said:

The only purpose of the above provision in the CPA §22 is to
provide for the bringing in of additional parties (one does not
become a plaintiff or defendant until an action is filed) in a
law action in only one instance and that is where there is a possibi-
lity of a double-liability as to a party defendant or plaintiff who is
made a party to an already pending law action.2 00

8. Depositions and Discovery

Since the CPA rules governing depositions and discovery are merely
reenactment of the old Georgia rules which already complied with the
applicable Federal Rules, 201 cases heard by the appellate courts both before
and after the CPA effective date are noteworthy. Seven cases involving the
principles of sections 26202 through 37203 were so reviewed during the sur-
vey period.20 4

In Milholland v. Oglesby,20 5 both the Georgia Court of Appeals and
supreme court passed upon the validity of a trial court order indefinitely
staying a nonresident plaintiff's suit in Fulton Superior Court until he
agreed to appear in Fulton County for deposition or agreed to pay ex-
penses, including attorney's fees, of taking them at his place of residence.
The court of appeals originally held such an order not to be a final judg-
ment subject to review.20 6 On certiorari, the Supreme Court of Georgia
reversed, holding that:

[W]here a party contends that it is impossible for him to comply,
as here [for financial reasons], such an order [staying indefinitely
the proceeding] effectively terminates his right to trial and is a
final adjudication subject to review. 207

199. See Adler v. Ormond, 117 Ga. App. 600, 602, 161 S.E.2d 435 (1968), citing GA.
CODE ANN. §81A-122(b) (1967) and GA. CODE ANN. §37-1505 (Rev. 1962).

200. Id. at 601-602.
201. See Rees, The Georgia Civil Practice Act of 1966: Preliminary Observations, 2

GA. S.B.J. 419, 426 (1966).
202. GA. CODE ANN. §81A-126 (1967).
203. GA. CODE ANN. §81A-137 (1967).
204. Wells v. Alderman, 117 Ga. App. 724, 735, 161 S.E.2d 899 (1968); Hohlstein v.

White, 117 Ga. App. 207, 208, 160 S.E.2d 232 (1968): Aetna Life Ins. Co. v. Greene,
116 Ga. App. 783, 786, 159 S.E.2d 87 (1967); Allison v. English, 116 Ga. App.
318, 157 S.E.2d 324 (1967); Munn v. Munn, 116 Ga. App. 297, 157 S.E.2d 77
(1967); Randall v. LeGate, 115 Ga. App. 574, 583, 155 S.E.2d 415 (1967). See also
Millholland v. Oglesby, 114 Ga. App. 745, 152 S.E.2d 761, rev'd 223 Ga. 230,
aff'd on remand on other grounds 115 Ga. App. 715, 155 S.E.2d 672 (1967)
(certiorari applied for).

205. 114 Ga. App. 745, 152 S.E.2d 761, rev'd 223 Ga. 230, aff'd on remand on other
grounds 115 Ga. App. 715, 155 S.E.2d 672 (1967) (certiorari applied for).

206. 114 Ga. App. 745, 152 S.E.2d 761 (1967).
207. 223 Ga. 230, 154 S.E.2d 194 (1967).
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On remand, the Georgia Court of Appeals construed the Deposition and
Discovery Act 20 8 so as to affirm the trial court order upon the rationale
that:

[I]f one whose deposition is to be taken does not timely or sea-
sonably move for a modifying or relieving order he waives his
right to ask for it and the court is authorized to proceed with the
imposition of an authorized sanction for failure to appear.20 9

In Munn v. Munn,210 the court of appeals held objections that certain
interrogatories were "irrelevant, immaterial and without the contempla-
tion of the statute authorizing discovery" were insufficient as being too
general.

Hohlstein v. White,211 construing sections 34 (b) 212 and 37 (d) 213 together,
deals with the proposition that the plaintiff is entitled without court order
to a copy of a statement previously made and in the hands of opposing
counsel. Contrary to the Federal Rules which contain no comparable pro-
vision, the court of appeals stated that the right set out in section 34 (b) is
"unconditional." 214

Aetna Life Ins. Co. v. Greene215 and Randall v. LeGate21 held that
failure to make timely objection to written interrogatories will result in a
waiver of the right to object. In addition, the Aetna Life decision offers
an excellent general discussion of the rights and obligations of the respec-
tive parties in discovery proceedings and how liberally the courts will
construe this procedure.

According to the rule laid down in Wells v. Alderman,217 an adverse wit-
ness confronted on the stand by counsel attempting to impeach him with
part of his deposition may require, by virtue of CPA section 26 (d) (5),218
that all relevant parts of such deposition be introduced. The court stated:

Fairness demands that no less than all portions relevant to that
interrogated about be introduced at the same time. These may
fully explain any apparent conflict, or at least place the witness
in better position to reconcile or explain it. A statement out of
context and without accompanying explanatory matter may be
damaging and unfairly so. 219

208. GA. CODE ANN. §38-2105(b) (Supp. 1967); now CPA §30(h), GA. CODE ANN.
§81A-130(b) (1967).

209. 115 Ga. App. 715, 718, 155 S.E.2d 672, 674 (1967).
210. 116 Ga App. 297, 157 S.E.2d 77 (1967).
211. 117 Ga. App. 207, 160 S.E.2d 232 (1968).
212. GA. CODE ANN. §81A-134 (b) (Rev. 1967) (affirmed on other grounds).
213. GA. CODE ANN. §81A-137 (d) (Rev. 1967).
214. 117 Ga. App. at 208, (dictum).
215. 116 Ga. App. 783, 786-787, 159 S.E.2d 87 (1967).
216. 115 Ga. App. 574, 155 S.E.2d 415, (1967).
217. 117 Ga. App. 724, 162 S.E.2d 18, (1968).
218. GA. CODE ANN. §81A-126 (d) (5) (Rev. 1967).
219. 117 Ga. App. at 735, (1968).
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Finally, the Court of Appeals of Georgia reversed a trial court ruling on
pleadings where the lower court considered the interrogatories in arriving
at its decision in Allison v. English,220 holding that sworn interrogatories
are not pleadings.

9. Trials

In a pre-CPA divorce case, the Supreme Court of Georgia affirmed the
trial court's rendition of a judgment without intervention of a jury where
written demand filed after the call of the case had been ruled untimely.221

Since CPA section 38222 left the jury trial question to be resolved under
the State Constitution, there will be no real change from the rules laid
down under the old procedure.223 Hence, the timely demand rule should
also be complied with under the CPA where applicable.

McLarty v. Springfield Life Ins. Co., Inc., 224 reversed on other grounds,
construed section 49225 to permit the trial "judge to instruct the jury to
return a special verdict, which under the broad provisions of [the CPA],
may be so molded as to specifically decide any question made by the
pleadings and the evidence." 226

In Martin v. Denson,227 the Georgia Court of Appeals held that section
50 (c) 228 did not change the pre-CPA rule that the first grant of a new
trial was not error unless the evidence demanded a verdict for the party
opposing the motion.

Although the reason assigned by the trial judge for granting a judgment
notwithstanding the verdict was an incorrect one since it was not included
as a ground of defendant's motion for directed verdict, the court of ap-
peals, in Turk v. Jackson Electric Membership Corp.229 affirmed the judg-
ment below as nonetheless correct under sections 50 (a) and (b) .230

10. Judgment

In Ward v. National Dairy Products Corp., 23 1 the supreme court con-
strued, inter alia, sections 54 (a) 232 and 54 (c) 233 to permit the party secur-

220. 116 Ga. App. 318, 157 S.E.2d 324 (1967).
221. Smith v. Smith, 223 Ga. 454, 156 S.E.2d 18 (1967).
222. GA. CODE ANN. §81A-138 (Rev. 1967).
223. See Rees, supra, note 91, at 426.
224. 223 Ga. 707, 157 S.E.2d 735 (1967).
225. GA. CODE ANN. §81A-149 (Rev. 1967).
226. 223 Ga. at 709, 157 S.E.2d at 737 (1967).
227. 117 Ga. App. 288, 160 S.E.2d 210 (1968).
228. GA. CODE ANN. §81A-150(c) (1967).
229. 117 Ga. App. 631, 161 S.E.2d 430 (1968).
230. GA. CODE ANN. §81A-150 (a) and (b) (Rev. 1967).
231. 224 Ga. 241, 244, 161 S.E.2d 305 (1968). See notes 77-79, supra, with accompany-

ing text.
232. GA. CODE ANN. §81A-154(a) (Rev. 1967).
233. GA. CODE ANN. §81A-154 (c) (Rev. 1967).
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ing a judgment to be granted the relief to which he is entitled even though
he failed to demand such relief in his pleadings. A judgment was defined
therein as "a decree and any order from which an appeal lies."'234

At least twenty-four decisions involving summary judgments were handed
down by the appellate courts during the survey periods, including cases
decided before the effective date for the CPA.23 5 The test for granting a
motion for summary judgment is "that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a
matter of law."23 6 The application of this test resulted in affirmance of a
motion granted below in Futch v. Futch,23 7 a contempt case alleging non-
payment of alimony in which the defendant was exonerated, and a reversal
in the case of O'Kelley v. Evans238 where statements supported by affidavits
raised a genuine issue of fact.

In Harrington v. Frye,23 9 the trial judge's refusal to consider defendant's
affidavits against a motion for summary judgment because they were not
timely filed under the appropriate statute240 was reversed by the court of
appeals. The court, comparing the old and new procedures, commented
that the case of Simmons v. State Farm Mut. Auto. Ins. Co. 241 placed a
discretionary gloss on the service requirements. Consequently, the judge

234. 224 Ga. at 244, 161 S.E.2d at 308 (1968). See also Chatham v. DeKalb County,
115 Ga. App. 739 (1967), holding that, except for a defect on the face of the
record, the trial court has no jurisdiction to alter or modify a judgment rendered
at a prior term and at which term no motion to set aside was made.

235. See Futch v. Futch, 224 Ga. 350, 161 S.E.2d 868 (1968) ; McCurry v. Bailey, 224 Ga.
318, 162 S.E.2d 9 (1968), Hill v. Willis, 224 Ga. 263, 161 S.E.2d 281 (1968);
Kerry v. Brown, 224 Ga. 200, 160 S.E.2d 832 (1968); Norton Realty & Loan Co.,
Inc. v. City of Gainesville, 224 Ga. 166, 160 S.E.2d 819 (1968); O'Kelley v. Evans,
224 Ga. 49, 159 S.E.2d 418 (1968); Levy v. G.E.C. Corp., 117 Ga. App. 673, 161
S.E.2d 339 (1968); McLeod v. Westmoreland, 117 Ga. App. 659, 161 S.E.2d 335
(1968); Brooks v. Holman, 117 Ga. App. 615, 161 S.E.2d 512 (1968); Prudential
Ins. Co. of America v. Seagraves, 117 Ga. App. 480, 160 S.E.2d 912 (1968);
Harrington v. Frye, 116 Ga. App. 755, 159 S.E.2d 84 (1967). All of the above
construed or commented upon GA. CODE ANN. §81A-156 (1967). For pre-CPA
treatment of trial court rulings on motions for summary judgment during the
survey period see also Phillips v. Citizens & Southern National Bank, 117 Ga.
App. 108, 159 S.E.2d 742 (1968); Bailey v. McCurry, 117 Ga. App. 100, 159
S.E.2d 425 (1968), rev'd 224 Ga. 318, 162 S.E.2d 9 (1968); Gleaton Appliance Co.
v. Brown-Wright Hotel Supply Corp., 117 Ga. App. 57, 159 S.E.2d 500 (1967);
Central Chevrolet, Inc. v. Register, 116 Ga. App. 598, 158 S.E.2d 270 (1967);
Int'l. Bhd. of Boilermakers v. Newman, 116 Ga. App. 590, 158 S.E.2d 298 (1967);
Atlantic Coast Line R.R. Co. v. Daugherty, 116 Ga. App; 438, 157 S.E.2d 880
(1967); Scott v. Gulf Oil Corp., 116 Ga. App. 391, 157 S.E.2d 526 (1967); Harris

v. Stucki, 116 Ga. App. 371, 157 S.E.2d 507 (1967); State Farm Mutual Automobile
Ins. Co. v. Barnard, 115 Ga. App. 857, 156 S.E.2d 148 (1967); Coogler v. Dilla-
shaw, 115 Ga. App. 539, 154 S.E.2d 751 (1967); Ussery v. Kock, 115 Ga. App.
463, 154 S.E.2d 879 (1967); Dehco, Inc. v. Yancey Bros. Co., 115 Ga. App. 427,
154 S.E.2d 867 (1967).

236. GA. CODE ANN. §81A-156(c) (Supp. 1967).
237. 224 Ga. 350, 159 S.E.2d 418 (1968).
238. 224 Ga. 49, 159 S.E.2d 418 (1968).
239. 116 Ga. App. 755, 159 S.E.2d 84 (1967).
240. GA. CODE ANN. §110-1203 (Rev. 1959), now CA. CODE ANN. §81A-156(c) and (e)

(Rev. 1967).
241. 111 Ga. App. 738, 143 S.E.2d 55 (1965).
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construing the service requirements "as an inflexible mandate" and not

considering the discretion vested in him amounted to error.
Norton Realty & Loan Co., Inc. v. City of Gainesville42 illustrated the

rule that a section 12 (c) motion for judgment on the pleadings, when

supported by matters outside the pleadings, i.e., interrogatories, depositions,

affidavits, must be treated as a motion for summary judgment under sec-
tion 56 (c) and (e).

In Prudential Ins. Co. of America v. Seagraves,2 43 the court of appeals

rejected the insurer's contention that section 56 (e) changed the rule re-

specting the proof required to defeat a motion for summary judgment when

evidence has been submitted piercing the pleadings. The court held section

56 (e) to be "merely a statutory amendment to reflect what has already

been decided judicially as to the opposing evidence required." 244

The remaining cases decided under section 56 involved the new appeal

provision.2 45 In Levy v. G.E.C. Corporation,246 the Georgia Court of Ap-

peals held that, under section 56 (h), the grant of a summary judgment on

one count of a three-count petition is appealable, notwithstanding the fact

the remaining counts are still pending in the trial court.
The Supreme Court of 'Georgia in Lovett v. Zeigler,247 applied CPA

section 60 (d) 248 to reverse a trial court which had denied a motion to set

aside judgment and decree of divorce where the pleadings affirmatively

indicated that the ceremonial marriage before the court for termination

was void ab initio and hence a "nonamendable defect." Strictly construing
section 60 (e) ,249 the Supreme Court of Georgia affirmed a trial judge's

grant of a motion to dismiss an equitable petition seeking to set aside a

prior adverse judgment where the complainant had failed to exercise any

diligence to prove at trial by expert testimony the issue of forgery. In

Kitchens v. Clay,250 the court construed section 60 (e) as identical with

242. 224 Ga. 166, 160 S.E.2d 819 (1968).
243. 117 Ga. App. 480, 160 S.E.2d 912 (1968).
244. Id. at 48, 160 S.E.2d at 914, citing Scales v. Peevy, 103 Ga. App. 42, 47, 118 S.E.2d

193 (1961) ; 6 MOORE'S FEDERAL PRACTICE §56.01 [14] (2d ed. 1963). See also McCurry
v. Bailey, 224 Ga. 318, 162 S.E.2d 9, (1968) (construing discretionary provision of
CPA §56 (f).

245. GA. CODE ANN. §81A-156(h) (Rev. 1967):
An order granting summary judgment on any issue, or as to any party,
shall be subject to review by appeal; but an order denying summary judg-
ment is not subject to review by direct appeal or otherwise, unless within
10 days of the order of denial the trial judge certifies that the order
denying summary judgment as to any issue or as to any party should be
subject to review, in which case such order shall be subject to review by
direct appeal. (emphasis added).

Compare McLeod v. Westmoreland, 117 Ga. App. 659, 161 S.E.2d 335 (1968
(reviewable), with Brooks v. Holman, 117 Ga. App. 615, 161 S.E.2d 512 (1968)
(appeal dismissed for want of certificate from trial judge regarding motion

denied). See Hill v. Willis. 224 Ga. 263, 161 S.E.2d 281 (1968).
246. 117 Ga. App. 673, 161 S.E.2d 339 (1968).
247. 224 Ga. 144, 160 S.E.2d 360 (1968).
248. GA. CODE ANN. §81A-160(d) (Rev. 1967.).
249. GA. CODE ANN. §81A-160(c) (Rev. 1967).
250. 224 Ga. 325, 161 S.E.2d 828 (1968).
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earlier procedural principles repealed by the CPA and declared that the
old case law therefore applied to the new code section.

In Burson v. Bishop,251 the Court of Appeals of Georgia applied section
60 (f) 252 to reverse the overruling by the Civil and Criminal Court of
Clayton County of the Public Safety Director's motion to set aside its
judgment (reversing the director's suspension of the appellee's driver's
license) where the Motor Vehicle Safety Responsibility Act 253 vests juris-
diction over appeals from the director's decisions in the superior court.

11. Jurisdiction and Venue

By virtue of CPA section 82,254 the new act "shall not be construed to
extend or limit the jurisdiction of the courts or the venue of actions there-
in." Consequently, these questions will ultimately be resolved under the
principles of prior case law interpreting existing statutes. Only four juris-
diction and venue cases worthy of note were decided during the survey
period.255

251. 117 Ga. App. 602, 161 S.E.2d 518 (1968).
252. GA. CODE ANN. §81A-160(f) (Rev. 1967).
253. GA. CoDE ANN. §92A-602 (Rev. 1958).
254. GA. CODE ANN. §81A-182 (Supp. 1967).
255. See Claxton v. Bolton, 223 Ga. 818, 158 S.E.2d 676 (1967) (lack of subject

matter jurisdiction); Douglas v. Kelley, 116 Ga. App. 670, 158 S.E.2d 441 (1967)
(lack of jurisdiction over the person) ; Benefield v. Radiator Specialty CO., 116 Ga.
App. 588, 158 S.E.2d 423 (1967) (lack of subject matter jurisdiction); Mavity V.
First of Ga. Ins. Co., 115 Ga. App. 763, 156 S.E.2d 191 (1967) (venue over corpora-
tion, in absence of applicable special statute, is principal place of business).
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