
SECURITY TRANSACTIONS

By THOMAS K. VANN, JR.*

This review of the case and statute law of Georgia is in the field of

Security Transactions, including transactions secured by tangible collateral

as well as surety collateral.

The reviewer categorizes the cases in three subjects, Real Property Trans-

actions, Personal Property Transactions, and Surety Transactions.

No cases of unusual interest occurred during the period. Largely, estab-

lished principles are reaffirmed and followed.

REAL PROPERTY TRANSAc-rIONS

Real property was exposed to public sale under the power of sale in a

security deed. Express notice was given that the sale was subject to an

existing fi. fa. The successful bidder tendered the amount of his bid

conditioned upon delivery of good title. The security deed holder refused

delivery of title. The plaintiff in fi. fa. levied upon the real property.

The security deed holder purchased the fi. fa., held a second sale under

the power of sale in his security deed, and purchased the property at the

second sale. The bidder at the first sale claimed the property in the levy

proceedings as the successful bidder at the first sale. In Peacock v. Boyd,1

the Supreme Court of Georgia held that since the first foreclosure sale

was expressly subject to the existing fi. fa., the successful bidder's (claim-

ant's) tender subject to delivery of good title was a conditional tender of

his bid not based upon a valid condition. The dismissal of the claim and

granting of the summary judgment was affirmed.
In Sirmons v. Sirmons2 plaintiff deeded real property to defendant in

fee simple. Plaintiff remained in possession. Plaintiff claimed that the deed
to defendant, though absolute in form, was security for a debt. The evi-

dence warranted the verdict for the plaintiff.

A security deed holder received a new lender's check and marked its

note and security deed paid, mailed the note to the new lender and mailed

the security deed to the superior court clerk who cancelled the security

deed of record the next day. The new lender was insolvent and the check

"bounced". The security deed holder sought to set aside its cancellation

in an action against the new lender. A warehousing bank intervened claim-

ing a first priority as a bona fide purchaser for value. In Rossville Federal
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1. 223Ga. 201,154 S E.2d 211 (1967).
2. 223 Ga. 237, 154 S.E.2d 238 (1967).
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Savings and Loan Ass'n v. Chase Manhattan Bank,3 the security deed
holder prevailed from an adverse directed verdict in the lower court. The
appellate court reversed, holding that a conflicting question of fact was
presented whether the check was accepted as payment, irrespective of the
cancellation of the note and security deed, as the intention of the parties
thereto controlled. The court also decided that the warehousing bank was
not a bona fide purchaser for value because at the time of its purchase
by delivery of the money the security deed holder's instrument had not
been cancelled on record. Cancellation occured the next day. The un-
cancelled recorded security deed is notice to the world of its existence until
properly cancelled on record and of all things that might have been dis-
covered by inquiry thereto.4

A federal tax lien duly recorded was levied upon property which was
sold pursuant to the levy. The District Director of Internal Revenue
executed and delivered a quit-claim deed to the purchaser. A security
deed holder, whose document was recorded after the tax lien recording
but prior to the levy, commenced procedure under its power of sale. The
purchaser at the federal tax lien sale acted to enjoin the sale. The sale
under the federal tax lien had priority even though the notice of sale
-on the deed purported to sell only the right, title and interest of the tax-
payer. Prior recording of the tax lien before the existence and recording
of the security deed gave priority under Georgia law,a and the form of the
notice of sale and deed conformed to Federal statute.6

A landowner claimed damage against a financial institution because of
its cancellation of second mortgage commitments. The landowner alleged
that as a consequence a first mortgage holder foreclosed and the property
sold at foreclosure for less than its fair market value.7 The court held
that any alleged loss resulted from the first mortgage holder's failure to
exercise its duty at foreclosure to sell the property for fair market value
in the absence of provisions in the security deed relieving it of this duty.s

A mortgage banking concern cannot recover its agreed brokerage fees
where it also was to receive a finder's fee from the lender. In Spratlin,
Harrington & Thomas, Inc. v. Hawn,9 the mortgage banking concern was
found to be acting as a dual agent without revelation thereof to its princi-
pal. The contention that in acting as a broker it was not an agent, but a
"middleman," was rejected by the court under the evidence. 10

3. 223 Ga. 188, 154 S.E.2d 243 (1967).
4. Id. at 190, 154 S.E.2d at 246.
5. Dixie Plywood Co. of Atlanta, Inc. v. Brown, 223 Ga. 254, 154 S.E.2d 250 (1967).
6. 26 USC §6339 (b) (2) (1967), which provides that a deed shall convey ". .. all theright, title and interest the . . . delinquent . . . had . . . at the time the lien

* -* attached .... "
7. Buckhead Doctors' Building, Inc. v. Oxford finance Co.'s, Inc. 115 Ga. App. 534,

154 S.E.2d 760 (1967).
8. Id. at 536, 154 S.E.2d at 761.
9. 116 Ga. App. 175, 156 S.E.2d 402 (1967).

10. Id. at 182-183, 156 S.E.2d at 402.
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The second appearance of First Federal Savings and Loan Ass'n of States-

boro v. Dodd" resulted in plaintiff successfully recovering from defendant-

security deed holder insurance proceeds, special damages for attorney's fees,

punitive damages, and an application of insurance proceeds to the debt as

a result of the security deed holder's alleged misapplication of insurance

proceeds and unlawful foreclosure. The entire factual situation involved

is not set forth in the opinion nor in the first appearance of the case, 12

and the wrongful action committed by the security deed holder is not

clear.
Where a note and security deed is made to an attorney for services

already rendered and thereafter to be rendered, a motion for summary

judgment is erroneously granted where the services alleged now to have

been rendered are denied and disputed. A jury question is presented in

the action to enjoin the sale of the property under the note and security

deed.' 3

In the first appearance of Reid v. Wilkerson,14 foreclosure of a security

deed was asserted to be illegal because the language of the same con-

tained no power of sale allowing the grantee to convey title. In this second

appearance of the case' 5 the language "In event of any breach hereof by

borrower's default . . . lender . . . may . . . sell the land before the court-

house door in the county where any portion is located to the highest bidder

for cash after first advertising the time, terms and place of sale, once a

week for four consecutive weeks in some newspaper generally circulated

in such county; and execute and deliver deed to purchaser . . ." is a suf-

ficient power of sale and the signing of the deed of foreclosure by the
grantee therein would not invalidate it.

A purchaser at a valid sale of real property under the power of sale

contained in a deed to secure debt is entitled to a writ of possession therefor

and the granting of a summary judgment to him is sustained by the evi-

dence.16

In the second appearance of Harrison v. Arrendale'7 the evidence sup-

ported the verdict for the defendant denying an injunction against fore-

closure of a security deed under a power of sale based upon allegations of
payment and usury.

A group of cases during the review period involved actions relating to

materialman's or mechanic's liens against real property. A materialman

11. 224 Ga. 1, 159 S.E.2d 405 (1968).
12. First Federal Savings and Loan Ass'n of Statesboro v. Dodd, 222 Ga. 337, 149 S.E.2d

799 (1966).
13. O'Kelley v. Evans, 224 Ga. 49, 159 S.E.2d 418 (1968) .
14. 222 Ga. 282, 149 S.E.2d 700 (1966).
15. Reid v. Wilkerson, Wilkerson v. Reid, 223 Ga. 751, 752, 158 S.E.2d 241, 242 (1967).
16. Horton, adm'x v. Harper, 224 Ga. 135, 160 S.E.2d 348 (1968).
17. 117 Ga. App. 463, 160 S.E.2d 653 (1968).

This case originally appeared as Harrison v. Arrendale, 113 Ga. App. 118, 147 S.E.2d
356 (1967).
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furnishing material to a subcontractor who becomes bankrupt cannot
foreclose his lien against the real property of the owner without bringing
suit against the subcontractor.Is A lessor of machinery leased to a con-
tractor who uses it in improving real estate has no lien against the owner
of the improved property. Neither the lessor of the machinery nor the
machine comes within the lien statutes. 19 A materialman furnishing ma-
terial to a contractor performing work on several properties, belonging
to different persons waives its right to a lien on all properties not owned
by the contractor by not keeping separate accounts, by failing to discover
from the contractor on what jobs payments apply, and by applying pay-
ments on contractor's general account, irrespective of materialman's lack
of knowledge of ownership of the improved properties. 20 A subcontractor
of a subcontractor of a subcontractor is not insured under the bond of the
principal contractor on a U.S. Government project or the bond of the
first subcontractor even though the language of the bond includes ". . . all
persons furnishing labor . . . materials . . . (etc.) . . . under or for the
purpose of the contract . . ." since to do so would violate traditional con-
tract theories of priority, contemplation of the parties and coverage. Fur-
ther the prime contractor's contract with the subcontractor prohibited
further subletting without written consent of the prime contractor which
was not procured.2 1

PERSONAL PROPERTY TRANSACTIONS

The Uniform Commercial Code 22 was applied in several cases during
the review period.

An automobile wholesaler who sold two automobiles on credit to an
automobile retailer did not obtain any security agreement nor file any
financing statement nor retain possession of the vehicles. The automobile
wholesaler did retain possession of the motor vehicles' certificates of title.
The automobile retailer financed the two vehicles with a financing com-
pany who had a security agreement and filed a financing statement. In
a contest between the wholesaler and the financing company, the financing
company had priority.23 The Georgia Motor Vehicle Certificate of Title
Act 24 does not apply to the wholesaler's security interest, and the Uniform
Commercial Code is applicable to determine priorities. The financing

18. Eubank v. Barber-Colman Co., 115 Ga. App. 217, 154 S.E.2d 638 (1967).
19. Air Service Company v. Cosmo Investments, Inc., 115 Ga. App. 596, 155 S.E.2d 413

(1967).
20. Building Material Supply Co. v. North, 116 Ga. App. 348, 157 S.E.2d 497 (1967).21. West End Tin Shop, Inc. v. Broyles & Broyles, Inc., 117 Ga. App. 11, 159 S.E.2d 774

(1967).
22. GA. CODE ANN. Title 109A (Rev. 1962).
23. McDonald v. Peoples Automobile Loan and Finance Corp. of Athens, Inc., 115 Ga.

App.. 483, 154 S.E.2d 886 (1967).
24. GA. CODE ANN. §68-401 (a) et. seq. (Rev. 1967).
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company having a security interest and having filed has priority under
the U.C.C. over the wholesaler.

Lenders under the Georgia Industrial Loan Act 25 must allege and
prove in actions to foreclose security interests in collateral (1) that it has
a license; (2) that the contract was made under the license at the place
designated; (3) that the contract on its face does not violate the mandatory
provisions of the act, and (4) that the borrower received the statement
required by the act.26

A discharge in bankruptcy of the debt represented by a note is no de-
fense in an action of trover for the property described in the security agree-
ment securing the note. In trover the issue is title and not debt and this
issue is not altered because plaintiff may elect a money verdict.2 7

Failure to require insurance on an automobile as provided in the secur-
ity agreement will relieve and discharge a guarantor of the obligation
from his guaranty as a material increase of guarantor's risk (unless waived
in the guarantor's contract) .28

Reaffirming an old rule, in Moody v. Nides Finance Co., Inc., 29 the
Court of Appeals of Georgia stated that if a creditor accepts surrender or
effects repossession of collateral (an automobile here) under a security
agreement, an accord and satisfaction may occur under such circumstances.
Here the creditor when receiving a payment at its office from a relative
of debtor asked to road-test the car to see "whether we have our money's
worth in it" and retained the car. After a private sale of the car without
notice to debtor as provided in the contract, the debtor successfully plead
and proved an accord and satisfaction. The court stated it was not neces-
sary to deal with the Uniform Commercial Code in this case, but suggested
the same result was likely by applying the U.C.C.3 °

In Staley v. Phelon Finance Corp. of Columbus,3 1 the Court of Appeals
of Georgia decided that the proper place of filing notice of liens or secur-
ity agreements on retail financing on pre-1963 automobiles is that pro-
vided in the Georgia Motor Vehicle Certificate of Title Act.5 2 In a contest
between two lienholders on the same 1957 model automobile one filed a

25. GA. CODE ANN. §25-301 et. seq. (Rev. 1959).
26. Colter v. Consolidated Credit Corp., 115 Ga. App. 408, 154 S.E.2d 713 (1967); Mc-

Donald v. G.A.C. Finance Corp., 115 Ga. App. 361, 154 S.E.2d 825 (1967); Colter
v. Consolidated Credit Corp., 116 Ga. App. 520, 157 S.E.2d 812 (1967).

27. Land v. Consolidated Credit Corp., 117 Ga. App. 275, 160 S.E.2d 219 (1968).
28. Evans v. American National Bank & Trust CO. of Chattanooga, 116 Ga. App. 468,

157 S.E.2d 816 (1967).
29. 115 Ga. App. 859, 156 S.E.2d 310 (1967).
30. The provisions of the U.C.C. appear in GA. CODE ANN., §109A-9-501-507. §109A-9-

504 (3) (Rev. 1962) provides for reasonable notification of public or private sale unless
collateral is perishable, speedily declining in value or a type customarily sold on a
recognized market. §109A-9-505 (1, 2) (Rev. 1962) provides the method whereby
creditor may propose to retain collateral in satisfaction. Irrespective of the U.C.C. it
appears that the defense of accord and satisfaction is available.

31. 116 Ga. App. 1, 156 S.E.2d 201 (1967) .
32. GA. CODE ANN. §68-421 (a) (Rev. 1967).
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financing statement under the Uniform Commercial Code in the superior
court clerk's office and one filed a Form No. T. 3 under the Motor Vehicle
Certificate of Title Act in the Motor Vehicle Unit of the Georgia Depart-
ment of Revenue. Such latter filing constituted proper notice of the lien
and such lien prevails.

The danger of the proper identification of collateral is demonstrated
by the difficult fact situation in Dehco, Inc. v. Yancey Brothers Co.33

where a trover action involved a machine identified by a serial number in
a security agreement having another serial number.

In Gray v. Raper 4 under the Uniform Commercial Code an unper-
fected (not filed) security agreement prior in time to a fi. fa. levied upon
the collateral had priority if the judgment creditor had actual knowledge
thereof. Accordingly, it was error for the court to refuse testimony of actual
knowledge under a plea of priority even though actual notice or knowledge
was not alleged. The reviewer has been puzzled, however, as to the mean-
ing of the exclusion of "a right represented by a judgment" under the
scope of article 9 of the Uniform Commercial Code.3 5 The definition of
"rights" under the U.C.C. includes remedies.3 6 The definition of "lien
creditor" means a creditor who has acquired a lien on the property in-
volved by attachment, levy or the like etc. 37 Is there a distinction between
"judgment creditor" and "lien creditor"? Is a "judgment creditor" one
whose rights and priorities are determined outside the provisions of the
U.C.C.? Ordinarily a judgment creditor's lien does not arise by levy, but
arises by virtue of his judgment and is notice when recorded as provided
by law.38 Do the provisions of article 9 of the U.C.C. determine any
rights of priority between a judgment creditor and a secured party under
the U.C.C.?

SuRETY TRANSACIONS

In the review during this period the security of endorsers, sureties and
guaranties is covered in a few cases.

Overcash v. First National Bank of Atlanta39 held that the release by
the bank of one of three original sureties and the substitution of a new
surety did not discharge the other two original sureties when the suretyship
contract provided the sureties ".... [c]onsent and agree .. .bank may ...
surrender any property or other security of any kind or nature whatsoever

33. 115 Ga. App. 427, 154 S.E.2d 867 (1967).
34. 115 Ga. App. 600, 155 S.E.2d 670 (1967).
35. GA. CODE ANN. §109A-9-104(h) (1962). Ed. Note: The wording cited in the text has

been changed by GA. CODE ANN. §109A-9-104 (b) (Supp. 1967).
36. GA. CODE ANN. §109A-1-201 (36) (Supp. 1967).
37. GA. CODE ANN., §109A-9-301 (3) (Rev. 1962).
38. GA. CODE ANN., §110-507 (Rev. 1959).
39. 115 Ga. App. 499, 155 S.E.2d 32 (1967).
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. . . [and] . . . substitute any collateral . . . of any kind, without notice

or further consent from . . . [sureties] .... "40

Where a note is executed by two persons, one of whom executed as
surety, but the note did not reveal the suretyship and the fact was not
known to the payee of the note, in an action by a transferee of the payee
against the two persons as principals, the transferee of the payee was
authorized by the evidence to a judgment against the two persons as princi-
pals. The defense by the person asserting suretyship of discharge by tender
was not available when the evidence supported the verdict (by the court)
that the relationship of surety was not known to the payee.41

STATUTORY ENAC-MENTS

During the 1968 session of the Georgia legislature a few acts related to
the field of review.

An amendment to GA. CODE ANN. section 67-2002 (3) (Rev. 1967) 42

will change the decision in Eubank v. Barber-Colman Co.43 which is in
the review period, by eliminating the necessity of filing suit under the
circumstances enumerated in said code section.

An act 44 providing for registration of liens for US. Internal Revenue
taxes was approved so as to conform to provisions of the Federal Tax Lien
Act. The place of recording on real property is the county in which the
property is located, on personal property on corporations or partnerships
having principal executive offices in Georgia in the county where the
principal executive office is located and in all other cases in the county
where the taxpayer resides at the time of filing the notice of lien. The
liens must be filed in a Federal tax lien index or in the General Execution
Docket. The office of the superior court clerk is the place of filing and
the clerk is required to furnish upon request a certificate of any notice of
Federal tax liens on file.

Section 1 of the Secondary Security Deed Act 45 was amended during
the 1968 session 46 to apply to "a security deed, mortgage, or other security
instrument, other than a first security deed, first mortgage or other first
security instrument", instead of to "secondary security deeds other than a
first mortgage."

The registration provisions relative to the place of recording of security
conveyances or agreements of public utilities, including railroads and
electric or gas corporations, was amended to specially include entities en-

40. Id. at 501, 155 S.E.2d at 34 (1967).
41. Northcutt v. Crowe, 116 Ga. App. 715, 158 S.E2d 318 (1967).
42. Ga. Laws, 1968, p. 317.
43. 115 Ga. App. 217, 154 S.E.2d 638 (1967).
44. Ga. Laws, 1968, p. 561.
45. GA. CoDE ANN. §57-201 et. seq. (Supp. 1967).
46. Ga. Laws, 1968, p. 1086.
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gaged in furnishing telephone service or the production, transmission or
distribution of electricity, with a saving clause for prior filing or record-
ing thereof. 47

Cases and statutes indirectly related to the subject matter, but basically
involving fields of law outside the area of security transactions are not
reviewed in this article.

47. Ga. Laws, 1968, p. 1150.


