
FEDERAL COURTS AND A FREE SOCIETY

By GRIFFIN B. BELL*

The importance of an independent judiciary in a government centered

on individual rights may not be gainsaid. In order, however, to particula-
rize the role of the courts, here the federal courts, it is necessary to focus
on the type and scope of the society which the system of government is

calculated to produce.
A free society flourishes only in a government designed to such an end.

Ours is one. Its very purpose is to foster such a society. This, indeed, was

the founding purpose. One of the rallying cries of the pre-Revolutionary

colonists was the statement of Thomas Paine: the colonists should not

suffer a system where it was necessary to meet each incoming ship "in order
to know what portion of liberty they should enjoy."' The founding
fathers structured a government on the Judeo-Christian ethic that man is
important-that man is entitled to his dignity-that all men stand equal

before the law-and that every man is entitled to a fair chance.
A free society can exist only in a government based on a foundation of

freedom and order and this foundation, in turn, must rest on an institution
of law. In such a society every citizen is to be afforded liberty without
excesses. Peace, dignity, and an opportunity to share in the prosperity
that is created under its economic philosophy are among such liberties.
It is a society where the majority rules under restraints which protect the
minority. Free inquiry and unlimited debate are accepted, and tolerance
is encouraged. The fruits of such a society may be enjoyed with the secure
feeling which comes from the knowledge that the frame of government
with its checks and balances and diffusion of power between the local, state,
and federal levels, will prevent the imposition of unfettered governmental
discretion upon any citizen.

It is a society which embraces the merit system in political and private
life, and equality in law and opportunity. It consists of pluralism in race
and religion, and yet it is free of a liberty restrictive concept of racial or

ethnic balance. Moreover, it is a society which accommodates materialism
through an accord with intellectual and spiritual forces. This accommoda-
tion, through the imposition on materialism of the gloss of social respon-

sibility, preserves the profit motive as the main spring of an economic base.
The maintenance of such a society is an ever changing and everlasting

challenge. It must adjust to population expansion, population shifts,
scientific and technological development, environmental changes, and
human aspirations. It must adjust as well to shifting world socio-economic
and political trends.

*United States Circuit Judge for the Fifth Circuit.
1. j. ADAMS, 1 MARCH OF DEMOCRACY 120 (1943 ed.).
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The responsibility to maintain and strengthen a free society is imposed
on every level of government, federal, state, and local. Each must under-
take and fulfill its responsibility as that responsibility arises. Every level
and every branch of government has its part to play. This approach in-
heres in our federalism and the sharing of power as between the various
levels of government which is at the heart of federalism. 2 It also inheres in
the separation of powers doctrine-that the Executive and Congress and
the Judiciary are equal in power and in concomitant obligation.$ In the
necessary governmental balance, the whole is diminished when any part
is deficient.

II.

The contribution of the federal judiciary in preserving and making our
free society more viable is worthy of review. Many problems have sur-
faced in the past four decades; some major, most minor. Collectively, they
have created a revolution which has embraced human rights, social cus-
toms, economics and, at times, the institution of law itself. Our system has

2. Bell, Federalism in Current Perspective, 1 GA. L. REv. 586 (1967).
3. On separation of powers, see THE FEDE.RALIST Nos. 9, 47, and 73, at 51 (an innova-

tive system according to Hamilton), 324, 499, 523 (Cooke ed. 1961). Madison stated:
No political truth is certainly of greater intrinsic value or is stamped with

the authority of more enlightened patrons of liberty than that on which the
objection is founded. The accumulation of all powers legislative, executive
and judiciary in the same hands, whether of one, a few or many, and whether
hereditary, self appointed, or elective, may justly be pronounced the very
definition of tyranny. Were the federal constitution therefore really charge-
able with this accumulation of power or with a mixture of powers having a
dangerous tendency to such an accumulation, no further arguments would
be necessary to inspire a universal reprobation of the system ...

Id. No. 47, at 324.
Hamilton stated:

It is impossible to keep the judges too distinct from every other avocation
than that of expounding the laws. It is peculiarly dangerous to place them
in the situation to be either corrupted or influenced by the executive.

Id. No. 47, at 324.
Secretary of State Jefferson sought an advisory opinion from Chief Justice Jay and
the associate justices of the Supreme Court. The Court replied to President Wash-
ington on August 8, 1793 as follows:

Sir:
We have considered the previous question stated in a letter written by

your direction to us by the Secretary of State on the 18th of last month,
[regarding] the lines of separation drawn by the Constitution between the
three departments of the government. These being in certain respects checks
upon each other, and our being judges of a court in the last resort, are
considerations which afford strong arguments against the propriety of our
extra-judically deciding the questions alluded to, especially as the power
given by the Constitution to the President, of calling on the heads of depart-
ments for opinions, seems to have been purposely as well as expressly
united to the executive departments.

We exceedingly regret every event that may cause embarrassment to your
administration, but we derive consolation from the reflection that your
judgment will discern what is right, and that your usual prudence, decision,
and firmness will surmount every obstacle to the preservation of the rights,
peace, and dignity of the United States.

HART AND WECHSLER, THE FEDERAL COURTS AND THE FEDERAL'SYSTEM, 75-77 (Founda-
tion Press 1953).
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contained the revolution; our law has had the resiliency to absorb pro-
found changes.

The problems giving rise to the revolution stemmed, in large measure,
from two sources. One source was race. The founding fathers determined,
at the Constitutional Convention, to leave the problem of slavery to poster-
ity.4 The result was the devastating Civil War, Reconstruction, a hundred
years of divisiveness, and a seeming inability to create a pluralistic society.

The source of the other problem had economic overtones-"have nots"
in the midst of affluency. Beginning with the "Great Depression," sharp
changes evolved in our country. The changes were set in motion by the
great migration from the farms because of the depressed farm economy.
This, coupled with the subsequent movement to the cities, fanned by the
necessity to man the industrial machine of World War II, created the
phenomenon known as urbanization. The further farm migration following
World War II because of mechanization, and automation in general, com-
pleted the urbanization of our society. Thus in a span of less than 40 years,
a vast country lost its more than three century attachment to the soil and
rural life.

This added the poverty syndrome to the problem of race. The country
was faced with concentrations of rootless masses of people with little or no
stake in society-people cast into an urbanized society as unready for
them as they were for the changed environment. The resolution of the race
question and the breaking of the poverty syndrome became national goals.
This necessitated sweeping changes in government and great governmental
expansion. We are a long mile from the time of Jefferson and the time of
Lincoln when the governing principle was that the state should do for the
individual only what he could not do for himself.5

It is a truism that liberty contracts as government expands. The new
governmental approach, designed to maintain the free society, emphasizes
the welfare of the whole as distinguished from that of the individual. The
approach is logical, but where are the guaranties that individual liberty
will not be constricted in the process. The essence of America is individual
liberty and the government exists to insure this. The preservation of such
liberty in the context of the complexities of intricate government and urban
life is of prime concern.

The loss of that liberty may manifest itself in the exercise of the dis-
cretionary power of government, federal or state or local, through an
agent or a department of government, or in the prosecutorial arms. It may
be an act within the structure of a constitutionally based statute, designed
for the good of the whole. Whatever its source, if it means that a citizen

4. See M. rAmmziN, THE FRAMING OF THE CONSTITUTION OF THE UNITED STATES, 149-51
(Yale, 1913); C. BowEN, MIRACLE AT PHILADELPHIA 86, 95, 156-57, 200-04, 285 (1966).

5. T. JEFFERSON, 1st Inaugural Address in THE LIFE AND SELECTED WRITINGS OF THOMAS
JEFFERSON 323 (A. Koch ed. 1944); 2 A. LINCOLN, THE COLLECTED WORKS OF ABRAHAM
LINCOLN 220-21 (Basler ed. 1953).
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may only enjoy such liberty as a benelovent government will allow, it
may be a form of despotism. It may be difficult to recognize the impinge-
ment because of the fine line between individual liberty and the order re-
quired in a society based on ordered liberty. Hence, the importance and
even necessity for an independent judiciary is manifest.

III.
There are some who contend that the federal courts have been activists

in the revolution. 6 There is another view that the federal courts have been
the bulwark in maintaining a free society in the period of change. The
facts tilt the scales toward the latter view.

The question must be considered in the background of the powers of
federal courts as institutions. Federal courts have no marshals. They have
no troops. They depend for the enforcement and execution of their writs
on the Executive Department.7 Their jurisdiction is conferred, in the
main, by the Congress, and what has been given can be taken away.8 This
is a part of our system of checks and balances as between the branches of
government.

6. The term "federal courts" is used in the context of national courts as distinguished
from state courts. At the time of the founding of the Republic, the only courts were
those maintained by the states. The Constitution superimposed the Supreme Court
over the state courts in matters arising under the Constitution and the laws and
treaties of the United States. U.S. Const. art. IllI §2; THE FEDERAUST No. 82, at 555-56.
(Cooke ed. 1961) (A. Hamilton); Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.)

303 (1816).
The creation of the lower federal courts commenced under the Judiciary Act of

1789. 1 Stat. 82 (1789). The federal courts had concurrent jurisdiction with state
courts where the laws of the Union were involved. See generally Bell, State Courts
and the Federal System, 21 VANDERBILT L. REv. 949 (1968).

7. Hamilton observed:
Whoever attentively considers the different departments of power must

perceive, that in a government in which they are separated from each other,
the judiciary, from the nature of its functions, will always be the least
dangerous to the political rights of the constitution; because it will be
least in a capacity to annoy or injure them. The executive not only dis-
penses the honors, but holds the sword of the community. The legislature
not only commands the purse, but prescribes the rules by which the duties
and rights of every citizen are to be regulated. The judiciary on the con-
trary has no influence over either the sword or the purse, no direction
either of the strength or of the wealth of the society, and can take no active
resolution whatever. It may truly be said to have neither Force nor Will,
but merely judgement; and must ultimately depend upon the aid of the
executive arm even for the efficacy of its judgments.

THE FEDERALIST No. 78, Supra note 1 at 522-23.
8. The only constitutionally vested jurisdiction is contained in art. III, §2 of the

Constitution:
In all Cases affecting Ambassadors, other public Ministers and Consuls,

and those in which a State shall be Party, the supreme Court shall have
original Jurisdiction. In all the other Cases before mentioned, the supreme
Court shall have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall make.

See also Ex parte McCardle, 74 US. (7 Wall.) 506 (1869), reflecting the fact of
Congress taking away the jurisdiction of the Supreme Court in habeas corpus cases.
This situation existed from 1869 to 1885. 15 Stat. 44 (1868) ; 23 Stat. 437 (1885). cf.
Ex parte Yerger, 75 U.S. (8 Wall.) 85 (1869), in amplification of the loss of juris-
diction under 15 Stat. 44, supra.
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It also means that public opinion has a place in the administration of
the institution of law.9 As Tocqueville said in speaking of the powers of
Supreme Court justices:

They are all-powerful so long as the people consent to obey the
law; they can do nothing when they scorn it ....

The federal judges, therefore, must not only be good citizens
and men of education and integrity, qualities necessary for all
magistrates, but must also be statesmen; they must know how to
understand the spirit of the age, to confront those obstacles that
can be overcome, and steer out of the current when the tide
threatens to carry them away, and with them the sovereignty of
the Union and obedience to its laws.10

The corollary to this truth, respect for law, respect for our institutions,
was stated by Chief Justice Oliver Ellsworth at Savannah in April, 1796 in
a charge to the federal grand jury while sitting on circuit:

Institutions without respect, laws violated with impunity, are,
to a Republic, the symptons and the seed of death . . . . The
national laws are the national ligatures and vehicles of life .... 11

IV.

The fifteen year period beginning with Brown v. Board of Education of
Topeka12 is a bench mark in the federal court aspect of the revolution. The
cases fall, for the purpose of evaluation, into four general categories. One
has to do with race; one with the political process; another with individual
rights as against the government on some level. The last involves the ad-
ministration of justice itself through the jury system.

Brown signaled the end of the separate but equal doctrine which had
received the imprimatur of law in 1896.13 It heralded the beginning of the
conversion of America into an open multi-racial society. Segregation had
been worked out as a modus vivendi following the Civil War and Recon-
struction by establishing two societies-one white and one Negro.

The separate but equal doctrine met its demise principally by reason of
the inequality accorded the minority Negro group by the majority white
group. A Constitution which dictated equal protection of the laws for
every citizen could no longer overlook such a posture. The two-society

9. History records the sumptuary-like laws have largely been unobserved because they
failed to recognize or were needlessly restrictive of personal liberty. American experi-
ments with such laws are exemplified by the Dred Scott decision, Scott v. Sandford, 60
U.S. (19 Howard) 393 (1857) ; Reconstruction, and the prohibition laws.

10. ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 137 (Lawrence translation, 1966).
11. BROWN, LIFE OF OLIVR ELLSWORTH 246 (1905 ed.).
12. 347 U.S. 483 (1954).
13. Plessy v. Ferguson, 163 US. 537, (1896).
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principle would likely have fallen in any event, like colonialism, simply
as an anchronism in a world on fire for independence and equality.

The progeny of the Brown decision in the racial field have been
multitudinous; 14 they have been upsetting, sometimes disaccommodating,
but there has been no turning back from the national objective: equality

14. A. The courts have interpreted the Constitution itself as giving rise to certain civil
rights.
(1) SCHOOL DESEGREGATION, see e.g., Green v. County School Bd., 391 U.S. 430 (1968).
In a companion case, Monroe v. Board of Commr's, 391 U.S. 450, 453, 454 (1968), thc
court held as unsatisfactory a "free-transfer" plan which provided for "[a]utomatic
assignment of pupils living within attendance zones drawn by the Board of school
officials along geographic or 'natural' boundaries . .. ]he plan also has the 'free-
transfer' provision .... [A]ny child ...may freely transfer to another school of his
choice if space is available, zone residents having priority .. " In a second companion
case of Raney v. Board of Educ., 391 U.S. 443 (1968), the court followed Brown v.
Board of Educ., 349 U.S. 294 (1955) (Brown II), in holding that district courts
should retain jurisdiction in school segregation cases to insure that a constitutionally
acceptable plan is adopted and operated; Rogers v. Paul, 382 U.S. 198 (1965); Goss
v. Board of Educ., 373 U.S. 683 (1963); Cooper v. Aaron, 358 U.S. 1 (1958) ; United
States v. Jefferson County Bd. of Educ., 372 F.2d 836,. afrd en bane, 380 F.2d 385
(1967); Singleton v. Jackson Munic. Separate School Dist., 355 F.2d 865 (5th Cir.

1966), after remand from 348 F.2d 729 (5th Cir. 1965). For a brief discussion of the
Singleton cases see generally, Dunn. Title VI, The Guidelines and School Desegrega-
tion in the South, 53 VA. L. REV. 42, 73 (1967). See also 82 HARV. L. REV. 95, 111
for a survey of Green and its companion cases.
(2) PUBLIC FACILITIES (STATE AcTrION), see e.g., Amalgamated Food Employees Union

Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308 (1968); Evans v. Newton, 382
U.S. 296 (1966); Lombard v. Louisiana, 373 U.S. 267 (1963); Burton v. Wilmington
Parking Authority, 365 U.S. 715 (1961); See generally, 20 MERCER L. REV. 297 (1969.).
(3) VOTING, Gomillion v. Lightfoot, 364 U.S. 339 (1960) (the broad power of a state
to fix the boundaries of its municipalities is limited by the 15th amendment, which
forbids a state to deprive any citizen of the right to vote because of his race) ; Harper
v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
B. The Congress has filled the interstics in the race problem field by enacting civil
rights statutes. See Civil Rights Act of 1957, 42 U.S.C. §1975 (1964); Civil Rights Act
of 1960, 42 U.S.C. §1971 (1964); Civil Rights Act of 1964, 42 U.S.C. §2000(a) (1964);
Voting Rights Act of 1965; 42 U.S.C. §1973 (Supp. 1, 1965) ; Civil Rights Act of 1968,
42 U.S.C.A. §3601-19 (Supp. 1969). See generally Notes, 82 HARV. L. REv. 834 (1969).

The courts have upheld all of these which have come before it.
(1) PUBLIC ACCOMMODATIONS, see e.g., Katzenbach v. McClung, 379 US. 294 (1964);
Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964); see generally,
79 HARV. L. REV. 105, 128 (1965); Wooten v. Moore, 400 F.2d 239 (4th Cir. 1968)
(restaurant serving interstate travelers covered by Civil Rights Act of 1964) ; Miller v.
Amusement Enterprises, Inc. 394 F.2d 342 (5th Cir. 1968); Gregory v. Meyer, 376 F.2d
509 (5th Cir. 1967); Robertson v. Johnston, 376 F.2d 43 (5th Cir. 1967). Codogan
v. Fox, 266 F. Supp. 866 (M.D. Fla. 1967); United States v. Jack Sabin's Private Club,
265 F. Supp. 90 (E.D. La. 1967); Newman v. Piggie Park Enterprises, Inc., 256 F.
Supp. 941 (D.C.S.C. 1966), rev'd on other grounds, 377 F.2d 433 (4th Cir. 1967);
Twitty v. Vogue Theatre Corp., 242 F. Supp. 281 M.D. Fla. 1965) (motion picture
house); Pinkney v. Meloy, 251 F. Supp. 943 (N.D. Fla. 1965) (barber shop located in
hotel which was place of public accommodation); Dean v. Ashling, .__ F.2d ---- (5th
Cir. 1969) (Trailer Parks).
(2) VOTING - §5 OF FOURTEENTH AMENDMENT, see e.g., Katzenbach v. Morgan, 384

U.S. 641 (1966). The court upheld section 4(e) of the Voting Rights Act of 1965
as it applied to New York City election laws prohibiting enforcement of the election
laws of New York requiring an ability to read and write English as a condition of
voting. "By including §5 [of the fourteenth amendment] the draftsmen sought to grant
to Congress . . . the same board powers expressed in the Necessary and Proper
Clause. . . .The classic formulation of the reach of those powers was established by
Chief Justice Marshall in McCulloch v. Maryland, [17 U.S. (4 Wheat) 316, 421
(1819.) ]: 'Let the end be legitimate, let it be within the scope of the constitution,
and all means which are appropriate, which are plainly adapted to that end, which
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before the law and in public institutions, equality of opportunity, and a
fair chance to participate on merit in the free enterprise system.

The political process cases are, in addition to those involving the right
to vote, classified in the group of cases involving race.15 They go to
equality in rep;vsentation--euphemistically styled the "one person-one
vote" doctrine.16 These cases have required the redistricting of congressionai
districts, 17 the reapportionment of state legislatures,' 8 and have even
reached reapportionment on the local level.19 A unit system of elections
on the state level was also banned. 20 The "one person---one vote" mandate
has been largely accomplished; our insitutions of government will be the
stronger because of it. No less than a substantiality of equality in represen-
tation could be countenanced in representive government.

The non-racial individual rights decisions form another cognizable group
in the same 15-year period since Brown. These must be couched in terms
of the individual versus government in criminal matters. The iights

are not prohibited, but consist with the letter and pirit of the constitution, are
constitutional.' . . . Section 2 of the Fifteenth Amendment grants Congress a similar
power to enforce by 'appropriate legislation' the provisions of that amendrihent;
and we recently held in South Carolina v. Katzenbach, [383 U.S. 301 (1966)] that
'[t]he basic test to be applied in a case involving §2 of the Fifteenth Amendment
is the same as in all cases concerning the express powers of Congress with relation
to the reserved powers of the States.' That test was identified as the one formulated
in McCulloch v. Maryland." Morgan at 650, 651. See generally, 80 HARV. L. REV. 91,
102, 169 (1966).
C. PRIVATE ACTIONS VIOLATIVE OF CIVIL RIcHTs-§5 OF THE FOURTEENTH AMEND-
MENT:
In United States v. Guest, 383 U.S. 745, 755 (1966), the Court stated that its view
today remains what it was from the beginning and that is, quoted from an earlier
opinion of Mr. Justice Douglas, " 'The Fourteenth Amendment protects the indivi-
dual against state action, not against wrongs done by individuals.' United States v.
Williams, 341 U.S. 70, 92 (dissenting opinion)." However, six members of the Court
agreed to dictum indicating that §5 of the fourteenth amendment impowers Con-
gress to prohibit all acts, with or without state action, that interfere with the exercise
of fourteenth amendment rights. See: B. Schwartz, Rights of the Person, §505 (1968);
45 TEXAS L. REv. 168 (1966); 14 U.C.L.A. L. REV. 553 (1967); 20 VAND. L. REV. 170
(1966).

Several decisions, rendered subsequent to the Guest opinion, indicate that until th6
Supreme Court expressly holds otherwise, state action must be shown. Wilkins v.
United States, 376 F.2d 552 (5,th Cir. 1967); Sinchak v. Parente, 262 F. Supp. 79
(W.D. Pa. 1966); O'Hara v. Mattix, 255 F. Supp. 540 (W.D. Mich. 1966).

15. Cases cited note 14 supra; See Gomillion v. Lightfoot, 364 U.S. 339 (1960) which is in
both categories: racial discrimination through political gerrymandering.

16. Subject matter jurisdiction was established in Baker v. Carr, 369 U.S. 186 (1962).
The "one person-one vote" phrase had its genesis in the language of Mr. Justice
Douglas in Gray v. Sanders, 372 U.S. 368 (1963) at p. 381.

17. Wesberry v. Sanders, 376 U.S. 1 (1964) (Constitutional violation based on art. I
§2 of the Federal Constitution).

18. Reynolds v. Sims, 377 U.S. 533 (1964); WMCA v. Lomengo, 377 U.S. 633 (1964.;
Maryland Committee for Fair Representation v. Tawes, 377 U.S. 656 (1964); Davis
v. Mann, 377 U.S. 678 (1964); Roman v. Sincock, 377 U.S. 695 (1964); Lucas v.
Colorado General Assembly, 377 US. 713 (1964). (Constitutional violation based on
equal protection clause of fourteenth amendment).

19. Avery v. Midland County, Texas, 390 U.S. 474 (1968); Moody v. Flowers, 387 U.S.
97 (1967); Sailors v. Kent Board of Educ., 387 U.S. 105 (1967); Dusch v. Davis,
387 U.S. 112 (1967).

20. Gray v. Sanders, supra Note 16, cf. Fortson v. Morris, 385 U.S. 1021 (1966), where
a state legislature was permitted to elect a governor.
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which this group of decisions vindicate were vouchsafed by the Bill of
Rights as against the federal government. Using the principle of ab-

sorbing or incorporating2 l portions of the Bill of Rights into the due

process clause of the fourteenth amendment,22 the courts now require the

states to afford their citizens the same rights. As a doctrine of incorpora-
tion, this is a new concept in dual citizenship, state and federal, and a
departure from state sovereignty precepts. As a process of absorption, it
is an orderly development in the law; the end result is the same in either
event. The states are required to accord certain of the rights contained in
the Bill of Rights. The absorption doctrine dates back, sub silentio, to

1925.23 It was expressly enunciated in 1937 in Palko v. Connecticut,2 4 to
include any portion of the rights contained in the Bill of Rights which
were found to be implicit in a concept of ordered liberty, or which were

such fundamental principles of liberty and justice as lie at the base of our
political and civil constitutions. The court there noted its prior holdings
applying to the states the first amendment guaranties of freedom of speech,
press, religion, to assemble, to petition the government for redress of

grievances, as well as the right to counsel in a capital case from the sixth
amendment. The absorption principle, as distinguished from incorporation,

is demonstrated by the decision in Mooney v. Holohan,25 where the court
viewed the knowing use of perjured testimony by the prosecution as
meeting the general due process proscription of the fourteenth amendment
against the states. It was not a specific right contained in the Bill of Rights.

The absorption or incorporation principle has reached full flower in

the period since the Brown decision. In rapid order, fourth,26 fifth,27

sixth,28 and eighth29 amendment rights have been applied against the

21. See Frankfurter, Memorandum on "Incorporation" of the Bill of Rights Into the
Due Process Clause of the Fourteenth Amendment, 78 HARV. L. REV. 746 (1965).

22. [N]or shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection
of the laws. U.S. Const. amend. XIV, §1.

23. Gitlow v. New York, 268 U.S. 651 (1925).
24. 302 U.S. 319, 325, 328 (1937). In Palko as in Twining v. New Jersey, 211 U.S.

78 (1908) the argument was that the rights enunciated in the first eight amendments
are encompassed in toto in the fourteenth amendment. See dissent of Black, J. in
Adamson v. California, 332 U.S. 46 (1947) at 68 against the expansive "natural law"
approach to the due process clause as compared to pure incorporation.

25. 294 U.S. 103 (1935). See also as to general due process, Jackson v. Denno, 378 U.S.
368 (1964); Garner v. Louisiana, 368 U.S. 157 (1961); Thompson v. Louisville, 362
U.S. 199 (1960).

26. Mapp. Ohio, 367 U.S. 643 (1961) (Search and seizure).
27. Griffin v. California, 380 U.S. 609 (1965) (Right not to have prosecutor comment on

failure to testify.); Malloy v. Hogan, 378 U.S. 1 (1964) (Right against self-incrimina-
tion).

28. Duncan v. Louisiana, 391 U.S. 145 (1968) (Right to jury trial). Klopfer v. North

Carolina, 386 U.S. 213 (1967) (Right to speedy trial) ; Stovall v. Denno, 388 U.S. 293
(1967) (Right to counsel in in-custody situations to protect fifth amendment
rights); Washington v. Texas, 388 U.S. 14 (1967); Miranda v. Arizona, 384 U.S. 436
(1966); Pointer v. Texas, 380 U.S. 400 (1965) (Right to confrontation of opposing
witnesses); Escobedo v. Illinois, 378 U.S. 478 (1964); Gideon v. Wainwright, 372
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states on the basis of being so fundamental as to be a part of due process
of law as that term is contemporaneously understood in this country.

The last category of cases arose from deficiencies in the institution of law
itself. One deficiency was in the systematic exclusion of Negroes from the
jury system, both in federal and state courts. It was not that the law was un-
clear.3 0 The law was simply not followed. Another was in the denial of
counsel and of records to indigent defendants.31

In sum, the current revolution has pointed up and motivated the alle-
viation of shortcomings in our society, in equal justice, in equality of
treatment in the public areas of life, and in equality of opportunity. The
contribution of the federal courts to resolving the revolution has been sub-
stantial.

The re-examination and reinterpretation of the fourteenth amendment
by the Supreme Court, and the resultant refurbishment of our system of
law in that and other areas, and even of our society, is complete to the
point of entering a phase of adjusting to the refurbishment. The same
adjustment is taking place under the refurbishment required by the civil
rights statutes.

There have been abrasions but, in the main, our free society has been
revitalized and given new thrust. This adjustment and new thrust has
come from the workings of our federalism with governments and courts,
on all levels, playing a part.3 2 Not of the least importance is the fact of

U.S. 335 (1963) (Extending right to counsel to all felony cases).
29. Robinson v. California, 370 U.S. 660 (1962) (Cruel and unusual punishment).
30. It has long been settled that a Negro defendant in a criminal case is entitled to

indictment by a grand jury and trial before a traverse jury from which Negroes
have not been arbitrarily and systematically excluded. A conviction cannot stand
where such is established for it constitutes a denial of due process and of the equal
protection of the laws. Arnold v. North Carolina, 376 U.S. 773 (1964); Reece v.
State of Georgia, 350 U.S. 85 (1955); Strauder v. State of West Virginia, 100 U.S.
303 (1879). The state courts have long recognized and given effect to this principle.
See, Wilson v. State, 69 Ga. 224 (1882). cf. Thiel v. Southern Pac. Co., 328 U.S. 217
(1946) on the fair cross section of the community requirement in the federal jury
system. See also The Jury Selection and Service Act of 1968, 28 U.S.C. §1861 (Supp.
IV, 1968) et. seq. In Whitus v. Georgia, 385 U.S. 545, 549-50 (1967), Mr. Justice Clark
pointed out that for over fourscore years the Supreme Court through application of
the equal protection clause of the fourteenth amendment has set aside state con-
viction of Negroes where Negroes were excluded from jury service by reason of their
race.

31. Gideon v. Wainwright, 372 U.S. 335 (1963) (Counsel in felony trials); Douglas v.
California, 372 U.S. 353 (1963) (Counsel on appeal); Griffin v. Illinois, 351 U.S. 12
(1956) (Transcripts on appeal).

32. A good example of state-federal cooperation is to be found in the state prisoner
habeas corpus area. The states have set up post-conviction procedures to review claims
of deprivation of federal rights. For a good discussion of state post-conviction
remedies, see the concurring opinion of Mr. Justice Clark in Case v. Nebraska, 381 U.S.
336, 337-41 (1965), and Note, State Criminal Procedure and Federal Habeas Corpus,
80 H~Av. L. REV. 442, 428-33 (1967). Several states have since added provisions for
post-conviction review. See TEx. CoDE CRIM. PRoc. art. 1107 (1966); GA. CoDE ANN.
§50-127 (Supp. 1967). This enables the states to take advantage of the exhaustion
of state remedy doctrine so as to first process the claims of state prisoners. See
Meador, Accommodating State Criminal Procedure and Federal Post Conviction Re-
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a people sophisticated enough in the art of government to detect and
recognize faults, and to accept and adjust to change. Individual rights
have been strengthened by the re-examination and refurbishment. At the
same time, the safeguards of separation of powers and federalism, both
vital to our rights as free men, have been preserved. What is more, and
of transcending importance, a system of law and order has been maintained.
A free society could not survive in a system based on the alternative of
order alone.

view, 50 A.BA.J. 928 (1964); Bell, State Courts and the Federal System, supra Note
6 at 953, 957-958.


