
CONSTITUTIONAL LAW-OBSCENITY-PRIVATE
POSSESSION

In Stanley v. Georgia,' appellant was suspected of bookmaking and
federal and state police obtained a search warrant for his home. Little
evidence of bookmaking was found but the officers did find three reels
of film which they viewed on appellant's projector. The films were
determined to be obscene and appellant was arrested, tried and
convicted, for "knowingly hav[ing] possession of" obscene matter in
violation of Georgia law. 2 The Georgia Supreme Court affirmed the
conviction .

The United States Supreme Court reversed and remanded in an
opinion by Mr. Justice Marshall holding that a state obscenity statute
which punished mere private possession of obscene matter violated the
first amendment as made applicable to the states by the fourteenth
a mend ment!'

The issue of mere private possession of obscene matter was before
the court earlier but the case was decided on different grounds.5 In
Stanely,' the State asserted that as a state has the power to protect the
body of a citizen it should also be able to protect his mind. Georgia
further argued that it was well established that obscenity was not
protected by the first amendment as the Court stated in Roth v. United
States.'

The Court rejected Georgia's argument in Stanley that a state has
the power to protect a citizen's mind from obscene material.' The
opinion stated that the Constitution protects the right to receive
information and ideas9 regardless of their social worth' and that
Georgia's statute" punishing mere private possession of obscene
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material was nothing more than an attempt to control the moral
content of a person's thoughts. 2 The Court further stated that such a
statute was wholly inconsistent with the philosophy of the first
amendment and that, as asserted by appellant, an individual has "the
right to (rad or observe what he pleases . . .to satisfy his intellectual
and emotional needs in the privacy of his own home."'"

The issue of private possession of obscene material had not been
decided previously. The cases decided prior to Roth dealt with some
form of public distribution or use of the mails to distribute
objectionable material." In Roth the conviction was for mailing
obscene circulars and advertising an obscene book in violation of a
federal obscenity statute. 5 The Court in Stanley 6 noted that its
statement in Roth, 7 that the Court has always assumed that obscene
material was not protected by the first amendment, was not made in
the light of a statute that punished mere private possession of obscene
matter. Likewise, the cases following Roth have been mute on the
question of private possession of obscene matter. Many of the cases
concerned prosecutions "for sale or distribution of obscene materials
or possession with intent to sell or distribute,"'" while other cases rested
on "federal or state statutory procedures for preventing the distribution
or mailing of obscene material, or procedures for predistribution
approval." 9

The modern law on obscenity has become increasingly more liberal
and, as a result, has caused lawyers and laymen alike to criticize the
Court for being "soft on obscenity."0 The court formulated a three
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Warrant, 367 U.S. 717 (1961).
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NOTES

part test in Roth emphasizing that the three elements must coalesce in
order for the material to be classified as obscene. The three elements
are that the dominant theme of the material taken as a whole appeals
to a prurient interest in sex; that the material is patently offensive
because it affronts contemporary community standards relating to the
description or representation of sexual matters; and that the material
is utterly without redeeming social value."' Although this test appears
to be clear and comprehensive it has given rise to a myriad of legal
problems and has become the subject of great debate.22 Although the
ramifications of the Roth test and its modifications in subsequent cases
will not be discussed here,23 it should be noted that the court's ruling
in Ginsberg v. New York, 4 which upheld a state obscenity law
prohibiting the sale of obscene material to minors, protects that portion
of society which warrants the greatest concern.

The question of the obscenity of the material was not an issue in
Stanely25 and consequently the Court had little difficulty in reaching its
conclusion. It would seem obvious that a statute punishing private
possession of obscene matter is clearly repugnant to the first
amendment. In support of its reasoning the Court noted that the first
amendment was not confined to protecting those ideas that were
popular or shared by the majority. "If the First Amendment means
anything," the opinion holds, "it means that a State has no business
telling a man, sitting alone in his own house, what books he may read
or what films he may watch. 26 The fact that the films were or were
not obscene is unimportant here. But, it is only logical to conclude
from the philosophy of the first amendment that an individual is free
to satisfy his intellectual or emotional needs in the privacy of his home
in any way he may choose. The idea of a state controlling what a
person may read or observe in the privacy of his home is clearly an
invasion of the rights guaranteed by the first amendment.2

21. Roth v. United States, 354 U.S. 476 (1957).
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guaranteed by the Constitution but it should appear that there would be little or no difficulty in
fitting Stanley into that "penumbra where privacy is protected from governmental intrusion."
Griswold v. Connecticut, 381 U.S. 479, 483 (1965).

1969l



340 MERCER LA W REVIEW [Vol. 21

This decision does raise a rather ironic question. Since an individual
may now possess obscene matter in his home and at the same time it
is illegal to sell or publish obscene matter, then, where may an
individual obtain this matter to take to his home to enjoy?

D. KIRK PEAVY


