
CRIMINAL LAW-ALIBIS-GEORGIA CHARGE ON
ALIBI REJECTED

The Georgia Court of Appeals in Parham v. State' rejected the
traditional Georgia jury charge regarding the establishment of alibis.
The trial judge charged the jury with the traditional alibi charge in
Georgia as follows:

Alibi as a defense must be established by the defendant to the
reasonable satisfaction of the jury and must be such as reasonably to
exclude the possibility of the presence of the defendant at the scene
of the offense at the time of its commission. When so established to
the reasonable satisfaction of the jury, it is the duty of the jury to
acquit. Evidence as to alibi should be considered by the jury in
connection with all the other evidence in the case. And if on
considering the evidence as a whole the jury should entertain a
reasonable doubt as to the guilt of the accused, it is their duty to
acquit. I charge you that alibi need not be proved beyond a reasonable
doubt by the defendant, but just to the reasonable satisfaction of the
jury. But any evidence whatever of alibi is to be considered with the
rest of the testimony and if the evidence as a whole raises reasonable
doubt of guilt, doubt must be given in favor of innocence.2 (emphasis
added).

The court held this charge to be in error "for the reason that it shatters
the presumption of innocence, creates confusion in the minds of the
jury, shifts the burden of persuasion to the defendant on the issue of
his presence at the crime and requires him to establish his innocence,
is inconsistent with the principle that the State must prove the
defendant's guilt beyond a reasonable doubt, and thereby violates
fundamental rights incorporated in the due process clause of the
Fourteenth Amendment of the United States Constitution."3

The fact that trial judges in Georgia can no longer charge that the
defendant must prove his alibi to the reasonable satisfaction of the jury
is one that should have been readily foreseen in light of Stump v.
Bennett,4 an Eighth Circuit Court of Appeals case, and Johnson v.
Bennett,5 a United States Supreme Court case on appeal from the
Eighth Circuit, which was remanded to the Eighth Circuit Court of

I. Parham v. State, 120 Ga. App. 723, 171 S.E.2d 911 (1969).
2. Id. at 724, 171 S.E.2dat912-13.
3. Id. at 723-24, 171 S.E.2d at 912.
4. 398 F.2d Ill (8th Cir. 1968).
5. 393 U.S. 253 (1968).
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Appeals for reconsideration after Stump. The Johnson case was
redecided in accordance with Stump,' and both cases treated charges
similar to that given in Parham as reversible error for the same reasons
the Georgia Court of Appeals considered determinative in Parham.

The Georgia courts, prior to Parham, had treated alibis as an
affirmative defense7 and held that the "onus is on the accused to verify
the alleged alibi, not beyond a reasonable doubt, but to the reasonable
satisfaction of the jury." 8 However, these cases did seem to require a
qualification of some form such as if the alibi were established to the
reasonable satisfaction of the jury the defendant was entitled to
acquittal.9 These qualifications still did not bring Georgia within the
general rule no matter how strongly worded.

By the weight of authority it is held that instructions on the
presumption of innocence of the accused, and of the necessity of
fastening every necessary element of the crime charged upon the
accused beyond a reasonable doubt, are not enough in cases involving
the necessary presence of the accused at a particular time and place,
when the accused produces testimony that he was elsewhere at the
time. If the accused requests an instruction as to the burden of proof
on his alibi, an instruction on the subject must be given so as to
acquaint the jury with the law that the government's burden of proof
covers the defense of alibi, as well as all other phases of the case.
Proof beyond a reasonable doubt as to the alibi never shifts to the
accused who offers it, and if the jury's consideration of the alibi
testimony leaves in the jury's mind a reasonable doubt as to the
presence of the accused, then the government has not proved the guilt
of the accused beyond a reasonable doubt.'0

It is apparent that, in spite of any qualification, to require the
defendant to establish his alibi to the reasonable satisfaction of the jury
is to treat the alibi as an affirmative defense. It is conceded that the
alibi is defensive in nature from an evidential standpoint, but it is
stretching defense evidence completely out of proportion to say that an

6. Johnson v. Bennett, 414 F.2d 50 (8th Cir. 1969).
7. Eugee v. State, 159 Ga. 604,606, 126 S.E. 471 (1925).
8. Bone v. State, 102 Ga. 387, 392, 30 S.E. 845, 848 (1897). See also Laminack v. State,

187 Ga. 648, 2 S.E.2d 99 (1939); and Young v. State, 255 Ga. 255, 167 S.E.2d 586 (1969).
9. Hale v. State, 110 Ga. App. 236, 138 S.E.2d 113 (1964).
10. U.S. v. Marcus, 166 F.2d 497, 503-04 (3d Cir. 1948). See also United States v.. Vigosito,

67 F.2d 329, 330 (2nd Cir. 1933) (dictum); Falgout v. United States, 279 F. 513, 515, 29 A.L.R.
1115 (5th Cir. 1922); Cengelosi v. United States, 19 F.2d 923 (6th Cir. 1927); Glover v. United
States, 147 F. 426, 430-33 (8th Cir. 1906); Thomas v. United States, 213 F.2d 30, 32-34 (9th
Cir. 1954); Reaiss v. United States, 93 F.2d 307, 308 (10th Cir. 1937).
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alibi is an affirmative defense. The alibi is to be considered as nothing
more than evidence to support a denial that the accused committed the
crime with which he was charged.

In other words, it is a denial of part of what is incumbent on the state
to prove as a part of its case, that is, that the accused was at the scene
of the crime. Any evidence that the accused was elsewhere at the time
is competent and appropriate to weaken or destroy the state's case,
and if the accused's alibi evidence raises a reasonable doubt in the
minds of the jury as to whether he was present when the crime was
committed, it is sufficient for acquittal."

Another main objection to the traditional Georgia alibi charge to the
jury is that by requiring the defendant to prove his alibi to the
reasonable satisfaction of the jury the burden of proof is shifted to the
defendant and the defendant is required to establish his innocence
rather than the prosecution's being required to prove the accused's guilt
beyond a reasonable doubt. It is this objection which goes to the denial
of the defendant's constitutional right to due process of law,
guaranteed him by the Fourteenth Amendment to the Constitution of
the United States. 2

By shifting the burden of proof to a person who claims to have been
elsewhere at the time of the crime, there is created an irrational and
arbitrary presumption of guilt. It arises not by reason of a proof of
fact from which a fair inference might be drawn but from the mere
happening that the defendant offers testimony in an attempt to
establish innocence. When this occurs, unless the defendant can
succeed in overbalancing the state's evidence, the jury is expressly told
he cannot be acquitted by reason of his sole claim to innocence. There
is thus a prejudgment of "a conclusion which the jury should reach
of its volition. . . . [sic] [T]his presumption would conflict with the
overriding presumption of innocence with which the law endows the
accused and which extends to every element of the crime. . . . [sic]
[lI]ncriminating presumptions are not to be improvised by the
judiciary.'

3

A third objection to this charge is that it would appear to create
confusion in the minds of the jurors as to exactly what must be shown
by the respective participants to convict or to acquit. The jury is first
told that the possibility of defendant's presence at the scene must be

II. 21 Am. Jur. 2d Criminal Law, § 136 (1965).
12. U.S. CoNsT. amend. XIV § I.
13. Stump v. Bennett, 398 F.2d I II, 116 (8th Cir. 1968).
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reasonably excluded. This would seem to say that if there is a
reasonable doubt as to defendant's presence at the scene the jury is to
acquit. Then, however, the jury is told that the defendant's alibi must
be proved to its reasonable satisfaction. This would seem to require
more than just raising a reasonable doubt as to whether or not the
defendant was present at the scene at the time of the crime. At this
point it would be difficult to imagine how the jury could keep from
becoming confused if it followed the charge given, which we must
assume it would do, as to whether the defendant's alibi must merely
raise a reasonable doubt of guilt or whether it must be proved to the
jury's reasonable satisfaction.

It is also fundamental to our jurisprudence that instructions to the
jury must be consistent with each other, and not misleading to the
jurors. . . .The fact that one instruction is correct does not cure the
error in giving another that is inconsistent with it. . . .Most
important, in no condition of proof is it permissible to leave with the
jury the idea that it had become the duty of the defendant to establish
his innocence to obtain an acquittal."

The applicable statute in Georgia with regard to alibis appears to be
infected with the same defective language as the charge itself. The
wording of the statute speaks in the same terms of reasonably
excluding the possibility of presence.' Judge Whitman in his dissent to
Parham would follow Georgia precedent in this area until the Supreme
Court of the United States specifically declares the statute
unconstitutional. It does not appear in Judge Whitman's dissent
whether or not he would deny the power of Georgia courts to declare
their own statutes unconstitutional. Notwithstanding this it seems that
the Georgia statute on alibis has been declared unconstitutional by
necessary implication.

Some may contend that this case could be extended to cover other
situations involving bona fide affirmative defenses such as justifiable or
accidental homicide. Such a contention would be groundless. One of
the primary objections to the alibi charge was that it treated the alibi
as an affirmative defense and required the same type proof. GA. CODE
ANN. Section 38-103 (Rev. 1954) provides that "the burden of proof
generally lies upon the party asserting or affirming a fact and to the

14. Perez v. U.S., 297 F.2d 12, 16 (5th Cir. 1961) (Citations omitted).
15. GA. CODE ANN. § 38-122 (Rev. 1954). Alibi, as a defense, involves the impossibility of

the accused's presence at the scene of the offense at the time of its commission; and the range of
the evidence, in respect to time and place, must be such as reasonable to exclude the possibility
of presence.
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existence of whose case or defense the proof of such fact is essential.
If a negation or negative affirmation be so essential, the proof of such
negative lies on the party so affirming it." It would thus appear that
the burden of proof of an affirmative defense rests on the party
asserting it, the same as it has in the past, while the refuting of an alibi
must now assume its place among those things incumbent upon the
State to prove. The aging case of Fisher v. Shands, which is apparently
still the controlling case in this area held: "Where the defendant admits
a prima facie case and sets up an affirmative defense, it is not error
upon the part of the trial judge to charge the jury that the defendant
must prove his defense by a preponderance of the evidence."' 6

It was necessary for the federal courts in the person of the Eighth
Circuit Court of Appeals and the Supreme Court to intervene before
Georgia could adopt the rule as to alibis which is now accepted in every
state"7-the defendant is entitled to acquittal if the evidence respecting
alibi, together with all the other evidence in the case, raises a reasonable
doubt of guilt. This could have been accomplished in 1907 without
federal intervention had the Court of Appeals adopted the view of
Judge Powell, writing the decision in Smith v. State, 8, when he
expressed a desire to cast off the yoke of precedent by saying:

As to the law governing the defense of alibi, the decisions in this State
recognize, and in a measure uphold, a plain, palpable incongruity. It
is said that the burden of proving an alibi to the reasonable
satisfaction of the jury rests upon the defendant; yet the State must
show the defendant to be guilty beyond a reasonable doubt, and if his
proof tending to establish an alibi raises such a doubt, he is to be
acquitted; in other words the State must show, as a part of the case,
and must prove beyond a reasonable doubt, the defendant's presence;
but the defendant must establish his absence to the reasonable
satisfaction of the jury. If it be conceded that absence and presence
are absolute opposites, and that proof to the reasonable satisfaction
of the jury is of a different degree from proof beyond a reasonable
doubt, the logical absurdity of the proposition just announced is
apparent. Ordinarily we would be hesitant to call absurd any doctrine
apparently recognized by our courts; but as to this proposition,

16. 24 Ga. App. 743, 102 S.E. 190 (1920).
17. In Parham v. State, 120 Ga. App. 723, 726 the court quoted Stump v. Bennett 398 F.2d

III, 114 as saying that Iowa was "one of only two States which now require a defendant to
assume the burden of persuasion by a preponderance of evidence in establishing an alibi . . .
Georgia's rule is similar though not identical to Iowa's." With Iowa's departure to the majority
only Georgia remained.

18. 3 Ga. App. 803, 61 S.E. 737 (1907).
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almost every judge of our Supreme Court who has had occasion to
state the proposition has recognized the incongruity. 9

It is regrettable that Judge Powell did not make his opinion the
decision of the court in the Smith case, so that Georgia could have
become one of the leaders in the area instead of the last recalcitrant to
concede. However, he considered himself bound to his predecessors'
decisions, and did not take that step.

Students of Georgia law should be reassured that the State has
eliminated itself as the last to require a defendant to prove his alibi to
the reasonable satisfaction of the jury, and finally accepted the fact that
its alibi charge did violate the requisites of due process.2 They should
be reassured that in Georgia the presumption of innocence is a living
legal protection in all aspects of a criminal trial; that the prosecution
must rebut this presumption, beyond a reasonable doubt, in every
detail; and that those accused of crime shall have available to them at
all times every protection that due process of law requires.

ROGER W. DUNAWAY, JR.

19. Id. at 803-04.
20. Parham v. State, 120 Ga. App. 723, 724, 171 S.E.2d 911, 912 (1969).
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