
CRIMINAL LAW-RIGHT TO COUNSEL-PRE-
ADJUDICATORY STAGES OF JUVENILE PROCEEDINGS

In Freeman v. Wilcox' fourteen year-old Johnny Freeman was
apprehended by Savannah juvenile authorities in connection with an
alleged burglary of a drug store. During the next five days Freeman was
sporadically interrogated at a detention home by police authorities and
on the fifth day made a statement of confession and signed a waiver of
rights. Freeman was not represented by counsel during this interrogation
period and his mother was not advised of her son's right to counsel.
Freeman was adjudged delinquent by the Juvenile Court of Chatham
County. On appeal, the Georgia Court of Appeals reversed the
adjudication and held that the right to be advised of the right to counsel
extends to juveniles and their parents prior to interrogation and
solicitation of incriminating statements!

The right to counsel in juvenile proceedings is a constitutional
guarantee absent from juvenile courts in Georgia and across the nation
for a great many years. Proceedings in juvenile court were divorced from
criminal proceedings, and for this reason the constitutional guarantees
mandatory in adult criminal proceedings were absent in juvenile
proceedings. The juvenile court looked upon itself as "parents patriae ' 3

and proceeded to protect the best interest of the child rather than act as
an impartial arbiter as is the practice in adult criminal proceedings. The
denial of due process in juvenile proceedings evolved into a system of
justice that never before had been tolerated and was a direct
infringement of constitutionally guaranteed procedures. Juvenile
defendants were denied counsel, the complainant was not present at the
proceedings and notice of the hearing to the parents was for the most
part overlooked. The result of such procedure was often a young,
misunderstood, and scared offender at the mercy of the court which
many times substituted arbitrariness for benevolent, "best interest of the
child" justice.

The juvenile courts in Georgia followed basically the same attitude of
no procedural safeguards which flourished in other jurisdictions.
Youthful offenders were not afforded the basic rights which adult
offenders enjoyed in similar proceedings. In particular, juvenile
offenders were not represented by counsel because juvenile authorities
felt this and other constitutional safeguards would transform the juvenile

I. 119 Ga. App. 325, 167 S.E.2d 163 (1969).
2. Id. at 329, 167 S.E.2d at 167.
3. Mack, The Juvenile Court. 23 HARV. L. REv. 104, 109 (1909).
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process into more of a criminal proceeding rather than the court
establishing itself as the protector of the child's best interest. In Rooks v.
Tindall,' a habeas corpus proceeding was initiated to acquire custody of
a youthful offender from juvenile authorities. The Supreme Court of
Georgia affirmed the juvenile court and returned the child to the
probation officer. The court observed that, "On the trial for the
commitment of a child as a delinquent child or a wayward child, the
judge may appoint an attorney to represent the child, but he is not
obliged to do so . . . ." The court in Rooks did point to the fact that
the judge may appoint counsel, but it nevertheless emphasized that the
judge had no duty to do so. By leaving appointment in the discretion of
the judge, the court recognized that juveniles had no affirmative right to
such counsel.

In Hampton v. Stevenson' the Georgia Supreme Court, in a habeas
corpus proceeding, gave an explanation for the denial of the right to
counsel when it concluded that under Georgia law, juvenile proceedings
are civil in nature and not criminal with criminal guarantees.

The policy of a denial of the right to counsel in juvenile proceedings
was generally adhered to in various state jurisdictions. Courts in Texas'
and California 9 held that the right to cousel was not mandatory in
juvenile proceedings.

In contrast to the procedure followed in Georgia, the courts of
Mississippi produced a new standard of procedure for juveniles in the
case of the Interest of Long. '0 Long had been determined a delinquent
and committed to the state training school. An appeal was taken to the
Mississippi Supreme Court and the juvenile's commitment was reversed
on the grounds that the court failed to advise Long and his parents of his
right to counsel. The court stated:

In cases wherein a minor is charged with being delinquent and subject
to being deprived of his liberty we think it only fitting and proper to
advise the minor and his parents that they are entitled to legal
representation and the court in such delinquency proceedings should
advise them."

4. 138 Ga. 863, 76 S.E. 378 (1912).
5. Id. at 863, 76 S.E. at 378.
6. 210 Ga. 87, 78 S.E.2d 32 (1953).
7. Id. at 87, 78 S.E.2d at 33.
8. Dudley v. State, 219 S.W.2d 574 (Tex. Civ. App.-Amarillo 1949); Lazaros v. State, 228

S.W.2d 972 (Tex. Civ. App.-Dallas 1950).
9. In re Castro, 243 Cal. App.2d 402, 52 Cal. Rptr. 469 (1966).
10. 184 So.2d 861 (Miss. 1966).
11. Id. at 862.
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The Long case determined the procedure for Mississippi juvenile
courts, yet there remained a crucial deficiency outside of this,
jurisdiction. The remaining jurisdictions were content to deprive
juveniles an affirmative right to counsel.

The constitutional right to counsel in juvenile court proceedings was
firmly established in the landmark decision of In Re Gault."2 Gault had
been committed as a delinquent to the Industrial School of Arizona and
his parents instituted a habeas corpus proceeding to procure his release.
The Arizona Supreme Court dismissed the writ and the United States
Supreme Court granted certiorari. The Supreme Court held that "the
Due Process Clause" of the fourteenth amendment requires that in
respect of proceedings to determine delinquency which may result in
commitment to an institution in which the juvenile's freedom is
curtailed, the child and his parents must be notified of the child's right to
counsel. ' 3

Gault established as binding precedent the constitutional right to
counsel during adjudicatory juvenile proceedings. However this right to
counsel was specifically limited to adjudicatory proceedings and
extended no further. As the Court commented:

We are not here concerned with the procedures or constitutional rights
applicable to the pre-judicial stages of the juvenile process nor do we
direct our attention to the post-adjudicative or dispositional process."

The importance of the Freeman case as compared to Gault, is the

former's extension of the right to counsel to pre-adjudicative stages of
juvenile proceedings. Freeman makes it imperative for the child and his
parents to be notified of this right. This right to counsel during the pre-
adjudicative stages of juvenile proceedings enables the juvenile offender
to be represented by counsel during these most "critical stages."' 5 Due
to the critical nature of the pre-adjudicatory stages, the Freeman court
recognized a need for the due process guarantees of Gault in these early
stages of juvenile proceedings. The court arrived at this conclusion by
reasoning "if the result of the adjudicatory stage of a delinquency
proceeding can be made a foregone conclusion by the results of an earlier
stage, that stage is critical."'"

12. 387 U.S. 1 (1967).
13. Id. at 41.
14. Id. at 13.
15. "A stage is critical in a juvenile proceeding if information elicited from one at that stage will

be used or is sought to be used against one at the adjudicatory stage." 119 Ga. App. at 328, 167

S.E.2d at 166.
16. Id. at 328, 167 S.E.2d at 166.
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In regard to Georgia law Freeman limits its holding to the pre-
adjudicatory stages of the juvenile process. It does not apply to mere
preliminary conferences. 7 Nor was there any mention of its applicability
to the post-adjudicative steps. The Freeman court was primarily
concerned with protection of the juvenile during his initial interrogation,
during which time the solicitation of a confession is the greatest. 8

The precedent of the Freeman case projects the state of Georgia to the
forefront in the area of juvenile rights. Southern jurisdictions such as
Florida, 9 Kentucky,20 Mississippi,"' as well as other jurisdictions such as
California, 22 New Jersey,23 and Pennsylvania" have all adopted and
adhered to the mandate of the Gault decision of the right to counsel, but
their compliance goes no further. Georgia seems to be unique in this field
due to the decision in the Freeman case which guarantees the right to
counsel in the pre-adjudicatory stages as well as adjudicatory stages of
juvenile proceedings. The Georgia Court of Appeals recognized the
importance of such a right in these, the most critical of all proceedings
and decisively solved this dilemna. The precedent of the Freeman case
bypasses the specific holdings of the Gault case and in the juvenile courts
of Georgia as in contrast to other southern jurisdictions, the right to
counsel is present in the pre-adjudicatory as well as the adjudicatory
stages of juvenile proceedings.

The holding in Gault coupled with that in Freeman affords
representative protection for juveniles during the pre-adjudicatory and
adjudicatory stages of juvenile proceedings in Georgia. There still
remains, unanswered, the question of the right to counsel in post-
adjudicative proceedings. Due to the determinations of juvenile courts,
youthful offenders are many times subjected to long periods of
confinements in detention centers of the state. The termination of
custody is determined by review of the juvenile court which determined
the original delinquency. It is apparent from Gault and Freeman of the
need for future development for protective measures in the ,post-
adjudicative field. The right to representative counsel in these post-
adjudicative proceedings will afford the juvenile an opportunity to be

17. Id. at 329, 167 S.E.2d at 166.
18. Id. at 329, 167 S.E.2d at 166.
19. Steinhauer v. State, 206 So.2d 25 (Fla. 1967).

20. Smith v. Commonwealth, 412 S.W.2d 256 (Ky. 1967).
21. Love v. State, 221 So.2d (Miss. 1969).
22. In re Teters, 264 Cal. A..2d 816, 70 Cal. Rptr. 749 (1968).
23. State ex rel. Antini, 53 N.J. 488, 251 A.2d 291 (1969).
24. Commonwealth ex rel Freeman v. Superintendent of State Correctional Institution, 212 Pa.

Super. 422, 242 A.2d 903 (1968).
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represented in his best light before the court. If future development in
this field is accomplished, a juvenile will have procedural protection in
the complete cycle of juvenile proceedings. Thus a juvenile system that
once was void of procedural safeguards will be more appropriate to
handle the needs of procedural justice.

WILLIAM H. ADAMS


