
EVIDENCE

By WILLIAM H. AGNOR*

The usual number of cases were decided during the survey period
where one or more questions concerning a point of evidence were con-
sidered. Most of them involved only a statement of existing law as
applied in the particular factual situation and would not be of general
interest. Only those cases that seemed significant have been considered.

DISCOVERY

A number of cases involving discovery were decided during the survey
period and will be considered in detail under another title of the survey.
It seems desirable to at least mention the major statutory change in this
area. In 1972 the General Assembly adopted the 1970 changes in the
Federal Rules of Civil Procedure, with minor changes.' The 1970
amendments made a very considerable change in the process of discov-
ery. The scope of discovery was changed in a number of ways. The
contents of insurance policies are subject to discovery. A showing of
good cause is no longer required for discovery of documents and things
or entry upon land under Rule 34. Apparently, only a showing of good
cause is required for discovery of "work product" or "trial preparation"
materials. Discovery is greatly enlarged in regard to experts retained by
a party. Interrogatories and requests for admission may now relate to
matters of opinion or legal conclusion. The scope of medical examina-
tions under Rule 35 has been enlarged. A number of procedural or
mechanical changes were made. There was a considerable reshuffling of
material in Rules 26, 30, 31, and 32. The party seeking discovery is now
responsible for invoking judicial determination of discovery disputes not
resolved by the parties. Other procedural changes were made.

The differences in the Georgia statutes from the Federal Rules are
not substantial, but should be noted. The Georgia section 26(b)(4)(A)(ii)
was changed to make it clear that the expert (including a physician) of
an adverse party could be deposed as a matter of right. Section 29
omitted the federal requirement for court approval of agreements be-
tween counsel extending the time for responding to discovery. The Geor-
gia statute continues to omit the requirement that notice of the filing of
a deposition be given to the other party. This was said to be a needless
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technicality. Section 32 contains some different provisions in regard to
the use of depositions at trial. Section 34(c) is entirely different from
the federal rule. The language is unfortunate in that it is different from
the other sections and it makes no reference to entry upon land. It was
a late amendment either in committee or from the floor. It was intended
to permit discovery from non-parties under section 34 of documents and
things or entry upon land. It will require judicial construction. Section
45 concerning subpoenas for taking depositions is entirely different from
the federal rule.

HEARSAY

Generally

In McCrary v. State' the court stated the minority rule that applies
in Georgia that inadmissible hearsay is without probative value even
where admitted without objection.

One exception to the hearsay rule involves declarations to explain
conduct. Georgia Code Ann. § 38-302 (Rev. 1954) states that such dec-
larations are original evidence and not hearsay at all. This section is
frequently applied.'

In two cases the court applied the usual rules regarding dying declara-
tions.' In the absence of request, a charge on dying declarations is not
required. When a prima facie showing of the foundation for such a
declaration is made, it is admitted and the ultimate determination as to
whether the declarant was in articulo mortis and realized that death was
impending is a matter for the jury. There is an open question as to
whether or not the rule of Jackson v. Denno regarding confessions
would apply here and require the trial judge to rule finally on the admis-
sibility of a dying declaration. The court did not consider this question.

In order to introduce testimony given at a former trial under Ga.
Code Ann. § 38-314 (Rev. 1954), the witness must be inaccessible. The
party seeking to introduce the former testimony must make a showing
of due diligence in ascertaining where the witness is and in attempting
to bring him to court, where the witness is not dead or disqualified. In

2. 124 Ga. App. 649, 185 S.E.2d 586 (1971).
3. Tanner v. State, 228 Ga. 829, 188 S.E.2d 512 (1972); Moore v. State, 228 Ga. 662, 187

S.E.2d 277 (1972); Oliver v. State, 123 Ga. App. 666, 182 S.E.2d 191 (1971); Nance v. State, 123
Ga. App. 410, 181 S.E.2d 295 (1971).

4. Carter v. State, 227 Ga. 788, 183 S.E.2d 392 (1971); Thrash v. State, 227 Ga. 775, 183
S.E.2d 376 (1971).

5. 378 U.S. 368 (1964).
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Gaither v. State6 the state had not shown due diligence, so the trial judge
was in error in admitting the former testimony. In Robertson v. State7

the defendant had not shown due diligence, so the trial judge properly
excluded the former testimony. Perkins v. Edwards' involved the caveat
of a will. One of the attesting witnesses had testified in the court of
ordinary. On the trial in superior court a physician testified that she was
ill and could not testify for two or three days. It was held that the trial
judge had not abused his discretion in admitting her former testimony.
The court did not cite nor consider Tanner v. State9 which had held that
a showing that the witness was sick and could not attend the present
term of court was not a sufficient showing of inaccessibility to permit
the use of former testimony. Due to the problem of confrontation, there
seems to be a different rule in criminal cases.

Admissions

In Colbert Co. v. Newsom1° the admissions of an agent were properly
received in evidence. In Reese v. Termplan, Inc., Bolton," the seller of
a washing machine was in privity with the assignee of the retention-of-
title contract so that the seller's admissions should have been received
against the assignee party. In Johnson v. Aetna Insurance Co.' three
written statements were admitted in evidence against the defendants.
Each defendant had taken a lie detector test and after taking the test
had signed a written statement in the nature of an admission. The results
of the lie detector tests were never offered in evidence. The court held
that the inadmissibility of the test results did not apply to the admissions
and that they had been properly received in evidence. It would have been
interesting if the court had considered the question of whether or not
the admissions were made under duress so as to not be admissible. 3

Regular Entries

Although the exception to the hearsay rule for records made in the
regular course of business under Ga. Code Ann. § 38-711 (Rev. 1954)
has been long recognized, an argument is still made in some cases in

6. 227 Ga. 668, 182 S.E.2d 434 (1971).
7. 124 Ga. App. 119, 183 S.E.2d 47 (1971).
8. 228 Ga. 470, 186 S.E.2d 109 (1971).
9. 213 Ga. 820, 102 S.E.2d 176 (1958).
10. 125 Ga. App. 571, 188 S.E.2d 266 (1972).
11. 125 Ga. App. 473, 188 S.E.2d 177 (1972).
12. 124 Ga. App. 112, 183 S.E.2d 85 (1971).
13. See GA. CODE ANN. § 38-408 (Rev. 1954).

19731



MERCER LAW REVIEW

regard to the lack of personal knowledge by the witness who identifies
the records. In Timothy McCarthy Construction Co. v. Southern Detec-
tives, Inc., 4 the court once again rejected this argument. This exception
was considered in a number of other cases. 5 Fire department records
were held to be business records and properly admissible. 6 It did not
matter that a witness had also used these records to refresh his memory.

RELEVANCY

Generally

In Carlton Co. v. Poss'7 a state trooper was not permitted to testify
to his experiences while driving on Interstate 75. The court held that in
the absence of a showing of substantial similarity between his experi-
ences and the collision in litigation, the testimony was irrelevant as a
matter of law and there was nothing upon which the court's discretion
could operate in admitting such testimony.

Ever since the decision in Young v. Carter,"8 the court of appeals has
been reluctant to require a mistrial because of some reference to liability
insurance in a tort action. A proper rebuke and instruction by the trial
judge will often prevent the need for a mistrial.' 9 In Mitchell v. City of
Newnan'" the court was considering the statute authorizing governmen-
tal bodies to carry public liability insurance coverage on motor vehi-
cles.2' That statute expressly forbids any attempt to suggest the existence
of insurance at the trial. The court held that this prohibited any ques-
tions to the jurors on voir dire as to the insurance carrier for the munici-
pal corporation.

Character

It is error in a criminal case for the state to place the defendant's
character in issue where he has not voluntarily chosen to do so. How-
ever, the trend seems to be to permit the trial judge to cure the error

14. 125 Ga. App. 205, 186 S.E.2d 895 (1971).
15. Ghingold v. Ghingold, 228 Ga. 515, 186 S.E.2d 747 (1972); Eiberger v. Martel Electronic

Sales, Inc., 125 Ga. App. 253, 187 S.E.2d 327 (1972); Leslie, Inc. v. Russ, 123 Ga. App. 611, 181
S.E.2d 912 (1971); Mabry v. Henley, 123 Ga. App. 561, 181 S.E.2d 884 (1971).

16. Tidwell Co. v. Robley Hats, Inc., 125 Ga. App. 102, 186 S.E.2d 489 (1971).
17. 124 Ga. App. 154, 183 S.E.2d 231 (1971).
18. 121 Ga. App. 191, 173 S.E.2d 259 (1970).
19. Meatows v. Oxford, 124 Ga. App. 778, 186 S.E.2d 343 (1971).
20. 125 Ga. App. 761, 188 S.E.2d 917 (1972).
21. GA. CODE ANN. § 56-2437 (Rev. 1971).
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with corrective measures short of a mistrial. In Bowen v. State 2
2 the trial

judge did not take any corrective measures, so it was error to deny the
motion for a mistrial. In Gore v. State3 the district attorney asked the
defendant how many times he had taken the Georgia bar examination
and mentioned a suit against the Bar Examiners. The judge instructed
the jury to disregard the remarks and had the district attorney apolo-
gize. It was held that this cured the error and the motion for a mistrial
was properly denied. In Johnson v. State4 the prosecutor in his opening
statement said that the defendant had been "fired." This was held not
to be an attack on character. In Smith v. State25 the defendant testified
that he "got in some trouble in Atlanta." The solicitor was permitted
to question him about the trouble. This was error as he had not put his
character in issue.

The pre-sentence hearing provided in Ga. Code Ann. § 27-2534 (Rev.
1972) involves the general character of the defendant. Therefore, when
proper notice is given to the defendant, the state may show the general
bad character of the defendant."6 Prior convictions may be shown, 2 but
not specific acts by the defendant. The defendant may introduce evi-
dence of his good character, but if he does so he will lose the opening
and concluding argument to the jury.29

Evidence of the commission of another independent offense by the
defendant would be an attack on his character and be irrelevant and
inadmissible."a If the other offense is relevant on some issue other than
mere bad character alone, then it is admissible. If it is a part of the res
gestae, the other offense is admissible .3 It may also be admitted to
show motive, plan, scheme, bent of mind, and course of conduct.32 It
is the fact of the commission of the other offense that is relevant. It does
not matter that the defendant has not been convicted for the other

22. 123 Ga. App. 670, 182 S.E.2d 134 (1971).
23. 124 Ga. App. 398, 184 S.E.2d 24 (1971).
24. 123 Ga. App. 857, 182 S.E.2d 701 (1971).
25. 124 Ga. App. 581, 184 S.E.2d 681 (1971).
26. Dudley v. State, 228 Ga. 551, 186 S.E.2d 875 (1972).
27. Sheffield v. State, 124 Ga. App. 295, 183 S.E.2d 525 (1971).
28. Horton v. State, 228 Ga. 690, 187 S.E.2d 677 (1972).
29. Jackson v. State, 124 Ga. App. 60, 183 S.E.2d 52 (1971).
30. Wooten v. State, 125 Ga. App. 635, 188 S.E.2d 409 (1972); Horne v. State, 125 Ga. App.

40, 186 S.E.2d 542 (1971); Nicholson v. State, 125 Ga. App. 24, 186 S.E.2d 287 (1971).
31. Katzensky v. State, 228 Ga. 6, 183 S.E.2d 749 (1971); Spurlin v. State, 228 Ga. 2, 183

S.E.2d 765 (1971); McKenzey v. State, 125 Ga. App. 508, 188 S.E.2d 116 (1972).
32. McNeal v. State, 228 Ga. 633, 187 S.E.2d 271 (1972); Griffin v. State, 123 Ga. App. 820,

182 S.E.2d 498 (1971)
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offense. He may never have even been tried for it. In Morris v. State3

the dissenting justice stated:

As to the admission of evidence of similar crimes, dealt with in Divi-
sion 8, if there is a case or cases wherein this court has held that such
evidence is admissible without proof of a conviction of the defendant
of such crime it or they should be expressly overruled.

It would seem that the justice had confused this area with the impeach-
ment of a witness by showing previous convictions. His statement is
certainly contrary to the general rule in Georgia and every other juris-
diction.

Scientific Evidence

In Johnson v. Aetna Insurance Co.34 the court again stated the rule
that the results of a lie detector examination are not admissible.

Hurd v. State35 was a bastardy proceeding. The defendant, the
mother, and the child all submitted to blood tests upon defendant's
request and by agreement with the solicitor's office. The result of the
blood tests indicated that the defendant was among forty-three percent
of the male population that could have fathered the child. The trial judge
admitted the result of the blood tests. Where the result establishes non-
paternity, the result is generally admissible. The admissibility of a result
that indicated only possible paternity was a question of first impression
in Georgia. The court followed the general rule that it was error to
admit the result in this case. The state contended that there was an
agreement with the defendant that if the tests excluded him as the father,
the case would be dead docketed, and if he were not excluded, the state
could introduce the results in evidence. However, the agreement was not
in writing and its terms were uncertain, so the court decided the case
without regard to any agreement. The indication is that the results of
the blood tests would have been admissible under a proper agreement.

Johnson v. State36 involved a conviction for operating a motor vehi-
cle while under the influence of intoxicants. An officer was permitted
to testify that the defendant had refused to take an intoximeter test after
his arrest. As a matter of first impression, the court held that this was
in violation of the defendant's privilege against self-incrimination. In
Elam v. State37 the defendant was given an "alcoylser" test. A deputy

33. 228 Ga. 39, 184 S.E.2d 82 (1971).
34. 124 Ga. App. 112, 183 S.E.2d 85 (1971).
35. 125 Ga. App. 353, 187 S.E.2d 545 (1972).
36. 125 Ga. App. 607, 188 S.E.2d 416 (1972).
37. 125 Ga. App. 427, 187 S.E.2d 920 (1972).
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sheriff testified that the test was "positive," but no blood-alcohol ratio
level was given. The "alcolyser" had not been approved by the State
Crime Laboratory, so there was no presumption under Ga. Code Ann.
§ 68-1625 (Rev. 1967). The deputy was not an expert and merely fol-
lowed the instructions accompanying the apparatus. The court held that
the evidence was hearsay and not admissible.

BURDENS AND PRESUMPTIONS

In Burnette Ford, Inc. v. Hayes the supreme court answered a
certified question from the court of appeals. The court of appeals then
applied the answer 9 to hold that where a party to a case upon whom
the burden of proof upon the trial of the case does not lie, makes a
motion for summary judgment, all of the evidence adduced on said
motion, including the testimony of the party opposing the motion, must
be construed most strongly against the movant.

In Higginbotham v. State0 the court stated the rule that unexplained
possession of recently stolen goods could be used in conjunction with
other evidence to infer guilty knowledge, but standing alone it would not
support the inference or authorize a conviction for receiving stolen
goods.

JUDICIAL NOTICE

In Fryer v. Stynchcombe4' the supreme court stated the usual rule
that they could not take judicial notice of the record in another case in
the court of appeals. In Atlanta Newspapers, Inc. v. Shaw" the court
applied Ga. Code Ann. § 81A-143(c) (Rev. 1972) dealing with judicial
notice of foreign law and held that it was no longer necessary to plead
the law of another state.

PHOTOGRAPHS

In Smith v. Smith 3 photographs of some steps were properly admit-
ted, even though they had been taken after the plaintiff fell. There was
testimony that they properly represented the condition of the steps on

38. 227 Ga. 551, 181 S.E.2d 866 (1971).
39. Burnette Ford, Inc. v. Hayes, 124 Ga. App. 65, 183 S.E.2d 78 (1971).
40. 124 Ga. App. 489, 184 S.E.2d 231 (1971).
41. 228 Ga. 576, 186 S.E.2d 885 (1972).
42. 123 Ga. App. 848, 182 S.E.2d 683 (1971).
43. 125 Ga. App. 349, 187 S.E.2d 330 (1972).
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the date of the fall. In Richmond v. State44 color photographs showing
the wounds of the deceased woman were properly admitted. The court
continued to follow the rule that photographs of this kind are admissible
even though there is other testimony of the facts. They are not subject
to an objection that they would inflame the minds of the jurors.

WITNESSES

There were a number of cases involving miscellaneous problems con-
cerning witnesses. A few of them might be considered. In Hensley v.
State45 the victim of the robbery was a deaf-mute. The trial judge ap-
plied Ga. Code Ann. § 38-1609 (Rev. 1954) and permitted him to testify
through an interpreter, although he had some difficulty communicating
with him. Sumter County v. Pritchett46 involved a rather unusual prob-
lem under the "dead man's statute," Ga. Code Ann. § 38-1603 (Rev.
1954). The factual situation is rather involved. The plaintiffs, husband
and wife, brought suit against Sumter County and against the adminis-
trator of the estate of Ben H. Strickland, Jr., to recover for the wrongful
death of their son. The death resulted from a collision involving a car
driven by Strickland, who was principal of Union High School, oper-
ated by Sumter County Board of Education. Strickland was operating
a car used in the driver education program. Sumter County contended
that Strickland was outside the scope of his authority at the time of the
collision. On their motion for summary judgment, Sumter County of-
fered a copy of a letter from the county school superintendent, a Mr.
Bailey, to Strickland in regard to misuse of the car and the deposition
of Bailey concerning a conversation he had with Strickland. The trial
judge excluded this material under the "dead man's statute" as a trans-
action with one since deceased, and denied the motion for summary
judgment. The court considered the statute at some length, pointing out
that it dealt with competency of a witness and not the admissibility of
the evidence. The court held that the suit between the plaintiffs and
Sumter County did not come under the statute. It then considered
whether Sumter County or its school district would be a corporation
under Ga. Code Ann. § 38-1603(3) (Rev. 1954). It assumed that it
would, without deciding the question. However, this objection could
only be raised by Strickland's administrator and since he had not ob-
jected to the evidence, it was a waiver and the evidence was admissible.

44. 124 Ga. App. 650, 185 S.E.2d 560 (1971).
45. 228 Ga. 501, 186 S.E.2d 729 (1972).
46. 125 Ga. App. 222, 186 S.E.2d 798 (1971).
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The court held that it was error to deny the motion for summary judg-
ment on behalf of Sumter County.

The trial judge has a considerable discretion in regard to the seques-
tration of witnesses at the trial, but should not forget that the criminal
defendant still has a basic right to have the witnesses sequestered. In
Rozier v. State47 the witnesses had been sequestered. During a recess the
district attorney had a discussion in the hall with certain witnesses who
had already testified and two witnesses who had not yet testified. The
two witnesses were then permitted to testify over objection. This was
error necessitating a new trial.

In Ralston Purina Co. v. Hagood48 the court stated the rule that a
witness may use any written instrument to refresh his recollection, even
though he did not himself write the instrument.

A general objection does not raise any question for decision on the
admissibility of evidence.4" In 1971, a statute was enacted changing the
existing rule that an objection to the admissibility of evidence would be
waived by cross-examination on the same subject matter. 0 In Carlton
Co. v. Poss,5 a case tried before the effective date of the statute, the
court considered the question anew and held that such cross-
examination would not be a waiver, stating that their result was also
supported by the 1971 statute.

When the trial judge is sitting without a jury, as the trior of fact, he
must determine the credibility of a witness. Thus, in Mustang Transpor-
tation, Inc. v. W. W. Lowe & Sons,"2 in granting judgment for the
plaintiff, the trial judge properly stated that the defendant's truck driver
was "unworthy of belief and has been successfully impeached." When
a witness is impeached, the trior of fact may disbelieve him altogether.

In Colbert v. State3 the court stated the rule from Harris v. New
York 4 that a statement by a criminal defendant that is not admissible
on the issue of guilt because it was obtained without the warning re-
quired by Miranda v. Arizona5 1 may nevertheless be used to impeach
the defendant when he has testified as a witness. However, in Colbert
the court pointed out that the jury must be expressly instructed that the

47. 124 Ga. App. 481, 184 S.E.2d 203 (1971).
48. 124 Ga. App. 226, 183 S.E.2d 492 (1971).
49. Mincey v. State, 124 Ga. App. 315, 183 S.E.2d 614 (1971).
50. GA. CODE ANN. § 38-1713 (Supp. 1971).
51. 124 Ga. App. 154, 183 S.E.2d 23 1(1971); and see 23 MERCER L. REV. 691 (1972).
52. 123 Ga. App. 350, 181 S.E.2d 85 (1971).
53. 124 Ga. App. 283, 183 S.E.2d 476 (1971).
54. 401 U.S. 222 (1971).
55. 384 U.S. 436 (1966).
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statement is admitted for the purpose of impeachment only and since
no such instruction had been given, it was reversible error in this case.

EXPERT WITNESSES

There were the usual number of cases involving valuation of property
in condemnation proceedings." They applied the usual rules.

The qualification of a witness as an expert is a matter for the discre-
tion of the trial judge. In Fountain v. State7 the trial judge had properly
permitted a doctor and a deputy sheriff to state their conclusion that
there had been no fighting preceding the shooting of the decedent. This
was based on their expert qualifications as well as their observations at
the scene. In A ustin Lee Corp. v. Cascades Motel" the president of the
defendant corporation was qualified by his 25 years' experience to tes-
tify as an expert in weaving and dyeing of the materials involved.

The basis for the expert opinion of a psychiatrist as to mental condi-
tion and its cause has always been troublesome. The Georgia rule has
continued to refuse to recognize any exception to the hearsay rule for
statements by a patient made to a physician, even for treatment. 9 This
has raised a problem as to the opinion of a psychiatrist. Three cases in
this area were decided within a 60-day period with different results.
They can probably be reconciled, but they make no reference to each
other. They are Tompkins v. West,"° East Point Ford Co. v. Lingerfelt,'
and Argonaut Insurance Co. v. Allen0 2 decided in that order. In
Tompkins v. West a medical doctor had referred the patient to a psy-
chologist for testing. An assistant had given the tests and the psycholo-
gist had not seen the patient. The court held that it was error to exclude
the opinion of the psychologist based on the tests, but that the doctor
could not give an opinion based on the patient's complaints as reported
by the patient as they would be hearsay. In East Point Ford Co. v.
Lingerfelt the court held that a psychiatrist could not give an opinion
based on what the patient had told him. The court seems to have drawn

56. E.g.. Southern Natural Gas Co. v. Waters, 124 Ga. App. 45, 183 S.E.2d 45 (1971); State
Highway Dep't v. Hodges, 123 Ga. App. 806, 182 S.E.2d 485 (1971); State Highway Dep't v.
Clark, 123 Ga. App. 627, 181 S.E.2d 881 (1971); City of Atlanta v. Layton, 123 Ga. App. 432,
181 S.E.2d 313 (1971).

57. 228 Ga. 306, 185 S.E.2d 62 (1971).
58. 123 Ga. App. 642, 182 S.E.2d 173 (1971).
59. II ENCY. GA. L., Evidence § 111 (1967).
60. 123 Ga. App. 459, 181 S.E.2d 549 (1971).
61. 123 Ga. App. 520, 181 S.E.2d 713 (1971).
62. 123 Ga. App. 741, 182 S.E.2d 508 (1971); and see 8 GA. ST. B. J. 554 (1972).
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a distinction based on the fact that the opinion desired was as to the
cause of plaintiff's physical condition, not his mental condition.
Argonaut Insurance Co. v. Allen may have stated a new rule. The court
stated that this was a question

never specially considered by the Georgia courts-whether a psychia-
trist's opinion evidence on the cause of a patient's disturbed mental
condition is of no probative value since based upon statements related
to him by the patient (hearsay).

After extensive consideration of the question, the court held that the
opinion was properly admitted. This would be a proper result. However,
since the Supreme Court of Georgia denied certiorari in the case, the
rule may not be entirely settled.

ALIBI

As mentioned in the surveys for the past two years,6 3 the problem of
the old alibi charge in Georgia that in effect makes alibi an affirmative
defense is still with us. In brief, the court of appeals held in the Parham"
case that the old alibi charge was error under Johnson v. Bennett 5 which
had disapproved an Iowa charge. The Supreme Court of Georgia distin-
guished the Georgia charge and continues to approve the old charge
from the Thornton" case." The court of appeals has now given in and
accepted the Thornton charge. 8 In the Parham case 6 Presiding Judge
Hall suggested a charge. In Johnson v. State0 the trial judge charged
as suggested, in substance. The Supreme Court of Georgia approved the
charge on alibi, although it was stated to be different from the Thornton
charge.

In Smith v. Smith7' the federal court granted habeas corpus, holding
that the Georgia charge was a violation of due process. The Smith case
has now been affirmed on appeal.7" Thornton also secured relief.13 This

63. Agnor, Evidence, Annual Survey of Georgia Law, 22 MERCER L. REV. 185 (1971); 23
MERCER L. REV. 111 (1972).

64. Parham v. State, 120 Ga. App. 723, 171 S.E.2d 911 (1969); and see 21 MERCER L. REV.

511 (1970).
65. 393 U.S. 253 (1968).
66. Thornton v. State, 226 Ga. 837, 178 S.E.2d 193 (1970).
67. Evans v. State, 227 Ga. 571, 181 S.E.2d 845 (1971).
68. Morrison v. State, 126 Ga. App. 1, 189 S.E.2d 864 (1972).
69. Parham v. State, 120 Ga. App. 723, 171 S.E.2d 911 (1969).
70. 228 Ga. 860, 188 S.E.2d 859 (1972).
71. 321 F. Supp. 482 (N.D. Ga. 1970).
72. Smith v. Smith, 454 F.2d 572 (5th Cir. 1971); and see 23 MERCER L. REV. 977 (1972).
73. Thornton v. Caldwell, 454 F.2d 1167 (5th Cir. 1972); and see Mathis v. Caldwell, 455 F.2d
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is the present status. Tune in next year for the next installment.

CONSTITUTIONAL PRIVILEGES

Cases involving constitutional privileges are considered more at
length in other articles of this survey. A few of them might be mentioned
here due to the evidence questions involved.

When a witness claims his privilege against self-incrimination and
refuses to answer a question, it raises the question as to the determina-
tion of the validity of his claim. There has been some confusion on this
point in Georgia, but it seems to have been settled by the second appear-
ance of the Mallin case.74 Quoting from the trial of Aaron Burr,75 the
court approved the general rule that when the witness claims his privi-
lege, the trial judge should first determine that some answer to the
question could incriminate the witness and then leave the decision as to
whether his answer might incriminate him to the witness.

In Baier v. State" the court found that the in-court identification of
the defendant was so tainted by the pre-trial identification in violation
of United States v. Wade" that the conviction could not stand.

Before a confession is received against the defendant in a criminal
case, a hearing as required by Jackson v. Denno5 must be held.79 How-
ever, if the defendant does not object to the admission of the confession,
no such hearing need be held.8° However, the trial judge can hold such
a hearing and as a matter of policy it might be wise to do so.

In Barnett v. State"' the court of appeals again followed its view that
a pre-trial motion to suppress evidence under Ga. Code Ann. § 27-313
(Rev. 1972) can only be made on the basis of an unlawful search and
seizure. The court did not consider Daniels v. State"2 which had indi-
cated otherwise. There were the usual number of search cases involving
the factual situations in individual cases.A3

979 (5th Cir. 1972).
74. Mallin v. Mallin, 227 Ga. 833, 183 S.E.2d 377 (1971).
75. United States v. Burr, 25 F. Cas. 38 (No. 14,692e) (C.C.D. Va. 1807).
76. 124 Ga. App. 334, 183 S.E.2d 622 (1971).
77. 388 U.S. 218 (1967).
78. 378 U.S. 368 (1964): Sims v. Georgia, 385 U.S. 538 (1967).
79. Jackson v. State, 124 Ga. App. 488, 184 S.E.2d 185 (1971).
80. Harris v. Stynchcombe, 227 Ga. 763, 183 S.E.2d 205 (1971); Watson v. State, 227 Ga. 698,

182 S.E.2d 446 (1971).
81. 123 Ga. App. 369, 180 S.E.2d 921 (1971).
82. 226 Ga. 269, 174 S.E.2d 422 (1970).
83. E.g.. Holtzendorf v. State, 125 Ga. App. 747, 188 S.E.2d 879 (1972); Davidson v. State,
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EVIDENCE

Problems involving electronic surveillance and the admissibility of the
results thereof in evidence will continue to arise. In Kendrick v. State4

the defendant was convicted of wiretapping. The wiretap was to secure
information for use in a divorce action. The defense was that the nature
of the action was a waiver of the right of privacy if not an exact consent
to the wiretap. The court held that even if this were true in regard to a
tort action for invasion of the right of privacy, without so deciding, it
was no defense to the criminal charge.

In Ansley v. State 5 the court held that the investigation warrant
issued in that case was valid under both the federal and Georgia statutes.
The court seems to have held that the consent provisions in both stat-
utes"6 applied equally to oral communications and wire communica-
tions.

In Dudley v. State87 the warrant had been obtained under the federal
statute by an agent of the F.B.I. from the United States Commissioner.
The court held that the federal statute8 was not subject to the constitu-
tional attacks made on it. The same result should follow as to the
Georgia statute.

In Farmer v. State9 the court held that even if the wiretap were not
unlawful and subject to prosecution under the federal or Georgia stat-
utes, any evidence obtained thereby without a proper warrant would not
be admissible under the ruling in Katz v. United States. 0

113, 182 S.E.2d 925 (1971).
84. 123 Ga. App. 785, 182 S.E.2d 525 (1971).
85. 124 Ga. App. 670, 185 S.E.2d 562(1971).
86. 18 U.S.C. §§ 2511(2)(c),(d) (1970) and GA. CODE ANN. § 26-3006 (Rev. 1972).
87. 228 Ga. 551, 186 S.E.2d 875 (1972).
88. 18 U.S.C. §§ 2510-2518 (1970).
89. 228 Ga. 225, 184 S.E.2d 647 (1971).
90. 389 U.S. 347 (1967).
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