
CONSTITUTIONAL LAW-GRAND JURIES-USE OF
VOICE EXEMPLARS IN INVESTIGATIONS UPHELD

In United States v. Dionisio,' the Supreme Court held that it is not a
violation of either the fourth or fifth amendments to compel a witness to
record his voice exemplars pursuant to a grand jury request, that a grand
jury subpoena is not a seizure, and that a showing of reasonableness is not
a prerequisite to a court order requiring a grand jury witness to record his
voice.

Approximately twenty persons were subpoenaed to appear before a spe-
cial federal grand jury for the purpose of making controlled recordings of
their telephone voices. The grand jury requested each witness to proceed,
with his attorney if he wished, to the United States Attorney's Office.
There, in the presence of FBI agents, each witness was to speak into a
telephone while reading from a transcript of previously recorded, court-
authorized, wiretapped conversations. Elsewhere in the building other FBI
agents were to record the voices from another telephone. These recorded
voices were to be compared with voices recorded during the wiretap. Dioni-
sio refused the request and was ordered by the district court to comply.
He again refused and was jailed for contempt.

On appeal 2 from the contempt order, the Court of Appeals for the Sev-
enth Circuit held that compelling voice recordings did not violate the fifth
amendment, but that without a preliminary showing of reasonableness,
the district court's compelling order was a violation of Dionisio's rights
under the fourth amendment. The Supreme Court affirmed the decision
on the fifth amendment issue, but reversed the fourth amendment reason-
ableness requirement decision.'

A grand jury witness is generally protected by his fifth amendment
privilege against self incrimination;4 however, the privilege is somewhat
bifurcated. A witness is not required to present evidence against himself
which is "testimonial" or "communicative" in nature. On the other hand,
he is not protected against being compelled to render incriminating evi-
dence generally categorized as "real," "physical," or "for identification."
The distinction was first recognized by the Supreme Court in Holt v.
United States5 when a witness' testimony, stating that a blouse fit the
defendant, was ruled admissible.6 The precedent remained dormant until

1. 410 U.S. 1 (1973).
2. In re Dionisio, 442 F.2d 276 (7th Cir. 1971), rev'd sub nom. United States v. Dionisio,

410 U.S. 1 (1973).
3. 410 U.S. 1 (1973).
4. Hoffman v. United States, 341 U.S. 479 (1951); Counselman v. Hitchcock, 142 U.S. 547

(1892).
5. 218 U.S. 245 (1910).
6. In the words of Justice Holmes: "But the prohibition of compelling a man in a criminal

court to be a witness against himself is a prohibition of the use of physical or moral compul-
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it was applied to an involuntary, incriminating blood test in Schmerber v.
California.7 After the Schmerber blood test was held to be nontestimonial,
the distinction was applied to line-up procedures in United States v. Wade'
and compelled handwriting in Gilbert v. California.'

In Dionisio, the Supreme Court held that since the voice exemplars
"were to be used solely to measure physical properties of the witnesses'
voices, not for the testimonial or communicative content of what was to
be said,"'" they were not protected. Given the precedents of Schmerber,
Wade, and Gilbert, the classification of voice exemplars as nontestimonial,
and therefore not subject to the fifth amendment privilege, seems to be a
logical extension of the doctrine and even a little innocuous."

The Dionisio fourth amendment issue is two-faceted:' 2 (1) the seizure of
the person and, (2) the actual search for and seizure of the evidence. 3 The
"seizure of the person" issue is entangled with the much older question of
a grand jury's proper role in the criminal process. The right to an indict-
ment by a grand jury was secured for the citizenry of England in medieval
times 4 and is preserved in the United States by the fifth amendment.' 5

sion to extort communications from him, not an exclusion of his body as evidence when it
may be material." Id. at 252-53.

7. 384 U.S. 757 (1966). The bifurcation was thusly stated: "The distinction which has
emerged, often expressed in different ways is that the privilege is a bar against compelling
'communications' or 'testimony,' but that compulsion which makes a suspect or accused the
source of 'real or physical evidence' does not violate it." Id. at 764.

8. 388 U.S. 218 (1967). In Wade, a prisoner in a police lineup was forced to put tape on
his face and say "Put the money in the bag." The Court stated: "[H]e was required to use
his voice as an identifying physical characteristic, not to speak his guilt." Id. at 222-23.

9. 388 U.S. 263 (1967). The Court stated: "A mere handwriting exemplar, in contrast to
the content of what is written, like the voice or body itself, is an identifying physical charac-
teristic outside its [the fifth amendment's] protection." Id. at 266-67.

10. 410 U.S. at 7.
11. However, two dissents from Dionisio indicate a continuing interpretation of the fifth

amendment which would prohibit authorities from forcing an accused to perform any act
requiring his volition which may produce self-incriminating evidence. 410 U.S. at 31.

12. 410 U.S. at 8.
13. The Court held that the fourth amendment provides no protection for a person's voice

since it is constantly exposed to the public, citing Katz v. United States, 389 U.S. 347, 351
(1967). 410 U.S. at 14. Thus, the second aspect of the "seizure" issue was satisfied.

14. Many historians assert the grand jury had its first recognition in 1166 with the AssizE
OF CLARENDON:

1. . . . the aforesaid King Henry . . . has enacted that inquiry should be made
through the several counties and through the several hundreds, by twelve of the
most legal men of the hundred and by four of the most legal men of each vill, upon
their oath that they will tell the truth, whether there is in their hundred or in their
vill, any man who has been accused or publicly suspected of himself being a robber,
or murderer or thief. . . . 2. And let any one who has been found by the oath of
the aforesaid, to have been accused or publicly suspected of having been a robber,
or murderer, or thief. . . be arrested and go to the ordeal of water. . ..

G. ADAMS AND H. STEPHENS, SELEcr DocuMENTs OF ENGLISH CONsTrrUriONAL HIsToRY, 14-15
(1904).



1974] NOTES

Whether the grand jury was conceived to protect the innocent, or to inves-
tigate the possibly guilty, or both, is obscure. Regardless of its origins the
institution developed the dual role of protector-accuser" which continues
until the present day.

A federal grand jury is considered an appendage of the federal district
court and requires the court's assistance to summon witnesses and to com-
pel testimony." Under the auspices of the court, however, a grand jury's
investigative power extends "to the broadest kind of inquisitorial proceed-
ing . . . ,,18 and its powers are virtually unhindered by judicial or legisla-
tive restrictions.'9 Conversely, the rights of a grand jury witness are se-
verely limited. A potential defendant need not be notified that he is under
investigation0 nor be given a Miranda" warning.22 He has no right to have
his counsel present in the grand jury room, no right of confrontation or
cross examination, 2 and no right even to be heard at all.24 A witness does
have his fifth amendment rights2 5 and by petitioning the court may be
protected against the burden of a broad subpoena duces tecum. 6

It is obvious that a grand jury's procedures are rather lax when compared
to the procedural requirements of a trial or a police interrogation. 2 The
reasoning behind the grand jury's procedural laxness is evident in the early
case of Respublica v. Shaffer.28 The Court stated that the duty of a grand
jury was to find "probable grounds" to submit a case to trial before a petit

15. "No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a grand jury .... " U.S. CONST. amend. V.

16. A widely cited definition of grand jury functions was made in Charge to Grand Jury,
30 F. Cas. 992, 993 (No. 18,255) (C.C.D. Calif. 1872):

In this country, from the popular character of our institutions, there has seldom
been any contest between the government and the citizen, which required the
existence of the grand jury as a protection against oppressive action of the govern-
ment. Yet the institution was adopted in this country, and is continued from con-
siderations similar to those which give to it its chief value in England, and is
designed as a means not only of bringing to trial persons accused of public offenses
upon just grounds, but also as a means of protecting the citizens against unfounded
accusations, whether it come from government or be prompted by partisan passions
or private enmity.

17. Brown v. United States, 359 U.S. 41, 49 (1959).
18. United States v. Philadelphia & R.R. Co., 225 F. 301, 306 (E.D. Pa. 1915). The case

deals with various pleas in abatement which have now been largely replaced by motions to
dismiss.

19. See GOLD, POWERS OF FEDERAL GRAND JuRIEs, 4 STAN. L. REv. 69 (1951).
20. United States v. Brumfield, 85 F. Supp. 696 (W.D. La. 1949).
21. Miranda v. Arizona, 384 U.S. 436 (1966).
22. Gollaher v. United States, 419 F.2d 520 (9th Cir. 1969).
23. United States v. Scully, 225 F.2d 113 (2d Cir. 1955), cert. denied, 350 U.S. 897.
24. Duke v. United States, 90 F.2d 840 (4th Cir. 1937).
25. See note 4 supra.
26. Hale v. Hinkel, 201 U.S. 43 (1906).
27. See Miranda v. Arizona, 384 U.S. 436 (1966).
28. 1 U.S. 236 (1788).
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jury which would in turn decide the question of the defendant's guilt or
innocence.29 The Court held that a grand jury is not required to call wit-
nesses to testify on behalf of a potential defendant, for to do so might
subject him, in effect, to two trials30 and double jeopardy.

In recognition of the grand jury's duty to investigate "probable cause"
for public accusation and trial3' there has developed a policy of judicial
noninterference with grand jury investigative authority. That policy is
obvious in Blair v. United States,3 which upheld a contempt order, United
States v. Johnson,33 which upheld an indictment, and the more recent case
of Branzberg v. Hayes34 which held that the first amendment did not
protect a newsman's sources of information and that reporters must re-
spond to grand jury questioning like any other citizen.

The grand jury and its procedures have been the subject of much criti-
cism. 3 5 The ancient institution has been abolished in England,3M but in the
United States it remains very active and virtually immune from reform.3 7

The seventh circuit, in In re Dionisio,3s criticized the grand jury for being
used as a "tool of the prosecution" for the production of evidence which
authorities could not otherwise obtain without a warrant which in turn
requires a showing of probable cause. That court held "that the fourth
amendment is applicable to the grand jury process ' 39 citing Hale v.
Hinkel" which applied a reasonableness test, and the fourth amendment,
to an overbroad subpoena duces tecum. The court then made an analogy
with Davis v. Mississippi4' where twenty-four young men were arrested
during an investigation of a rape case solely for the purpose of obtaining
their fingerprints.2 The issue in the Seventh Circuit was stated to be ".

29. Id. at 237.
30. Id.
31. Ex parte Bain, 121 U.S. 1 (1886).
32. 250 U.S. 273 (1919). The Court stated that a grand jury witness must attend, tell all

he knows, and is not entitled to challenge the competency of the forum nor the relevancy of
the questioning. Id. at 282.

33. 319 U.S. 503 (1942). The Court upheld an indictment by a grand jury sitting beyond
its term and stated that the grand jury is an instrument of inquiry and should not be made a
pawn in a technical game. Id. at 512.

34. 408 U.S. 665 (1972).
35. See YOUNGER, The Grand Jury Under Attack, 46 J. CRIM. L.C. & P.S. 26 (1955).

36. LIEcK, Abolition of the Grand Jury in England, 25 J. CRIM. L.C. & P.S. 623 (1934).
37. See The Grand Jury-Its Investigatory Powers and Limitations, 37 MINN. L. REv. 586

(1953). See also the proposed GRAND JURY REFORM AcT OF 1973, H.R. 8461 93d Cong., 1st Sess.
(1973).

38. 442 F.2d 276 (1971).
39. Id. at 279.
40. 201 U.S. 43 (1906).
41. 394 U.S. 721 (1969).
42. The fingerprinting led to the conviction of one individual. The conviction was re-

versed by the Supreme Court which ruled the fingerprints inadmissible because they were a
product of an illegal investigatory seizure. Id.
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whether the interposition of the grand jury between the witnesses and the
government eliminates the fourth amendment protection which would oth-
erwise bar the Government's obtaining the evidence."4 The court decided
that the grand jury subpoenas to the approximately twenty people to pro-
duce voice recordings constituted a wholesale intrusion upon the witnesses'
personal security and was therefore violative of the fourth amendment.4

In a subsequent decision, In re September 1971 Grand Jury,4 5 the sev-
enth circuit explained that its "reasonableness" prerequisite for the com-
pulsion of exempars from a recalcitrant grand jury witness required that
the government present an affidavit in open court and show the grand jury
investigation to be properly authorized for a purpose Congress can order,
that the information sought is relevant to the investigation and cannot be
obtained from' other sources, and that the grand jury process is not being
abused. The second circuit in United States v. Doe48 criticized the two
seventh circuit decisions for equating a grand jury subpoena with an arrest
and for judicially hindering traditional grand jury functions.

In reversing the reasonableness requirement of In re Dionisio47 and In re
September 1971 Grand Jury's the Supreme Court simply stated, "It is clear
that a subpoena to appear before a grand jury is not a seizure in the fourth
amendment sense."49 Other than generally crediting Doe and quoting plat-
itudes concerning one's civic duty to appear before a grand jury, the Court
cited no authority for this proposition. The Court reasoned that since a
grand jury subpoena is not a seizure and a person's voice is not constitu-
tionally protected by either the fourth" or fifth amendments, there is no
need for any preliminary showings to compel a witness to comply with a
grand jury's request to supply voice exemplars.5' Underlying the decision
is the continuing policy of judicial noninterference with grand jury investi-
gative powers. "Any holding that would saddle a grand jury with minitrials
and preliminary showings would assuredly impede its investigation and
frustrate the public's interest in the fair and expeditious administration of
the criminal laws. 52

If a federal grand jury is to function as an investigative body it must have
relative freedom of action. It is not a professional investigative, inquisi-

43. 442 F.2d at 280.
44. Id. at 281.
45. 454 F.2d 580 (7th Cir. 1971), rev'd sub nom. United States v. Mara, 410 U.S. 19 (1973).
46. 457 F.2d 895 (2d Cir. 1972).
47. 442 F.2d 276 (7th Cir. 1971), rev'd sub nom. United States v. Dionisio, 410 U.S. 1

(1973).
48. 454 F.2d 580 (7th Cir. 1971), rev 'd sub nom. United States v. Mara, 410 U.S. 19 (1973).
49. 410 U.S. at 9. But see Marshall J., dissenting, 410 U.S. at 39, where he stated, "With

due respect, I find nothing clear about so sweeping an assertion."
50. See note 13 supra.
51. 410 U.S. at 15.
52. Id. at 17.
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torial, or judicial organization. It is composed of citizens as is a petit
jury, its proceedings are supposedly secret,5 3 it has no quotas to fill or
pressure from superiors or the electorate, and the witnesses are compen-
sated for attending.5 If any government-sponsored institution is to be al-
lowed to conduct "fishing expeditions" or "dragnets" for evidence, the
grand jury is the least offensive, least intrusive, and least stigmatic.5 To
impose additional procedural requirements on a grand jury might hinder
both the indicting of those who may be guilty and the pretrial clearing of
those who are not. Even a simple requirement of reasonableness could
hinder the grand jury's dual role by making it more difficult to compel
exculpatory as well as inculpatory evidence. Any prerequisites could also
"snowball" 6 and, as the majority warns, convert grand jury proceedings
into mini-trials. The prerequisites could result in something approaching
"probable cause" to investigate "probable cause." If that should happen,
both of the traditional grand jury functions would be virtually destroyed.

The Dionisio decision on the fifth amendment issue, which appeared
simple and straightforward in view of the precedents, could result in addi-
tional constitutional problems. The incriminating nature of a voice record-
ing depends, of course, on its ultimate use. The Dionisio decision will be a
boon to the effectiveness of wiretaps and will provide an impetus to the
development and use of the emerging technology of Spectrogram Voice
Identification. 57 While it is doubtful that a grand jury could compel an
individual to reveal the content of his self-incriminating telephone conver-
sations, or that he was a party to such a conversation, the same informa-
tion can now be legally obtained by use of an authorized wiretap, a spectro-
graph machine, and a grand jury subpoena. Whether the classification of
a voice exemplar as "identification" protects an individual's fifth amend-
ment rights in view of the voiceprint technology remains to be seen.

SAMUEL A. WILSON, JR.

53. FED. R. CRIM. P. 6.
54. 28 U.S.C. §1821.
55. But see Justice Marshall's dissent, 410 U.S. at 43.
56. As it did in In re September 1971 Grand Jury, 454 F.2d 580 (7th Cir. 1971).
57. It is claimed that a person can be identified by his "voice print" or "spectrogram,"

much as he can be identified by his fingerprints. By the use of a spectrograph machine, sound
waves from a voice or tape recordings are converted into a visual configuration (voice print).
The configuration is then interpreted by a technician. Thus if voices on two recordings do
not sound similar they could "look" identical. See CEDEEBAUMS, Voice Print Identification:
A Scientific and Legal Dilemma, 5 Crim. L. BuL. 323 (1969); KAMINE, The Voiceprint Tech-
nique: Its Structure and Reliability, 6 SAN DIEGO L.R. 213 (1969); PORTMAN, Mechanical
Testimony, 17 CLEv.-MARt. L. REv. 519 (1968). Although voice prints have been admitted into
evidence in very few cases, the technique is gaining acceptance. See United States v. Ray-
mond, 337 F. Supp. 641 (D.D.C. 1972); Alea v. State, 265 So.2d 96 (Fla. Ct. App. 1972); State
ex rel. Trimble v. Hedway, 291 Minn. 442, 192 N.W.2d 432 (1971). See also 9 GA. ST. B.J.
242 (1972); 10 HOUSTON L. REv. 85 (1972); 3 MEMPHIS ST. U.L. REv. 282 (1973); 56 MINN. L.
REv. 1235 (1972).
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