
CONSTITUTIONAL LAW-
GEORGIA'S DEATH PENALTY STATUTE UPHELD

In Coley v. State,' the Supreme Court of Georgia held that the state's
revised capital punishment statutes2 were constitutional in light of the
eighth and fourteenth amendments to the United States Constitution as
construed by the United States Supreme Court in Furman v. Georgia.3 The
case arose when Jessie Lee Coley, a black escapee from a work gang,
allegedly abducted and raped a housewife, and later robbed a grocery
store. Coley was tried in Wayne Superior Court, convicted for rape, and
sentenced to death; he was convicted on two charges of armed robbery and
sentenced to twenty years for each charge; and he was convicted for kid-
napping and sentenced to twenty years.' The Georgia Supreme Court af-
firmed all of the convictions, but the death sentence was set aside for being
disproportionate to previous penalties imposed in similar cases. 5

The sentence of death has been long an acceptable form of punishment
under Georgia law.' Prior to the Furman decision, Georgia courts held that
the imposition of the death penalty was not cruel and unusual punishment
under the eighth amendment.7 In the same manner, discretionary statutes
permitting an unguided jury to impose the death penalty or a lesser sen-
tence were not construed as violative of the eighth or fourteenth amend-
ments.' As late as 1971, in McGautha v. California, the United States
Supreme Court held that discretionary imposition of the death penalty by
an unguided jury was not violative of the due process clause of the four-
teenth amendment.'

Furman v. Georgia, which marked a break by the United States Su-
preme Court with previous decisions on the death penalty, was a 5-4 per
curiam decision. The Court held that "the imposition and carrying out of
the death penalty in these cases constitutes cruel and unusual punishment
in violation of the Eighth and Fourteenth Amendments." 10 This terse hold-
ing represents the tip of an iceberg, for Furman was a lengthy decision
containing nine separate opinions. Although the majority did not find the
death penalty impermissible in all circumstances, the Court gave no spe-

1. 231 Ga. 829, 204 S.E.2d 612 (1974).
2. GA. CODE ANN. §§27-2534.1, -2537 (Supp. 1973).
3. 408 U.S. 238 (1971).
4. 231 Ga. at 830, 204 S.E.2d at 613.
5. Id. at 835-36, 204 S.E.2d at 616-17.
6. Whitten v. State, 47 Ga. 298 (1872).
7. Sims v. Balkom, 220 Ga. 7, 136 S.E.2d 766 (1964).
8. Abrams v. State, 223 Ga. 216, 154 S.E.2d 443 (1967).
9. 402 U.S. 183 (1971).
10. 408 U.S. at 239-40.
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cific requirements to be met for retention of capital punishment." Only
two justices in the Furman majority found the death penalty per se uncon-
stitutional.'2 Each of the remaining three justices raised separate argu-
ments, but a common criticism of each was the arbitrariness allowable to
the jury under the sentencing procedures.' 3 Thus, the process, rather than
the punishment, received the reprobation of the Court.

In Georgia, the immediate reaction to Furman was compliance. But in
1973 the Georgia General Assembly enacted a series of revised statutes'4

which allowed the fact finder some discretion in imposing the death pen-
alty, but which guided the exercise of that discretion by requiring a guilty
verdict for a specified crime,'5 and a finding of at least one enumerated
aggravating circumstance unless treason or aircraft hijacking was found.'"
Further, once the sentence of death is imposed in accordance with these
procedures, an automatic review would bring the case to the Georgia Su-
preme Court, which would be required to certify: (1) that no arbitrariness
was used in imposition of the death sentence; (2) that the evidence sup-
ported the finding of the listed aggravating circumstance(s); and (3) that
a comparative analysis of other similar cases supported this sentence.'7

Thus, the revised statute shifted the burden of eliminating any arbitrary,
discriminatory, or infrequent imposition of the death sentence from the
fact finder to the reviewing body.

In a preliminary comment, the Coley court concluded that since no clear
consensus was reached in Furman, room exists for new legislative attempts
short of mandatory imposition of the death penalty.'8 The court stressed

11. Id. at 396-97 (Burger, C.J., dissenting). For a more complete summary of the case by
Chief Justice Burger, see Id. at 403-04.

12. Justice Brennan approached the death penalty through a broad analysis, and rejected
capital punishment on four different principles. "Death is an unusually severe and degrading
punishment; there is a strong probability that it is inflicted arbitrarily; its rejection by
contemporary society is virtually total; and there is no reason to believe that it serves any
penal purpose more effectively than the less severe punishment of imprisonment." Id. at 305.

Justice Marshall concluded that "the death penalty violates the eighth amendment." Id.
at 370.

13. Id. at 255 (Douglas, J., concurring). "[Tihe discretion of judges and juries in impos-
ing the death penalty enables the penalty to be selectively applied, feeding prejudices against
the accused if he is poor and despised, and lacking political clout, or if he is a member of a
suspect or unpopular minority .... "

See also Id. at 309-10 (Stewart, J., concurring). "[Tlhe petitioners are among a capri-
ciously selected random handful upon whom sentence of death has been imposed." Cf. Id. at
313 (White, J., concurring). "[T]here is no meaningful basis for distinguishing the few cases
in which it is imposed from the many cases in which it is not." Id. at 399 (Burger, C.J.,
dissenting). "[T]he problem is ... that the sentencing has followed no rational pattern."

14. GA. CODE ANN. §§27-2534.1, -2537 (Supp. 1973).
15. GA. CODE ANN. §27-2534.1(a), (b) (Supp. 1973). This section presupposes the return

of a guilty verdict by the fact finder as required by GA. CODE ANN. §27-2534 (Supp. 1973).
16. GA. CODE ANN. §27-2534.1(c) (Supp. 1973).
17. GA. CODE ANN. §27-2537(a)-(c) (Supp. 1973).
18. 231 Ga. at 833, 204 S.E.2d at 615.
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that it was only the arbitrary and discriminatory application of the death
sentence that the Furman court found unacceptable." The court concluded
that "evenhanded justice" could be produced by "controlled discretion
through the use of objective standards by which the sentencing authority
may be guided in imposing the penalty of death." 0

If one accepts the argument that arbitrariness is the only obstacle which
needs to be cleared to meet the Furman holding, does the revised Georgia
statute provide clear and objective standards to control and eliminate
impermissible discretion? Yes, according to the Georgia Supreme Court.
In a terse summary the court found four saving factors:

First, the new statute substantially narrows and guides the discretion of
the sentencing authority to impose the death penalty and allows it only
for the most outrageous crimes and those offenses against persons who
place themselves in great danger as public servants. In addition, the new
statute provides for automatic and swift appellate review to insure that
the death penalty will not be carried out unless the evidence supports the
finding of one of the serious crimes specified in the statute. The statute
also requires comparative sentencing so that if the death penalty is only
rarely imposed for an act or it is substantially out of line with sentences
imposed for other acts it will be set aside as excessive. And, finally, the
statute requires this court to make certain the record does not indicate
that arbitrariness or discrimination was used in the imposition of the
death sentence."

Thus, the majority concluded that sufficient procedural safeguards exist
to permit imposition of the death sentence for the crimes and under the
circumstances specified. For additional support of its findings, the court
looked to the Supreme Court of Florida which upheld a similar revised
statute."

Nevertheless, Justice Gunter could not endorse the new death penalty
attempt. Although he supported the judgment itself, he found that these
statutes "permit the arbitrary and discretionary imposition of the death
penalty. 2 3 Taking a far stricter interpretation of Furman, he concluded:

[Tihe Eighth Amendment does not permit the exercise of a discretion
that extinguishes one man's life and permits another man to live, both of
whom have committed exactly the same crime.'

19. Id. at 832-33, 204 S.E.2d at 615.
20. Id. at 833-34, 204 S.E.2d at 615-16.
21. Id. at 834, 204 S.E.2d at 616.
22. Id. at 834-35, 204 S.E.2d at 616. For a consideration of the recent Florida attempt,

see Ehrhardt and Levinson, Florida's Legislative Response to Furman: An Exercise In
Futility, 64 J. CRIM. L. & C. 10, 12-15 (1973). See also Note, Florida's Legislative and Judicial
Responses to Furman v. Georgia: An Analysis and Criticism, 2 FLA. ST. U.L. REv. 108, 152
(1974).

23. 231 Ga. at 841, 204 S.E.2d at 619.
24. Id., 204 S.E.2d at 620.
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This view is based upon a belief that Furman rejected all types of discre-
tionary capital punishment. 5

By inserting the criticism of Justice Gunter within the limits of Furman
as interpreted in the majority opinion, the assault draws added strength.
Georgia's revised capital punishment statute is open to severe attack on
at least two fronts.

One major problem is that the legislation provides no standards in a
number of crucial areas. While mitigating circumstances are authorized for
consideration, none are enumerated. The fact finder can select any circum-
stance which it feels is "authorized by law.""6 Such a legislative standard
cannot represent the clear and definite guideline necessary to eliminate
arbitrariness. Also, once the fact finder arrives at a guilty verdict for one
of the specified crimes and concludes that one of the listed aggravating
circumstances exists, there are no further standards to guide its decisionY
The fact finder may impose the sentence of death, or refrain from such a
recommendation, for any cause it deems sufficient. Thus, arbitrariness,
along with discretion, is retained in the new attempt.

A second problem arises when the legislation provides standards which
are not reasonably fixed. The enumerated aggravating circumstances are
vague and allow an unreasonable exercise of discretion in three specific
instances.2 Still another defect occurs when the appellate court is com-
manded to determine "whether the sentence of death was imposed under
the influence of passion, prejudice, or any other arbitrary factor."2 Since
no legislative explanation of these terms is given, they are left to the
determination of the reviewing body, as demonstrated in Coley when the
court found that no arbitrary factor existed, but provided no rationale to
support such a conclusion.'" The third and most serious deficiency is that
the comparative analysis procedure provides no articulated standards for
evaluation.3 ' The Coley court concluded that the death sentence should be

25. Id. at 840, 204 S.E.2d at 620.
26. GA. CODE ANN. §27-2534.1(b) (Supp. 1973).
27. GA. CODE ANN. §27-2534.1(c) (Supp. 1973).
28. GA. CODE ANN. §27-2534.1(b) (Supp. 1973). Sub-section (1) of the listed aggravating

circumstances describes "a person who has a substantial history of serious assaultive criminal
convictions" without any definition of "substantial history" or what constitutes a "serious"
conviction. Sub-section (3) mentions the creation of "a great risk of death" by the offender's
acts, involving some sort of weapon "which would normally be hazardous to the lives of more
than one person." This is an arbitrary conclusion, and since no classification of weaponry is
provided, such phrases are mere tangential springboards. In the same manner, sub-section
(7) describes the offense as "outrageously or wantonly vile, horrible or inhuman in that it
involved torture, depravity of mind, or an aggravated battery to the victim." With the
exception of the aggravated battery classification, the circumstances are incapable of consis-
tent interpretation or evenhanded application.

29. GA. CODE ANN. §27-2537(b)(3) (Supp. 1973).
30. 231 Ga. at 835, 204 S.E.2d at 616. The attached appendix of similar cases is mere

verbiage unless there is an articulation of the reviewing factors.
31. GA. CODE ANN. §27-2537(b)(3) (Supp. 1973).
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set aside, but listed no factors it considered in the examination of past rape
offenses. If simple consistency with past punishments is the only criterion,
then racial discrimination is permissible if it occurred previously in similar
cases.

32

Clearly the Coley decision upholds Georgia's attempt to reinstate the
discretionary imposition of the death penalty within a set of revised stan-
dards. The fact that such discretion ultimately rests with the reviewing
appellate body may prove to be a sufficient procedural safeguard. Yet the
possibility of arbitrariness still remains at the trial level in the sentencing
stage, and no visible elimination of arbitrariness occurs through the appel-
late review process. If Furman does allow for a middle ground between
unguided discretionary sentencing and mandatory imposition of the death
penalty, then such an enlightened system must provide for rational and
nondiscriminatory imposition of the death penalty through clear and suffi-
cient standards at all levels of sentencing. Since Georgia's revised system
appears to rest upon inadequate standards and a "nebulous measure-
ment ' 33 process by'the reviewing body, its procedural path may prove to
be a road to nowhere.

MICHAEL K. GROGAN

32. From 1930 to 1970, sixty-one males were executed for the offense of rape in Georgia.

Fifty-eight of the sixty-one were black. U.S. Department of Justice, Sourcebook of Criminal
Justice Statistics, Table 6,137 at 461 (1973).

33. 231 Ga. at 841, 204 S.E.2d at 620 (description by Gunter, J.).
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