
WHEN IS A SPECIAL LAW UNLAWFULLY SPECIAL?

By R. PERRY SENTELL, JR.*

Practically all state constitutions purport to govern the enactment of
special or local legislation. The approaches vary, the results are uneven,
and the litigation is voluminous. Probably the one clear point emerging
thus far is that no magic formula exists for completely resolving this con-
siderable problem in the local government law of this country.'

Everyone knows of Georgia's version of the development. Although our
first three constitutions apparently met the matter by ignoring it, the
Constitution of 1861 proffered a preliminary principle of prohibition. 2 This
principle sought perfection in the constitutions of 1865,1 1868,1 1877, 5 and
now issues forth one of the 1945 Constitution's most familiar proscriptions:
"[N]o special law shall be enacted in any case for which provision has
been made by an existing general law."'

A fascinating facet of the proscription is the almost limitless list of
questions thereby generated. What is a "special law"? What is a "general
law"? What is a "case"? When is a general law "existing"? Can general
statutes expressly save special statutes-either those already in existence
or those. to be later enacted? Are there more general exceptions to the
proscription?7

These types of peripheral inquiries aside, the most basic yet crucial
quandary projected by the proscription is that of determining which spe-
cial statutes are permitted and which are precluded. Obviously, the draw-
ing of this line cannot be a mechanical exercise, yet some judicial constants
in the undertaking ought to be discoverable. Basically, what is the thrust
of prohibiting special statutes "in any case for which provision has been
made" by general statutes? In determining a special statute's validity or
invalidity, what is the focus of the exercise? Is the tell-tale test whether
"conflict" exists between the general statute and the local one? Or, is the
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MERCER LAW REVIEW

appropriate approach an effort to divine a general statutory purpose of
"pre-emption"? Or again, is the expected examination to turn upon only
a "subject area" treatment by the general statute?

This quandary is not merely an academic one. If a special statute is
invalid when a general statute is in "conflict," that is one thing. If a special
statute is invalid when a general statute has dealt even superficially with
the "subject area," that is another. Either way the ramifications are tre-
mendous, and local government law is a direct recipient of them.

Since its formulation, the Georgia constitution's proscription on special
and local legislation has precipitated a great deal of litigation. Although
some of these controversies did not involve the point here focused, some
did. Both appellate courts have participated in the process, and especially
over the last four decades the trail is a trying one.' Without pretense at
completeness, a few illustrative instances selected from each of those peri-
ods will assuredly reconfirm the adage that, at least in local government
law, the easier the question, the harder the answer.

I. THE 1940's

The flashback to the 1940's is not an arbitrary one, for it was in 1942
that the Georgia Supreme Court decided City of Atlanta v. Hudgins.'
There challenged as a violation of the special legislation proscription was
a municipal charter amendment which required that before bringing an
action against the municipality, the claimant must first give written notice
of his claim. The challenge was based upon the point that for many years
a general statute had required written antelitem notice in all municipali-
ties."0 The primary difference between the two provisions was that al-
though the general statute was silent as to the time in which the notice
must be filed, the charter amendment required that it be given within 90
days of injury." Arguably, therefore, no conflict existed between the two
provisions; rather, the special statute simply supplemented the general
one. Was this a proscribed instance of special legislation "in any case for
which provision has been made by an existing general law"?'"

A unanimous supreme court conceded the existence of "general confu-
sion on the question,' 3 and launched a lengthy opinion of clarification.
The constitution's proscription was "clear," said the court, and its purpose
"obvious." 4

8. The reason for this time frame will hopefully emerge in this article.
9. 193 Ga. 618, 19 S.E.2d 508 (1942).
10. The general statute was originally enacted in 1899, Ga. Laws, 1899, p. 74.
11. The charter amendment also required the notice to contain the amount of damages

claimed and the names and addresses of witnesses, but the court did not emphasize these
requirements.

12. GA. CONST. art. I, §4, 1 (1945), GA. CODE ANN. §2-401 (Rev. 1973).
13. 193 Ga. at 624, 19 S.E.2d at 512.
14. Id. at 623, 19 S.E.2d at 511.
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It was intended to insure that once the legislature entered a field by
enacting a general law, that field must thereafter be reserved exclusively
to general legislation. . . .The terms of the constitution do not limit this
rule to those fields and subjects which have been completely exhausted
by a general law. It embraces every field and subject which has been
covered, though superficially, by a general law.' 5

Should the general statute fail to reach a minute element of the subject
covered, continued the court, it might be amended generally but not spe-
cially."

The mere fact that the special law deals with some remote segment or
element of the general subject embraced in the general law, which seg-
ment or element is not dealt with by the general law, does not alter the
fact that such a special law is enacted in a case where provision has been
made by an existing general law.'"

Indeed,

it would be difficult to find a general statute that expressly treats every
conceivable element of the subject-matter of the law, but instead of leav-
ing the untreated elements as a field in which special legislation can be
constitutionally enacted the legislature has simply indicated its choice for
the time being not to expand the general law.'8

Finally,

[iut must be observed that the constitution does not require that the
special law differ from the general law, but expressly declares that if
provision has been made by general law no special law shall be enacted."

Against this background, the court turned to the situation presented by
Hudgins. There could be no doubt, it thought, that both statutes dealt
with the same subject-matter: written notice of claim as a prerequisite to
suit against a municipality. By imposing the additional 90-day qualifica-
tion, the special statute arrested the uniformity of the general statute,
withdrew from the domain of that statute something within its purview,
and attempted to regulate in one way what the general statute regulated
in another 0 The court refused to follow one of its own earlier decisions
contra, explaining that decision to rest upon the rationale of "conflict." ' 2'
Under the court's present reading of the constitution, it was enough if the

15. Id.
16. Otherwise, the court thought, the constitution's proscription would be nullified.
17. 193 Ga. at 623-24, 19 S.E.2d at 511.
18. Id. at 624, 19 S.E.2d at 512.
19. Id. at 626, 19 S.E.2d at 513.
20. The court adopted Mathis v. Jones, 84 Ga. 804, 11 S.E. 1018 (1890), as the controlling

interpretation of the constitutional provision.
21. Parrish v. Savannah, 185 Ga. 828, 196 S.E. 721 (1938).
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special law modified the general law "in any manner, either by expanding
or contracting its meaning." The special statute here in issue "did not
constitute a conflict with express provisions of the general law," but it
"altered the meaning of that law by contracting or reducing the time in
which the injured party would be allowed to give such notice. '23 Accord-
ingly, the special statute "changed the meaning of the general law, and
amounts to a conflict therewith. 2

City of Atlanta v. Hudgins was thus seized upon by the supreme court
as a vehicle for reflection and reformulation. The opinion manifested a
judicial determination that prior confusion be clarified and that the course
for the future be illumined. Its message appeared to be that the constitu-
tion's proscription on special legislation was indeed to be taken seriously,
and that the test for determining compliance with it was a strict one. When
a general statute was enacted, a subject area was thereby staked out, no
matter how superficially. If the General Assembly later wished to deal with
that subject area, it must do so by other general statutes and not special
ones. This was true no matter how remote the segment of the subject area
might be. As for special statutes, the test for invalidity was not whether
they conflicted with the general provisions, but whether they modified the
meaning of those provisions in any manner. Although the modification in
Hudgins might be construed to amount to conflict, the conclusion of inval-
idity did not appear to depend upon such a construction. With Hudgins,
the court gave every indication of having set its course.2 5

One year later, Chappell v. Kilgore2
1 produced a similar result. There

litigated was the validity of a local statute purporting to set a salary for a
county jailer to be paid in addition to the compensation received as jailer
and sheriff under general statutes. 7 The defenders of the local statute
argued that its purpose was to compensate for keeping the jail, that the
general compensation statute did not mention the sheriff's jail duties, and
that the two provisions thus covered different subjects. Rejecting this anal-
ysis, the supreme court viewed the general statute to compensate the sher-
iff for his official duties, and "it is one of the official duties of the sheriff,

22. 193 Ga. at 630, 19 S.E.2d at 515.
23. Id. at 631, 19 S.E.2d at 515.
24. Id. "The time for giving the notice is a mere segment or element of the general subject,

and the two are inseparable."
25. During the same year the court decided Hudgins, it also passed upon Hood v. Bur-

son, 194 Ga. 30, 20 S.E.2d 755 (1942). There it invalidated a local statute creating a county
health board for the purpose of implementing the state's general health statute in that
county but also containing outright conflicts with the general statute. Citing Hudgins, the
court said that the legislature having entered the field of public health by the general statute,
the local measure was in violation of the constitution's proscription.

26. 196 Ga. 591, 27 S.E.2d 89 (1943).
27. Chappell also presented the issue whether and to what extent general statutes could

expressly save local statutes under the constitution. For discussion of this aspect of the case,
see Sentell, Selected Oddities in Georgia Local Government Law, 9 GA. L. REv. 783 (1975).
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as jailer, to keep the jail.""8 "That there is under the general law no sepa-
rate provision for paying him for keeping the jail does not mean that the
entire compensation of the sheriff is not fixed by the general law."', Again,
therefore, the court eschewed the discovery of an outright conflict as a
requirement for invalidation under the special legislation proscription.

The remaining noteworthy decision during the decade under dissection
was that rendered in 1948 in Irwin v. Torbert.9 There contested was the
validity of local legislation requiring certain buildings to have vertical
openings protected in a described fashion or to be equipped with automatic
sprinkler or alarm systems." The reason for the challenge was the existence
of a general statute which authorized municipal authorities to require more
than one way of egress from multi-story buildings and to impose described
standards as to the location and construction of stairways and doors.3 2

Under the guidelines of Hudgins, it was contended, the local legislation
violated the constitution's proscription.

In attempting to resolve the issue, the supreme court found itself in
complete dissension. By virtue of one opinion for three justices, and a
specially concurring opinion for one justice, the local legislation was up-
held, but the controlling rationale was illusive. The three-justice opinion
declared Hudgins "not controlling," but for two different reasons.3 On the
one hand, "[w]e can see no specific requirement in the terms of the city
ordinance for which provision has already been made by the general
law. . . ."I' On the other hand, "[nior can we denominate them as being
on the same general subject. '35 The opinion viewed the general statute as
"designed for the protection of the lives of occupants of a building after a
fire occurs therein. '3 In contrast, the local ordinance "has for its purpose
the prevention of fire, or the spread of fire, therein. '3

The special concurrence purported to agree with Hudgins, but to distin-
guish it factually. 38 In that case the general statute covered the "whole
ground of the subject-matter," "at least in a superficial way," and in this
case it did not.39 "The question is," said the concurrence,

has the legislature in one way or the other covered the entire field of fire
protective legislation? That is the question, and the only question, since,

28. 196 Ga. at 594, 27 S.E.2d at 91.
29. Id. at 595, 27 S.E.2d at 91.
30. 204 Ga. 111, 49 S.E.2d 70 (1948).
31. The action was one in wrongful death, and the charge was of negligence per se in

violating the municipal ordinance.
32. The general statute was permissive rather than mandatory.
33. This opinion was written by Justice Atkinson.
34. 204 Ga. at 119, 49 S.E.2d at 77.
35. Id.
36. Id.
37. Id.
38. This opinion was written by Chief Justice Jenkins.
39. 204 Ga. at 132, 49 S.E.2d at 83.
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if it has not, superficially or otherwise, undertaken to do so, the multitude
of existing ordinances are not nullified, nor are the hands of the city
authorities tied in their efforts to thus promote the public welfare and
safety."0

Here the limited general statute was not so intended and had no such
effect. "

A forceful dissenting opinion for three justices considered Hudgins as
directly in control.2 The two provisions undeniably dealt with the same
subject, "safety measures against injury by fire, 4 3 and thus triggered the
constitution's proscription. It was not necessary that the provisions be
inconsistent:

The Constitution . ..outlaws special laws in those areas where there
exists a general law. It is enough to prevent the existence of a valid special
law if the subject-matter of that law has been dealt with even though
superficially by a general law."

According to the dissent, the violation of the constitution was patent.
In six short years, therefore, the Georgia Supreme Court had played the

entire scale. From reflection and reformulation in Hudgins to utter confu-
sion in Irwin was a remarkable judicial journey. Although the language of
the constitution itself had not changed, the same could not be said for the
court's position on special- legislation. The suspicion naturally arising from
Irwin was that the "subject-area" test so apparent in Hudgins and
Chappell had been jettisoned in favor of a "conflict" rationale. Clearly this
was the suspicion harbored by the three dissenting justices in Irwin. The
problem was that the controlling opinions of Irwin simply were not clear
on the point. The special concurrence appeared to employ a "pre-emption"
approach, and the three-justice opinion shamelessly wavered between
"conflict" and "subject-area"-on the one hand there was no specific over-
lap; on the other hand the provisions were not on the same subject.

Although little order could be structured from such disarray, at least the
tension was clear. In each case, both provisions dealt with the same general
subject matter. If the general statute of Hudgins staked out a subject area,
no less could be said for the general statute of Irwin. The expansion-or-
contraction tactic engaged to invalidate the local legislation in Hudgins
could likewise have sealed the doom of the local legislation in Irwin. By

40. Id. at 133-34, 49 S.E.2d at 84.
41. "Surely the legislature did not mean to thus completely tie the hands of the local

governing authorities so as to prevent their future functioning in this wide domain of legisla-
tion, however dire the necessity might be." Id. at 133, 49 S.E.2d at 83.

42. This opinion was written by Justice Duckworth, the author of the Court's opinion in
Hudgins.

43. 204 Ga. at 130, 49 S.E.2d at 85.
44. Id. at 129, 49 S.E.2d at 84.
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the same token, the more permissive soundings of Irwin could have upheld
the local legislation in Hudgins as well. Would time tell? 5

II. THE 1950's

Although not the most eventful of decades on the point under focus, the
1950's were not devoid of activity. For instance, it was during this period
that the court of appeals decided Beard v. City of Atlanta," in which it
referred to Hudgins as the "yardstick" for judging the validity of a munici-
pal barbering ordinance." The portion of the ordinance in controversy
required the payment of a stated fee to the municipal barber board for an
annual permit. Also in existence was a general statute creating a state
board of barber examiners, providing for examining and licensing appli-
cants, and supervising the conduct of the trade. In this context, the court
condemned the ordinance with the following characterization: "It at-
tempts to deal with 'some remote segment or element of the general subject
embraced in the general law,' but this attempt does not add anything to
its validity."" By requiring an annual permit, said the court, the ordinance
"evidenced an intention on the part of the city to prohibit that which is
authorized or licensed by the State unless this condition is fulfilled, and
accordingly to infringe upon a field covered under State law."' 9

To be contrasted with the court's "subject-area" indications in Beard
was the language of its opinion in City of Macon v. Harrison.0 There
invalidated was a municipal charter provision which appeared to confer
governmental immunity for street defects. Reviewing general statutes and
court decisions imposing liability for such matters, the court said that "the
inhibition contained in. . .the Constitution against the passage of special
laws in conflict with existing general law is applicable. . ... "1 Thus, the
Harrison court preferred to speak in "conflict" terminology, but not for the
purpose of employing a more permissive approach. For there the inconsis-
tency between the provisions was clear, and the local legislation was
voided.5"

45. During this same period, the supreme court continued to invalidate special and local
statutes in cases where it made no special mention of which approach was to be taken. See,
e.g., Davis v. Coffee County Bd. of Educ., 203 Ga. 44, 45 S.E.2d 429 (1947); Calhoun County
v. Early County, 205 Ga. 169, 52 S.E.2d 854 (1949).

46. 91 Ga. App. 584, 86 S.E.2d 672 (1955).
47. Id. at 586, 86 S.E.2d at 674.
48. Id. at 587, 86 S.E.2d at 675.
49. Id. at 588, 86 S.E.2d at 676. "It follows that the ordinance, in attempting to regulate

a trade already under State regulation, comes within the constitutional inhibition that no
special law shall be enacted in any case for which provision has been made by an existing
general law." Id. at 587, 86 S.E.2d at 675.

50. 98 Ga. App. 769, 106 S.E.2d 833 (1958).
51. Id. at 771, 106 S.E.2d at 835.
52. See also Moore v. City of Tifton, 84 Ga. App. 280, 66 S.E.2d 164 (1951).
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During this same period of time, the supreme court appeared to continue
to waver. Leaning in one direction were decisions such as that rendered in
Giles v. Gibson.53 In the face of a general statute prohibiting the operation
of motor vehicles while intoxicated, the municipality had adopted the
following ordinance: "No person shall occupy the seat of a motor vehicle
upon the public streets . . . , immediately under the steering wheel, while
under the influence of intoxicating liquors or drugs. ' 5' Although the mu-
nicipality's effort to evade the special legislation proscription was thus
obvious, the supreme court took no cognizance of it. Rather, the court
simply quoted from its Hudgins opinion and, without even inquiring as to
whether the two provisions penalized the same or different conduct, de-
clared the ordinance invalid.55

Apparently in tension with the court's approach in Giles was that which
it adopted in Barnett v. Boling."5 There the legislation under consideration
was described by the court to consist of a general statute which authorized
county sheriffs to appoint deputies in their discretion, and a local statute
which required a sheriff to employ one chief deputy. 7 Responding to the
contention that the local statute thus violated the constitution's proscrip-
tion, the court remarked that the statute did not require that the deputy
be a full-time employee, nor did it fix his compensation, nor did it penalize
the sheriff if he failed to appoint the deputy. Accordingly, the court con-
cluded, the local statute "does not attempt to repeal" the general statute,
and did not violate the constitution. 58

From the refusal in Giles to consider the possibility of an overlap to the
insistence upon a repeal in Barnett was an oscillation of profound propor-
tions. For purposes of clarifying the meaning of the constitution's special
legislation proscription, the fifties were not fortunate.

III. THE 1960's

During the following decade, the court of appeals continued to pay hom-
age to Hudgins, but in rather inconclusive context. For instance, in City

53. 208 Ga. 850, 69 S.E.2d 774 (1952).
54. Id. at 851, 69 S.E.2d at 775. The plaintiff who had been convicted under the ordinance

sought habeas corpus.
55. "Applying the rule stated in City of Atlanta v. Hudgins, supra, the prisoner in the

present case was entitled to be released on his writ of habeas corpus, and the court erred in
remanding him to the custody of the superintendent." Id. at 852, 69 S.E.2d at 776.

There are numerous Georgia cases on the point of the extent to which a municipality can
punish an act which has been made a state offense, and many such ordinances have been
invalidated. See, e.g., Jenkins v. Jones, 209 Ga. 758, 75 S.E.2d 815 (1953). In 1972, the
supreme court sought to clarify the situation and pronounced the rule of prior cases to be that
a municipality can punish as a municipal offense an act also a state offense, if power is
expressly conferred by general statute, and the municipal offense contains some characteriz-
ing ingredient not in the state offense. Gordon v. Green, 228 Ga. 505, 186 S.E.2d 719 (1972).

56. 214 Ga. 401, 105 S.E.2d 312 (1958).
57. The'local statute also abolished the sheriff's fee system and placed him on a salary.
58. 214 Ga. at 401, 105 S.E.2d at 314.
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of Columbus v. Atlanta Cigar Co. ,"' the court was confronted with a chal-
lenge to a municipal ordinance levying a "license tax" upon the sale,
storage, or delivery of cigarettes."0 Once characterized as a "sales or use
tax," this levy was expressly prohibited by general statute.6 ' The court's
invalidating opinion did not conclude, however, upon reaching that point.
Instead, it quoted extensively from the Hudgins' opinion and dealt a sec-
ond fatal blow to the ordinance as "clearly . . .within the constitutional
mandate that no special law shall be enacted in any case for which provi-
sion has been made by an existing general law.""2 In this fashion, therefore,
the municipal legislation was twice twitted.

The supreme court too was guilty of using a Hudgins charge in cases not
requiring such fire power. For instance, Studstill v. Gary 3 featured a gen-
eral statute which left to political parties the matter of setting the time
for primary elections, and a local statute which specified a date for such
elections." Although almost any approach would have condemned that
local statute, still the court cited Hudgins for the following conclusion:

[S]ince it deals with a subject matter for which provision has been made
by an existing general law, it is settled by many decisions of this court that
it is, as contended, repugnant to ...the Constitution of 1945 .. .and
being so, it is therefore null and void.15

Conversely, there was the court's 1966 decision in Billingslea v. Flynt."
The municipal ordinance there under attack provided that

"[i]t shall be unlawful for any person . . . to invite or entice any person
upon any avenue, street, road, alley, highway, open space, or public
square or enclosure. . . to accompany, go with or follow him or her to any
place for immoral purposes, or to invite, entice, or address any person from
any building to enter any house, go with, or accompany or follow him or
her to any place whatsoever for immoral purposes.""

Utilized in the attack was the following general statute:

"Whoever shall solicit another for the purpose of prostitution or shall
solicit for a prostitute, or who shall offer to procure a prostitute for an-

59. 111 Ga. App. 774, 143 S.E.2d 416 (1965).
60. The court refused to be controlled by the terminology which the municipality had

applied to the measure.
61. For example, local governments were expressly prohibited from imposing or collecting

sales or use taxes. GA. CODE ANN. §92-3446a (Rev. 1974).
62. 111 Ga. App. at 778, 143 S.E.2d at 419.
63. 216 Ga. 268, 116 S.E.2d 213 (1960).
64. The action was to invalidate an election held in the county at a time other than that

specified by the local statute.
65. 216 Ga. at 269-70, 116 S.E.2d at 215.
66. 222 Ga. 444, 150 S.E.2d 678 (1966).
67. Id. at 445, 150 S.E.2d at 679. The petitioner was challenging his conviction under the

ordinance.
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other, or shall, with knowledge or good reason to know of the immoral
purpose of such directing, taking or transporting, direct or assist in direct-
ing, or shall take or transport, assist in taking or transporting, or offer or
agree to take or transport any person to any place whatsoever, for the
purpose of lewdness, assignation, or prostitution, shall be guilty of a mis-
demeanor."68

In an opinion consisting of three short paragraphs, a unanimous court
refused to concede "that the city ordinance attempts to legislate upon a
subject already covered" by the statute. 9 First, said the court, the conduct
prohibited by the two measures was not the same, because "the ordinance
penalizes a much broader range of conduct than does the statute.""0 Thus,
"under the ordinance a person could be found guilty for enticing another
to accompany him, not only for prostitution, but for commission of any act
which is made criminal or which is contrary to good morals."', But wasn't
the court necessarily conceding that under the ordinance one might also
be convicted for exactly the same conduct as that covered by the statute?

"Furthermore," hedged the court, "the gist of the ordinance is different
from that of the statute."72 The evil focused upon by the ordinance was
"leading astray;"7 the harm condemned by the statute was "assisting or
aiding another person in prostitution or lewdness."7 Did the court mean
that to assist another in prostitution or lewdness was not to lead astray?

Billingslea thus constituted a judicial tour de force with but one clear
point: the municipal ordinance was upheld. The exact position of the
supreme court on the special legislation proscription remained as muddled
as ever. As in Irwin, it was obvious that the philosophy of Hudgins was not
in control; and the contrast with Giles was nothing short of striking. As
was also true in Irwin, however, the Billingslea court would not concede
these points. It again made use of a two-pronged rationale to sustain the
ordinance. On the one hand, the emphasis appeared to be upon lack of
"conflict:" the two measures did not penalize the same conduct. On the
other hand, the court's alternative analysis indicated a concern with
"subject-area:" the gists of the two measures were different. Consistency
was present in one respect: both rationales were extremely weak in the
context of the case.

Three years after Billingslea, the supreme court rendered its equally
noteworthy decision in Local 574, IAF v. Floyd.75 The challenged legisla-

68. Id. at 445, 150 S.E.2d at 679, quoting GA. CODE §26-6201, repealed, GA. CODE ANN.
§26-2013 (Rev. 1972).

69. Id. at 445, 150 S.E.2d at 679.
70. Id. at 446, 150 S.E.2d at 679.
71. Id. at 446, 150 S.E.2d at 680.
72. Id.
73. Id.
74. Id.
75. 225 Ga. 625, 170 S.E.2d at 394 (1969).
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tion in that case was a local statute which empowered municipal employ-
ees to organize and bargain collectively through labor organizations and
which authorized and required the municipality to engage in collective
bargaining."6 The basis for the challenge was a general statute which vested
in all municipalities the power "to define, regulate and alter the powers,
duties, qualifications, compensation and tenure" of employees.77

Again the court was unanimous, but this time the conclusion was inval-
idity. Without citation to a single prior decision, the court reasoned that
municipal powers under the general statute were "full and complete" and
to be exercised with discretion." The local statute would thwart this discre-
tion, however, in respect to wages, hours, and other conditions of employ-
ment.7"

The effect of this ... special legislation would be to place restrictions, in
the form of mandatory collective bargaining, upon the unlimited powers
granted by the general law. This is in clear violation of the constitutional
prohibition against the enactment of a special law where provision has
been made by existing general law."

After the decision in Local 574, IAF, therefore, no longer was it necessary
to recall the days of Hudgins and Giles for instances of tension with Bil-
lingslea. Although tension could be discovered in two cases, only three
years apart, each was decided by a unanimous supreme court. In one, the
local statute was apparently valid because there was no "conflict" with the
general statute nor treatment of general law "subject-area." In the other,
the local statute was apparently invalid because the "subject-matter" of
the general statute was treated and its purpose "restricted." The problem
was that neither opinion manifested any guiding principle for applying the
special law proscription. Rather, the court simply announced a series of
conclusions on its way to a result, and that result seemed entirely too much
a matter of happenstance for logical comfort. In the disappointing quest
for clarification, time was becoming a factor.

IV. THE 1970's THus FAR

With the advent of the 1970's, both appellate courts were busy with
challenges to local and special legislation. Instances of supreme court con-
cern again evidence decisions in both directions. In Flanigen v. Preferred

76. The action was to mandamus the municipality to recognize a labor organization as
the representative of its firefighter employees, and to bargain collectively.

77. Ga. Laws, 1962, pp. 140, 141.
78. 225 Ga. at 628, 170 S.E.2d at 396. "The City is not required to bargain collectively

with any person or organization as to those powers."
79. This, said the court, "is in substance the same subject matter embraced in the powers

granted by the above quoted portion of the ... general law." Id. at 628, 170 S.E.2d at 396.
80. Id. at 628-29, 170 S.E.2d at 396.
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Development Corp.,' for example, a trial court had invalidated local stat-
utes granting the veto power to a municipal mayor, holding those statutes
to conflict with general statutes which granted zoning powers to municipal
"governing authorities." 2 The trial court's position was that the mayor did
not constitute a part of the municipal governing authority. Disagreeing
with this position, the supreme court had no difficulty in viewing the
mayor as a bona fide member of the governing authority." Having reached
this determination, the court was content to respond merely to the trial
judge's holding on "conflict:"

In our opinion there is no conflict. The general statute grants zoning
powers to the governing authorities of municipalities. In Atlanta, . . the
governing authority consists of the mayor and board of aldermen."

Equally uninformative on the point, but arriving at the opposite result,
was the decision in Gresham v. Symmers.15 There the General Assembly
had attempted by local legislation to declare a county court a "court of
record" within the meaning of the Civil Practice Act,86 but, unlike that
Act, to require defendants to file pleadings sooner than 30 days after serv-
ice. Under the constitution's proscription on special legislation, held the
court, 7

[t]he legislature having declared the Civil and Criminal Court of DeKalb
County to be a court of record thus automatically brought it under the
provisions of the Civil Practice Act, and the legislature could not constitu-
tionally thereafter, either in the same Act or in a subsequently enacted
law, vary the rules of Practice and Procedure provided for in the Civil
Practice Act .... 88

Activity in the court of appeals at that point was illustrated by
Silverman v. Mayor & Council of Savannah.9 The controversy in that case
centered upon the validity of a municipal ordinance which sought to exact
an annual fee from persons engaged in businesses and professions.8 Those
who attacked the ordinance maintained that it was regulatory in nature,
and that as it applied to attorneys at law, it dealt with a subject which

81. 226 Ga. 267, 174 S.E.2d 425 (1970).
82. Ga. Laws, 1946, p. 191.
83. "In our opinion the Mayor of the City of Atlanta is a part of the governing authority

of the city under its charter." 226 Ga. at 267, 174 S.E.2d at 426.
84. Id. at 269, 174 S.E.2d at 427.
85. 227 Ga. 616, 182 S.E.2d 764 (1971).
86. GA. CODE ANN. §81A-112(a) (Rev. 1972).
87. The court also relied upon the constitution's uniformity requirement for courts in

Georgia, GA. CONST. art. VI, §9, 1, GA. CODE ANN. §2-4401 (Rev. 1973).
88. 227 Ga. at 617-18, 182 S.E.2d at 765-66.
89. 125 Ga. App. 41, 186 S.E.2d 447 (1971).
90. The action was for a refund of fees paid to the municipality under protest.
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general law had committed to the supreme court and state bar.' In exam-
ining the nature of the ordinance, the court of appeals noted its declaration
of revenue rather than regulatory purposes, but was not convinced.2

Rather, the court viewed the provisions of the ordinance as "clearly regula-
tory," and

[iut follows, therefore, that this ordinance is a special law enacted where
there is a general law of the State of Georgia . ..establishing the State
Bar of Georgia regulating the practice of the profession of attorney at
law. . ..

Accordingly, the ordinance was declared invalid.
The proscription was even more summarily employed by the court in

Edwards v. Bullard.4 There held unconstitutional was a municipal ordi-
nance which required drivers to come to a complete stop before entering
"right of way highways."95 The court's conclusion was formulated as fol-
lows:

The ordinance clearly encroaches upon and is in conflict with Code Ann.
§68-1652(a) . . . .The provisions of the state traffic laws. . . are applica-
ble and uniform throughout the state, in all municipalities, and no local
authority may enact any law, ordinance, etc. in conflict therewith unless
expressly authorized."

By 1975, therefore, the need was almost overpowering for judicial exposi-
tion of the true thrust of the constitution's prohibition against special
legislation. As though sensing that need, perhaps because of it, separate
episodes of litigation presented each appellate court with an opportunity
for contribution.

The supreme court's chance came in Powell v. Gwinnett County Board
of Commissioners,7 an action turning upon the validity of a county ordi-
nance which prohibited the issuance of beer and wine licenses to locations
within 1700 feet of a school.99 Ordinance detractors pointed to the existence
of a general statute prohibiting the sale of beer or wine within 300 feet of
any school:99

91. Ga. Laws, 1963, p. 70.
92. The ordinance provided that the payment of the fee was not a condition precedent to

the practice of a profession in cases where the municipality could not lawfully so require. The
court said this was a mere play on words.

93. 125 Ga. App. at 49, 186 S.E.2d at 452.
94. 131 Ga. App. 34, 205 S.E.2d 115 (1974).
95. Id. at 35, 205 S.E.2d at 117. The action was one for personal injuries in which the

ordinance was used to show negligence per se.
96. Id. at 35, 205 S.E.2d at 117.
97. 234 Ga. 183, 214 S.E.2d 905 (1975). The decision was rendered on April 17, 1975.
98. The action was to compel the county's issuance of a license and, consequently, to

invalidate the ordinance upon which the county's refusal was based.
99. GA. CODE ANN. §58-724.1 (Rev. 1965).
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Appellant's argument is that the general statute, enacted by the legisla-
ture, has withdrawn from local governments the power to regulate the sale
of beer and wine insofar as distance from a school is concerned. His con-
tention is that the regulatory ordinance is in conflict with the general
statute, and that the ordinance must therefore fall. .... 1.

Without citation to a single authority, a unanimous supreme court offered

as its entire response the following conclusion:

Code Ann. Sec. 58-724.1 establishes only a "minimum distance" for the
retail sale of wine and beer from a school or schoolhouse. We do not
interpret this statutory restriction to mean that a local governing author-
ity cannot establish, pursuant to its police power authority, a distance
restriction that is greater than three hundred feet. We therefore hold that
the ordinance is not unconstitutional.

01

Almost exactly three months following the supreme court's treatment of
Powell, the court of appeals decided Pace v. City of Atlanta. 2 There
likewise challenged as a violation of the constitution's proscription was the
following municipal ordinance: 03

"It shall be unlawful for any person male or female, to enter into any
agreement with a person of the opposite sex for the purpose of having illicit
sex relations with such person for consideration in money or other prop-
erty."'

04

In considering this challenge, the court first cited Hudgins, Giles, and
other decisions for the following principle:

Even though a special law deals with some remote subject matter em-
braced in the general law, which segment or element is not dealt with by
the general law, does not alter the fact that such a special law is enacted
in a case where provision has been made by an existing general law.' °5

The court then trained this principle upon the contested ordinance in a
forceful fashion:

The State of Georgia by general statute having pre-empted the field by
defining illicit sexual relations in such statutes as Code Ann. §§ 26-2002
(sodomy), 26-2009 (adultery), 26-2010 (fornication), and 26-2012 (prosti-

100. 234 Ga. at 184, 214 S.E.2d at 907.
101. Id. at 185, 214 S.E.2d at 907. The trial court's dismissal of the plaintiff's complaint

was thus sustained.
102. 135 Ga. App. 399, 218 S.E.2d 128 (1975). The decision was rendered on July 14, 1975,

by a unanimous Division No. 3 of the court of appeals.
103. The challengers were appealing a conviction under the ordinance.
104. 135 Ga. App. at 399-400, 218 S.E.2d at 129.
105. Id. at 400, 218 S.E.2d at 129. The court also noted the principle of strictly construct-

ing criminal statutes.
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tution), and others, shows clearly that any one of the above named could
be covered by the city ordinance in having "illicit sexual relations for
consideration in money or other property."'' 6

The conclusion was that the ordinance thus amounted to "a special law
enacted in a case for which provision has been made by the existing general
law," and violated the constitution." 7

Thus far, therefore, the present decade has witnessed a great deal of
activity in the Georgia appellate courts on the correct meaning of the
constitution's special legislation proscription. The conclusion is almost
irresistible that the incentive for this activity is in large part supplied by
the lack of careful judicial attention to the matter in the past. To this
point, however, the vacuum thus created continues apace. Indeed the con-
clusion of 1975 elevated the suspense to its zenith. In its Powell decision,
the supreme court obviously followed nothing resembling a "subject-area"

approach and very little sounding in "conflict." The success with which
Hudgins was thus ignored was surpassed only by the intensity of its utiliza-
tion by the court of appeals at almost exactly the same time in Pace. The
befitting benediction must be that the courts are in tension not only with
themselves but with each other.

V. CONCLUSION

Georgia's effort at dealing with the problem of special or local legislation
is of historic proportions. The idea was introduced into the constitution at
an early date, slowly evolved over a period of many years, and has ap-
peared in its present form since 1877. The language of the proscription is
flexible, and obviously calls for judicial application in the circumstances
which arise. A few constants in this application may be possible, however.

Even this brief and selective excursion into the cases demonstrates con-
siderable difficulty in locating such constants. In 1942, the Georgia Su-
preme Court conceded "general confusion on the question," and attempted
in its Hudgins opinion to state a definitive rule for the future. Only six
years later, however, the court found itself in complete dissension in re-
sponding to the problem of Irwin, and it appeared obvious that some of
the justices harbored second thoughts about Hudgins. Since that time,
both the supreme court and the court of appeals have been confronted with
much litigation on the point.

For the most part, the judicial response in recent years has been to
dispose of the controversies presented by opinions consisting merely of
conclusions. Continuing into 1975, a special law is unlawfully special when
the court says it is, and little more can be conjectured. In terms of a

106. Id. at 400-01, 218 S.E.2d at 129.
107. Id. at 401, 218 S.E.2d at 129. The trial court's judgment was thus reversed.
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consistent judicial philosophy for applying the constitution's proscription,
the prospects appear no brighter than they were in Irwin itself.

The problem is not one which is likely to go away. It is inherent, basic,
and crucial in local government law. If the supreme court could yet again
grapple with the essence of the matter and attempt once more to formulate
a definitive approach for the future, it would be rendering high service. The
need is great and the hour is late.


