
Appellate Practice and Procedure

By Tommy Day Wilcox*

Since this topic did not appear in last year's Annual Survey of Georgia
Law, this article is an analysis of decisions of the Supreme Court of Georgia
and the Court of Appeals of Georgia on questions concerning appellate
practice and procedure handed down during the past two survey periods
as well as a consideration of significant legislation touching on appellate
practice and procedure enacted during the same time span. Familiar head-
ings direct the reader's attention to the most noteworthy developments in
this area of the practice: Legislation; Interlocutory Appeals; Notice of
Appeal; Enumeration of Errors and Briefs; Transcripts; and Miscellany.

I. LEGISLATION

A. 1978

In 1976, in the case of Young v. Climatrol Southeast Distributing Corp.,
the supreme court ruled that under Georgia Code Ann. § 6-809(b) (Supp.
1979), the trial court is authorized to dismiss an appeal for failure of the
appellant to pay costs or file a valid pauper's affidavit when the delay is
both unreasonable and inexcusable. The trial court's discretion is a legal
discretion and subject to review. In Young, the costs were not paid nor
pauper's affidavit filed until twenty-two days after the filing of the notice
of appeal. The supreme court ruled that the trial court erred in dismissing
the appeal but held that when a proper finding is made that the delay is
unreasonable and that the unreasonable delay is inexcusable, trial court
dismissals will be upheld. The Young decision prompted numerous appel-
lees to move for dismissal for failure of the appellant to pay costs in a
timely fashion or file a valid pauper's affidavit. As a review of the cases
after Young demonstrates, the delays and rulings thereon varied:
Karlsberg v. Hoover, 2 (thirty-eight days after notice of appeal - dismissed);
Lee v. White Truck Lines, Inc.,3 (no time recited - dismissed); Malloy v.
Aetna Casualty & Surety Co.,4 (forty-six days after notice of appeal and

* Partner in James and Wilcox, Macon, Ga. Mercer University (A.B., 1965; J.D., 1973).
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1. 237 Ga. 53, 226 S.E.2d 737 (1976).
2. 142 Ga. App. 590, 236 S.E.2d 520 (1977).
3. 143 Ga. App. 94, 238 S.E.2d 120 (1977).
4. 143 Ga. App. 212, 237 S.E.2d 692 (1977).
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twenty-five days after notice of costs - dismissed); Whitehead v. Great
Central Insurance Co.,5 (fifty-two days after notice of appeal and twenty-
nine days after notice of costs - dismissed); Fuller v. Williams, I (forty-nine
days after notice of appeal and thirteen days after notice of costs - dis-
missed); Cox v. Estes,7 (no time recited - dismissed); Cousins Mortgage &
Equity Investments v. Hamilton,8 (119 days after judgment and sixty-one
days after notice of costs - dismissed); Rodes v. Citizens & Southern Na-
tional Bank, I (fifty days after notice of appeal and thirty days after notice
of costs - dismissed); Ray v. Williams,'0 (forty-three days after notice of
appeal and thirty-eight days after notice of costs - dismissed); and, Owens
v. State," (twenty-three days after notice of costs - no dismissal).

In the wake of the above cases, it became apparent that there was a need
for a definite standard to be articulated. Responding, the Georgia General
Assembly amended section 6-809(b) by inserting the following: "Provided,
however, that no appeal shall be dismissed for failure to pay costs if costs
are paid within 20 days (exclusive of Saturdays, Sundays, and legal holi-
days), of receipt by the appellant of notice, mailed by registered or certified
mail, of the amount of costs."' 2

Therefore, the difference between the time the notice of appeal is filed
and the costs are paid is no longer the critical point; hereafter, the appel-
late courts should consider only the time period between receipt of the
notice of the costs and payment in judging whether a trial court has pro-
perly dismissed an appeal under the mandate of Young v. Climatrol South-
east Distributing Corp.3 and section 6-809(b).

B. 1979

The recent legislative session produced the most significant change in
the Appellate Practice Act since its adoption in 1965. Georgia Code Ann.
§ 6-701 (Supp. 1979) was amended and henceforth consideration of appeals
from decisions of the superior courts reviewing decisions of the State Board
of Workers' Compensation auditors, state and local administrative agen-
cies, and lower courts by certiorari or de novo proceedings and domestic
relations cases will be discretionary. Most important is the procedure to
be followed in such cases. Application must be filed with the clerk of the
supreme court or court of appeals within thirty days of the entry of the

5. 144 Ga. App. 422, 241 S.E.2d 302 (1977).
6. 143 Ga. App. 772, 240 S.E.2d 141 (1977).
7. 147 Ga. App. 578, 249 S.E.2d 621 (1978).
8. 147 Ga. App. 210, 248 S.E.2d 516 (1978).
9. 147 Ga. App. 782, 250 S.E.2d 513 (1978).
10. 144 Ga. App. 155, 240 S.E.2d 577 (1977).
11. 144 Ga. App. 611, 241 S.E.2d 485 (1978).
12. GA. CODE ANN. § 6-809(b) (Supp. 1979).
13. 237 Ga. 53, 226 S.E.2d 737 (1976).
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judgment complained of. The service of a copy of the application, together
with a list of those parts of the record included with the application, must
be made at or before the filing of the application with the court. No certifi-
cate from the trial judge is necessary. The opposing party may file a re-
sponse within ten days from the date the application is filed. The appellate
court shall grant or deny the application within fifteen days after the time
for the opposing party's response has run and if the appeal is granted, the
applicant must file a notice of appeal within ten days after the order is
issued.

Appeals in domestic relations cases" and workers' compensation cases
have increased dramatically in recent years, and this legislation represents
an appropriate response to reduce the workload of our appellate courts.
There will be fewer appeals of domestic relations cases, and the superior
court will no longer be viewed simply as a conduit for directing worker's
compensation cases to a higher court.

II. INTERLOCUTORY APPEAL

In January, 1975, in Turner v. Harper, 5 the supreme court held that an
interlocutory appeal is rendered moot when the main action is dismissed
pursuant to Georgia Code Ann. § 81A-141(a) (1977), and the interlocutory
appeal is still pending. The court decided that the automatic supersedeas
provided by section 6-1002 applied only to final judgments. The Georgia
General Assembly later amended section 6-701(a)2(B) as follows: "such
notice of appeal shall act as a supersedeas as provided in section 6-1002
and the procedure thereafter shall be the same as in an appeal from a final
judgment."' 6 The court of appeals has now held that the Turner decision
was superseded by this amendment. In addition, having established that
the filing of a notice of appeal acts as a supersedeas even in an interlocu-
tory appeal situation, the middle bench, in Lawrence v. Whittle, 7 held
that an appellant may not dismiss his action without a court order while
the interlocutory appeal is pending.

The most frequent circumstance in which the appellate courts have to
consider the working of the Appellate Practice Act's procedure for interlo-
cutory appeals are those situations in which the practitioner has failed to
obtain a certificate of immediate review. The question, of course, is one of
finality. The appellate courts recently held that certificates of immediate
review are necessary for an appeal in cases in which there is: (1) an order
denying appellant's motion to dismiss for lack of jurisdiction; (2) where

14. McGough and McGough, Annual Survey of Georgia Law: Domestic Relations, 29
MERCER L. REV. 103 (1977).

15. 233 Ga. 483, 211 S.E.2d 742 (1975).
16. GA. CODE ANN. § 6-701(a)2(b) (Supp. 1979).
17. 146 Ga. App. 686, 247 S.E.2d 212 (1978).
18. Davis v. Davis, 242 Ga. 322, 249 S.E.2d 90 (1978).
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appellant files a motion to set aside default judgment and appeal is taken
before the motion has been disposed of;'" (3) where the lower court grants
a motion to set aside and reinstates a case; 0 (4) an order by the trial court
requiring a party to respond to the opposite party's interrogatories;2 ' (5)
an order granting a judgment on the pleadings as to the issue of divorce
but the other issues remain for decision;22 and, (6) where a party's counter-
claim is still pending in the lower court.23

The above cases are rather clear in their mandates, but, as the court
of appeals noted in Garrett v. Heisler,24 appellants must "tread warily in
the murky waters"2 5 when questions arise regarding the interplay of the
Appellate Practice Act and Georgia Code Ann. §§ 81A-154(b) (1977)
[Judgment] and -156(h) (1977) [Summary Judgment]. So as not to con-
fuse the reader, no attempt will be made to set forth the different turns
the supreme court has taken in recent years on whether judgments embrac-
ing fewer than all the parties and denials of summary judgment are subject
to appeal without a certificate of immediate review. Simply stated, the
rule now appears to be that, in a suit against multiple defendants, when
one party obtains summary judgment against another party, it is not a
final judgment and lacks res judicata effect until the trial court expressly
directs the entry of final judgment and determines that no just reason for
delaying finality of judgment exists. If the trial court does certify that a
judgment is final and ripe for review, time for appeal begins to run.26 The
issue is one of judicial economy and the effect is to limit the appellant to
only one bite of the apple.

1I1. NO'rICE OF APPEAL

Notice of appeal must be filed within thirty days of final judgment
unless a motion for new trial, a motion in arrest of judgment, or a motion
for judgment notwithstanding the verdict is filed.Y If one of the foregoing
motions is filed, then the notice shall be filed within thirty days after the
entry of the order finally disposing of the motion. This requirement is
jurisdictional, and failure to comply results in dismissal. As straightfor-

19. Strother v. Hill Aircraft & Leasing Corp., 142 Ga. App. 206, 235 S.E.2d 647 (1977).
20. Wachstein v. Citizens & Southern Nat'l Bank, 142 Ga. App. 23, 234 S.E.2d 828 (1977).
21. Northcutt v. Citizens & Southern Nat'l Bank, 142 Ga. App. 358, 235 S.E.2d 687

(1977).
22. Silverstein v. Silverstein, 239 Ga. 840, 239 S.E.2d 24 (1977).
23. Ansaldi v. Dexter, 145 Ga. App. 557, 244 S.E.2d 98 (1978).
24. 149 Ga. App. 240, 253 S.E.2d 863 (1979).
25. Id. at 244, 253 S.E.2d at 866.
26. Culwell v. Lomas & Nettleton Co., 242 Ga. 242, 248 S.E.2d 641 (1978). See, Ellington,

Annual Survey of Georgia Law: Trial Practice, 30 MERCER L. REv. 239, 256-258 (1978), for an
excellent discussion of the problems encountered by the appellate practitioner when appeal-
ing a decision of a trial court disposing of something less than all the issues before it.

27. GA. CODE ANN. § 6-803 (1975).
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ward as this proposition is, appellants continue to file untimely notices of
appeal, and the appellate courts continue to dismiss appeals with little
comment. 8 Three cases that were dismissed because notices of appeal were
not filed within thirty days did receive interesting comment from the ap-
pellate courts though, and a brief discussion of these is appropriate. In
Smith v. Forrester,29 judgment was entered for appellee on March 16, 1977.
On April 13, the attorney for the appellant sent a motion for new trial to
the judge asking him to sign the rule nisi attached to it and send a copy
to the appellee's counsel. When he received the signed order, the appel-
lant's attorney immediately returned the motion to the judge, asking that
it be filed of record as of the date it was signed by the judge. The appel-
lant's counsel indicated that the basis for his request was his belief that
his secretary and the judge's secretary had arranged to have it filed when
signed. The judge, denying any knowledge of such arrangements, returned
the motion, indicating that he did not file motions for new trial. Prior to
this communication from the judge, the period in which the motion could
be filed had passed. In an effort to keep the appeal alive, counsel made a
formal 'Motion to Order Filing of Motion for New Trial' and that motion
was granted.3" On appeal, the court of appeals agreed with appellee that
the trial court was without authority to order the late filing and therefore
the appeal was dismissed. In Associated Distributors, Inc. v. Willard,3 , the
order sought to be appealed from was filed with the clerk of the trial court
on January 5, 1978, and on April 11, appellant filed a petition for extension
of time for filing an appeal alleging that he was not notified of the court's
order until April 10. After a hearing, the trial court entered an order ex-
tending the time for filing a notice of appeal to May 10, but the supreme
court dismissed, relying upon the rationale of Smith. Finally, in Cranman
Insurance Agency, Inc. v. Wilson Marine Sales & Service, Inc., 32 appellant
convinced the trial court to reinstate the rulings appealed from because the
thirty day period for filing an appeal from the original entry of the rulings
had run. As justification for this procedure, the trial court stated that it
was the court's custom to mail copies of all orders to counsel of record and
that counsel of record were attorneys A & B for plaintiff and C & D for
defendant. Subsequent to the trial, attorneys C & D were no longer with
the same firm. Although attorney D had undertaken the prosecution of the
appeal, he did not receive notice of the entry of the original order because
copies had been sent to attorney C for the defendants. On appeal, the court

28. Hester v. State, 242 Ga. 173, 249 S.E.2d 547 (1978); Solomon Refrigeration, Inc. v.
Lloyd, 144 Ga. App. 542, 241 S.E.2d 642 (1978); Davis v. South Carolina Ins. Co., 143 Ga.
App. 782, 240 S.E.2d 191 (1977); and, Fong's, Inc. v. Levy, 143 Ga. App. 327, 238 S.E.2d 287
(1977).

29. 145 Ga. App. 281, 243 S.E.2d 575 (1978).
30. Id. at 281, 243 S.E.2d at 575-76 (1978).
31. 242 Ga. 247, 248 S.E.2d 645 (1978).
32. 147 Ga. App. 590, 249 S.E.2d 631 (1978).
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held that attorneys A & C, who received copies of the order, remained
counsel of record and while it might have been more convenient from the
attorney's point of view for the court to have each and every attorney
served, the undertaking was gratuitous insofar as jurisdiction is concerned
since counsel were not entitled to any notice of entry of judgment. The
burden is on the party desiring to take the appeal to determine when the
judgment in the trial court is entered and to file his notice of appeal within
the thirty day period or within a duly authorized extension of the thirty
day period.

The appellant in Kenerly v. Yancey,3 escaped the fate of the three
foregoing appellants even though his notice of appeal was not filed within
thirty days after the entry of the appealable decision. The notice of appeal
was filed on June 30, 1977, from an order granting summary judgment that
was not entered on the trial court's docket until July 1. Citing Gillen v.
Bostick,34 the court of appeals held that if the notice is sufficient to advise
the opposing party that an appeal is being taken from a specific judgment,
and if no prejudice will result to the appellee in allowing the appeal, then
the appeal should not be dismissed merely because the filing of the notice
of appeal is premature. However, when notice of appeal is filed while a
motion for new trial is pending, the appeal will be dismissed even though
the motion for a new trial is ruled on before the appellate court considers
the appeal. As a result of this rule, an appeal was dismissed because the
notice of appeal was not timely filed in Department of Transportation v.
Rudeseal3 5

The question of whether a notice of appeal can be amended after it is
filed to add an additional party was considered by the court of appeals in
Hamilton Mortgage Corp. v. Bowles, 3

1 and United States Fire Insurance
Co. v. Farris." In the Bowles case, the original notice of appeal named only
Hamilton Mortgage Corporation as the appellant, but six months later the
notice of appeal was amended to add an appellant, the Hamilton National
Bank of Chattanooga. Counsel filed an unrefuted affidavit that it was the
intention of the Hamilton National Bank of Chattanooga to appeal the
ruling in the trial court, but, as a result of clerical error and oversight, the
name of this party was omitted from the original notice of appeal. The
appellate court allowed the amendment, deciding that the original omis-
sion of the appellant must have been an inadvertent error. But, in Farris,
amendment was not allowed because the original party appellant was

33. 144 Ga. App. 295, 241 S.E.2d 28 (1977).
34. 234 Ga. 308, 215 S.E.2d 676 (1975).
35. 148 Ga. App. 179, 251 S.E.2d 11 (1978).
36. 142 Ga. App. 882, 237 S.E.2d 198 (1977). If the motion for new trial had not been ruled

on then, the case would have been remanded with direction for a ruling and the appellant
would have still been in court. See, National Bank of Georgia v. Refrigerated Transport
Company, Inc., 143 Ga. App. 661, 239 S.E.2d 551 (1977).

37. 146 Ga. App. 177, 245 S.E.2d 868 (1978).
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shown not to have been a proper party for appeal purposes. Therefore, any
attempt to amend the notice of appeal to substitute a proper party was
improper because it came more than thirty days after the final judgment.

IV. ENUMERATION OF ERRORS AND BRIEFS

Enumeration of errors and a brief must be filed with the clerk of the
appellate court within twenty days after a case is docketed in the court. A
number of appellees sought to have appeals dismissed because appellants
failed to comply with this rule. However, on each occasion the motion for
dismissal was denied."8 The appellate courts continue to uphold their ear-
lier rulings that only a failure to comply with an order of the court directing
the filing of the enumeration of errors will support the dismissal of an
appeal. Failure to comply with the court's order, though, will result in
dismissal, as two appellants discovered.

While timeliness was of concern during the period surveyed, the term
'abandonment' also received attention. An increasing number of appel-
lants are seeing their cases affirmed by the appellate courts for the failure
to properly support their enumeration of errors. In headnote fashion the
following cases were affirmed because the appellate court concluded that
appellants' enumeration of errors had been abandoned: Haskins v. Jones,40

(appellants stated what they felt the results of the case should be but did
supply any reason; therefore, because the enumeration of errors was unsup-
ported by argument and citation of authority, it was deemed abandoned);
Ford Motor Co. v. Hooks,41 (appellant filed a three page argument combin-
ing all enumerations of error but the sequence of argument did not follow
the sequence of the enumerations of error and, therefore, they were consid-
ered abandoned); Hausen v. James Development, Inc.,' 2 ("a mere state-
ment of what occurred during the trial, together with the contentions of
the appellant, does not constitute an argument in support of such conten-
tions") 43; Belger v. Exchange Bank," (a supplemental brief in support of
enumerations of error not supported in the original brief will not be consid-
ered and the enumerations of error will be considered abandoned); Warren
v. State,45 (appellant complained of the trial court's refusal to give certain

38. Apex Supply Company, Inc. v. Johnny Long Homes, Inc., 143 Ga. App. 699, 240
S.E.2d 171 (1977); International Brotherhood of Electrical Workers v. Briscoe, 143 Ga. App.
417, 239 S.E.2d 38 (1977); and, Pastis v. Cobb Exchange Bank, 142 Ga. App. 519, 236 S.E.2d
279 (1977).

39. Stevenson v. State, 147 Ga. App. 321, 248 S.E.2d 696 (1978) and Smith v. State, 142
Ga. App. 84, 235 S.E.2d 45 (1977).

40. 142 Ga. App. 153, 235 S.E.2d 630 (1977).
41. 143 Ga. App. 823, 240 S.E.2d 205 (1977).
42. 143 Ga. App. 265, 238 S.E.2d 265 (1977).
43. Id. at 267, 238 S.E.2d at 266 (1977).
44. 148 Ga. App. 275, 251 S.E.2d 22 (1978).
45. 145 Ga. App. 565, 244 S.E.2d 103 (1978).
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requests to charge and on brief simply restated the charges and added "the
charge was correct in statement of the law, as adjusted to the facts in the
case, and the court's failure to charge same was error and prejudicial to
appellant."46 The enumerations of error were considered abandoned since
they were merely restated and not argued); Glenn v. Allen, 7 (appellant
failed to cite any authority in support of his enumerations of error and
therefore the argument was not considered on appeal); Tyler v. State, "

(where an objection argued in the trial court is not argued on appeal but
an entirely different objection is presented on appeal, the enumerations of
error will not be considered).

Last, on the subject of enumeration of errors and briefs, the court of
appeals, in Morrow v. State,'4 noted that it was not the duty of the court
to search through an extensive brief to ascertain whether each and every
enumerated error is argued or abandoned. In Morrow the appellant filed a
brief of approximately ninety pages but failed to present the sequence of
his argument in a manner that followed generally the order of the enumera-
tions of error. The court of appeals did consider the appellant's appeal on
its merits, but the critique of appellant's brief on the first two pages of the
opinion should serve as fair warning to future appellants that poor organi-
zation of a brief may alone be grounds for an affirmance.

V. TRANSCRIPTS

A. Criminal

In two separate cases, Huddleston v. Clerk of Superior Court, Carroll
County, 50 and Davis v. Price,"1 criminal defendants appealed a trial court's
denial of their request for a copy of what they considered pertinent tran-
scripts. Both defendants' requests came after the time for a direct appeal
of their cases and in each instance the appellate court affirmed the trial
court's action. The rule remains that absent a showing of necessity or
justification a criminal defendant need not expect a free copy of his tran-
script after the time for filing a direct appeal has run. 2

On a question of first impression, the supreme court, in reversing a
decision by the court of appeals, held that when a defendant in a misde-
meanor case asks that his case be recorded at his own expense, the trial
court must assure that a court reporter is available to comply with the

46. Id. at 565, 244 S.E.2d at 103.
47. 239 Ga. 646, 238 S.E.2d 438 (1977).
48. 147 Ga. App. 394, 249 S.E.2d 109 (1978), petition for cert. filed, 47 U.S.L.W. 3604

(U.S. Feb. 27, 1979) (No. 78-1325).
49. 147 Ga. App. 395, 249 S.E.2d 110 (1978).
50. 240 Ga. 52, 239 S.E.2d 376 (1977).
51. 239 Ga. 584, 238 S.E.2d 357 (1977).
52. The key case is still United States v. MacCollom, 426 U.S. 317 (1976).
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request. 3 It was important, in the court's opinion, that the defendant had
preserved the error for review by moving for a mistrial before the jury
returned its verdict. This avoided a 'built-in' reversal for failure to report
a case upon request when a defendant fails to win an acquittal.

The use of Georgia Code Ann. § 6-805 (1975), which provides that a
defendant who does not request a court reporter may attempt to prepare
a stipulated transcript of the evidence, was analyzed in Seymour v.
State.54 The defendant and the state could not agree upon a reconstruction
of the record, and on appeal, defendant contended this was a denial of due
process because the trial court was unable to resolve the conflict. There
could be no appeal without agreement as to the content of the record. The
court of appeals held that there was nothing for it to consider and affirmed
the defendant's conviction.

B. Civil

The absence of a transcript was also fatal to a number of civil appel-
lants.'5 But, on the subject of the late filing of a transcript, the court of
appeals demonstrated some flexibility. In both Strother v. Citizens and
Southern National Bank,56 and Young v. Jones,7 the court applied the
supreme court's ruling in Young v. Climatrol Southeast Distributing
Corp.,5 and held that the late filing of the transcript (more than thirty
days after the filing of a notice of appeal when no extension of time was
requested) must be found to be unreasonable and inexcusable to warrant
the dismissal of an appeal.

Another case touching on transcripts in civil cases raised the issue of
whether the appellant or appellee should be required to pay for the prepa-
ration of that portion of the record designated by appellee after appellant
requested that only a part of the record be prepared. 59 Appellant contended
that the cost, because of the addition by appellee, had been increased from
about $30.00 to over $1200.00. Ordinarily the cost of the record and tran-
script are borne by the appellant, unless the entire transcript is designated
by the appellee, in which case appellee bears the cost. The supreme court
held that Georgia Code Ann. § 6-805(f) (1975) makes it clear that the trial
court controls the determination of the final record on appeal, and if the
trial court finds that the additional portion designated by an appellee is
necessary, the cost must be paid by the appellant.

53. Thompson v. State, 240 Ga. 296, 240 S.E.2d 87 (1977).
54. 144 Ga. App. 32, 240 S.E.2d 305 (1977).
55. Foster v. Housing Authority of Columbus, 146 Ga. App. 12, 245 S.E.2d 349 (1978);

Harbin Lumber Company, Inc. v. Fowler, 142 Ga. App. 167, 235 S.E.2d 638 (1977); and,
Hendrix v. Clare Dev. Corp., 142 Ga. App. 6, 234 S.E.2d 861 (1977).

56. 147 Ga. App. 140, 248 S.E.2d 204 (1978).
57. 147 Ga. App. 65, 248 S.E.2d 49 (1978).
58. 237 Ga. 53, 226 S.E.2d 737 (1976).
59. Jones v. Spindel, 239 Ga. 68, 235 S.E.2d 486 (1977).
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VI. MISCELLANY

The question of damages under Georgia Code Ann. § 6-1801 (1975), in
which appellee contends that appellant's appeal was for delay only, was
considered by both appellate benches and the appellee was awarded dam-
ages of ten percent of the sum certain appealed from in both cases. In
Hatchett v. Hatchett,10 appellant appealed from an order awarding fees to
his spouse's attorney. A divorce had been granted and an agreement
reached on all issues except attorney fees and the order of the trial court
reserved the attorney fees question. Appellant appealed the later award of
attorney fees contending the trial court lacked jurisdiction to make such
an award after the entry of judgment disposing of all other issues. The
supreme court held there was no valid reason to anticipate reversal and
awarded appellee damages. In Roe v. Williamson,6' the court of appeals
simply ruled that damages were appropriate and made no attempt to set
forth the basis for the decision, save a brief recital that the appeal was
taken for delay only. It is to be remembered that the judgment below must
be for a sum certain before the appellate court will consider the question
of damages.

The consequences of an appellant's failure to pay costs or file a valid
pauper's affidavit were discussed earlier in this article in the Legislation
section. But what happens if a pauper's affidavit is shown to be frivolous
by a traverse filed by the appellee? In Spaulding v. Rich's, Inc.,'" the
appellee was successful in proving that the appellant's pauper's affidavit
was not bona fide and the trial court promptly dismissed the appeal be-
cause of the appellant's tardiness in paying the costs. The court of appeals
was then presented with the question whether the pauper's affidavit re-
quired under Georgia Code Ann. § 6-809(b) (1975) should be construed to
mean 'bona fide' pauper's affidavit. The middle bench replied in the nega-
tive and held that "[Wihere a pauper's affidavit is successfully traversed,
the appellant should be required to pay the court costs and provide such
supersedeas bond as is appropriate to the circumstances. '6 3

In Golden v. State,"4 the court of appeals for the first time had an oppor-
tunity to rule whether the "in custody" terminology of Gentry v. State,"5

and Madden v. State,6" meant only within the state or included "in cus-
tody" in another state. In Gentry and Madden, the supreme court refused
to entertain the defendants' appeals because they escaped from prison
before the high bench had an opportunity to rule on their appeals. In

60. 240 Ga. 103, 239 S.E.2d 512 (1977).
61. 142 Ga. App. 834, 238 S.E.2d 128 (1977).
62. 144 Ga. App. 467, 241 S.E.2d 584 (1978).
63. 144 Ga. App. 467, 469, 241 S.E.2d 584, 586 (1978).
64. 145 Ga. App. 36, 243 S.E.2d 303 (1978).
65. 91 Ga. 669, 17 S.E. 956 (1893).
66. 70 Ga. 383 (1883).
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Golden, however, it was shown by the affidavit of the captain of corrections
of the Bibb County jail that, while Golden had escaped, he was presently
"in custody" in Florida. Golden's appeal was dismissed. The court of ap-
peals concluded that the "in custody" requirement of Gentry and Madden
meant in custody within the jurisdiction of this state. Admitting that this
was a narrow interpretation, the court noted that Georgia could not control
the defendants' release or prevent another escape, while they were outside
her jurisdiction and in the past the supreme court has repeatedly endorsed
the right of a state to freely adopt a policy which deters escape. Given the
fate of most criminal appellants, Golden probably knew what was coming
and did not really prejudice his case that much by fleeing.




