
Local Government Law

by R. Perry Sentell, Jr.*

The overpowering impression radiating from this year's survey is one of
sheer activity. Little occurs in local government administration that is im-
mune to legal challenge, and the ramifications of those challenges touch
upon a spacious spectrum of the law. Both the judicial and legislative
branches were active, but space limitations this year permit only some of
the more noteworthy developments to be assayed. The selected cases are
loosely organized by topic, and the few noted statutes are general ones.

Welcome, therefore, to the "Pac-Man" of the legal arcade.

I. MUNICIALrrIES

Annexation. This survey period marked the supreme court's return to
the scene of municipal annexation, a scene uncharacteristically placid in
recent times.' The court's decision in Cooper v. City of Gainesvilles was
primarily one of confirmation: it confirmed the validity of the General
Assembly's delegation of annexation power to municipalities;4 it con-
firmed the validity, prior to 1976, of municipal "spoke annexation"'
under the delegation; and it confirmed the 1976 legislative restriction of
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2. See generally Sentell, The Law of Municipal Annexation in Georgia: Evolution of a

Concept?, 2 GA. L. REv. 35 (1967).
3. 248 Ga. 269, 282 S.E.2d 322 (1981).
4. Id. at 270, 282 S.E.2d at 323-24. The court expressly refused to overrule Plantation

Pipe Line Co. v. City of Bremen, 227 Ga. 1, 178 S.E.2d 868 (1970). For analysis, see Sentell,
Municipal Annexation in Georgia: Nay-Sayers Beware, 5 GA. L. Rv. 499 (1971).

5. 248 Ga. at 270, 282 S.E.2d at 323. See City of Gainesville v. Hall County Bd. of Educ.,
233 Ga. 77, 209 S.E.2d 637 (1974). For an analysis of that decision, see Sentell, Municipal
Annexation in Georgia: The Contiguity Conundrum, 9 GA. L. Ruv. 167 (1974).
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'contiguity' to width, rather than length, of a street or right of way.,
Given plaintiffs' concession that the challenged ordinances annexed prop-
erty separated from the existing municipal corporate limits by only the
width of public roads, the court in Cooper sustained the ordinances as a
'legal exercise' of municipal power.7

Striking yet another familiar chord, Upson County School District v.
City of Thomaston' focussed upon annexation's peculiar affinity for con-
troversy among local school systems. Although employing a broad spec-
trumed attack against a number of prior municipal annexations,0 the
county school district's pivotal concern was singularly obvious: "with
each such annexation the city's tax base increases while the county's de-
clines.""1 The supreme court held the annexaiion measures not violative
of the constitution's 'title-subject' command," not precluded by existing
general statutes," not prohibited by the uniformity requirement, 4 and
not inoperable by virtue of other provisions for school systems.' Embrac-
ing the doctrine of "argumentum ab inconvenienti," ' 6 the court finally

6. GA. CODE ANN. § 69-903 (Harrison 1976), OFFICIAL CODE OF GA. ANN. § 36-36-1
(Michie 1982) (editorial changes only).

7. 248 Ga. at 270, 282 S.E.2d at 323. Both of the challenged ordinances had been
adopted pursuant to the '100% method' of annexation, GA. CODE ANN. § 69-902 (Harrison
1976), OFFICIAL CODE OF GA. ANN. § 36-36-2 (Michie 1982) (editorial changes only).

8. 248 Ga. 98, 281 S.E.2d 537 (1981).
9. That was the precise point of controversy in City of Gainesville v. Hall County, 233

Ga. 77, 209 S.E.2d 637 (1974).
10. The annexations had been effected over a considerable period of time by both local

statutes and by ordinances pursuant to the '100% method' of annexation. 248 Ga. at 98 n.2,
281 S.E.2d at 539 n.2.

11. Id. at 99, 281 S.E.2d at 540. Plaintiff county school district sought jurisdiction over
all areas outside the municipal limits on the adoption date of the 1945 Constitution.

12. Id. at 99-100, 281 S.E.2d at 540 (construing GA. CoNsT. art. III, § 7, para. 4, GA. CODE
ANN. § 2-1304 (Harrison 1977)). The court held the shifting of school district boundaries to
be merely one of the consequences of annexation and not a "subject matter" of the annexa-
tion measure.

13. Id. at 100, 281 S.E.2d at 541. The court held that GA. CODE ANN. § 32-1201 (Harrison
1980), OFFICIAL CODE OF GA. ANN. § 20-2-370 (Michie 1982) (new law conforms election pro-
cedures to the Georgia Municipal Election Code) requiring a referendum, applied to the
abolition of a city school system. 248 Ga. at 101-02, 281 S.E.2d at 541.

14. 248 Ga. at 101, 281 S.E.2d at 541. The court held that GA. CODE ANN. § 32-901
(Harrison 1980), OFFICIAL CODE OF GA. ANN. § 20-2-50 (Michie 1982) (new law incorporates
existing constitutional exception for previously existing independent school districts), pro-
viding for county school districts, was not intended to prevent the existence of independent
school systems.

15. The court held that annexation of territory was not the "creation" of an independent
school system nor the consolidation or merger of school systems. 248 Ga. at 102, 281 S.E.2d
at 542.

16. Id. at 103, 281 S.E.2d at 543. For discussion, see Sentell, Argumentum Ab Incon-
venienti, Urn. GA., Mar. 1982, at 23.
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formulated "the overriding question" in the case: "Does the annexation
of territory into the corporate limits of a municipality operating an inde-
pendent school system also extend the limits of the city school system?" 1' 7

Answering that question in the affirmative,18 the court concluded that
"the limits of the city school district remain coterminous with the city's
corporate limits." 1

Powers. The most unusual power controversy of the survey period
came from the challenge levelled in Peacock v. Georgia Municipal Associ-
ation"0 to the activities of the GMA' 1 and to the support of those activi-
ties with tax funds of the municipal membership.22 Although affirming
the trial judge's grant of defendant's motion to dismiss on grounds of fail-
ure to join indispensable parties,"8 the supreme court also addressed the
challengers' substantive contentions. Finding no constitutional prohibi-
tions upon municipal power to finance the contested operations,' 4 the
court denied that those operations constituted the criminal offense of
"lobbying."' The court construed lobbying to encompass "activity aimed
at overcoming the independent judgment of a legislator through favors,
promises, and the like, rather than honest attempts to persuade the legis-
lator to adopt a specific point of view in the exercise of his independent
judgment."' The court reasoned that one of the "functions of officers of
municipal corporations . . . is to represent the views of the constituents
to law-making bodies in regard to pending issues affecting the political
subdivision."

Converting from the unique to the usual, Risser v. City of Thomas-

17. 248 Ga. at 103, 281 S.E.2d at 543.
18. Id. at 106, 281 S.E.2d at 544 (at least in the absence of contrary legislative intent or

express agreement between the involved school systems).
19. Id. at 106, 281 S.E.2d at 545. The court directed county school systems to the Geor-

gia General Assembly for solutions to resulting hardships.
20. 247 Ga. 740, 279 S.E.2d 434 (1981). This case also involved counties.
21. Challenged activities included employment of a "lobbyist," sponsorship of meals and

meetings for legislators, distribution of literature, and personal consultations. Id. at 740, 279
S.E.2d at 436.

22. Id. Membership included over 400 incorporated towns and cities.
23. Id. at 743, 279 S.E.2d at 438 (municipalities as indispensable parties).
24. Id. at 742, 279 S.E.2d at 437. The court observed that municipal tax powers are

generally set out in municipal charters, which were not a part of the record.
25. Id. at 740-41, 279 S.E.2d at 436. Lobbying is declared a crime by GA. CONST. art. I, §

2, para. 12, GA. CODE ANN. § 2-212 (Harrison 1977), and defined by statute, GA. CODE ANN. §
47-1001 (Harrison 1979), OFFICIAL CODE OF GA. ANN. § 28-7-1 (Michie 1982) (editorial
changes only).

26. 247 Ga. at 741, 279 S.E.2d at 436.
27. Id. at 743, 279 S.E.2d at 438. The court reasoned that "[ijf the electors of a political

subdivision disagree with the position taken by their officials, the remedy is at the ballot
box." Id.

1982] 227
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ville2
8 featured the familiar effort to obtain a writ of mandamus for the

municipal issuance of a beer and wine license."' Rebuffing that effort, the
supreme court held a church kindergarten to constitute a "school" within
the meaning of a statute and ordinance prohibiting the sale of beer within
100 yards of "any school or schoolhouse."' 0 Assaying the evidence to
demonstrate that the kindergarten was more educational than supervi-
sory, the court deemed young children of kindergarten age particularly
deserving of protection from influences associated with liquor traffic.8

Also fairly customary were the litigated municipal attempts to regulate
conduct. It would be difficult to overstate the supreme court's displeasure
with the municipal ordinance challenged in Bullock v. City of Dallas:,

No person shall remain or loiter upon any premises to which the public
has access, including but not limited to such places as business and shop-
ping area parking lots, where the person's presence upon such premises is
unrelated to the normal activity, use or business for which such premises
are made available to the public."

Reversing a conviction under the ordinance of one who merely stopped to
chat with friends upon the parking lot of a closed business," the court
enumerated a plethora of imperfections. Broadly canvassed, the judicial
indictments included violations of the first" and fourteenth3e amend-
ments, inherent unreasonableness,' 7 unconstitutional vagueness," and
overbreadth."9 The first amendment also was the municipality's stum-

28. 248 Ga. 866, 286 S.E.2d 727 (1982).
29. Id. For a discussion of the subject, see Sentell, Local Government Law and Liquor

Licensing: A Sobering Vignette, 15 GA. L. REv. 1039 (1981).
30. 248 Ga. at 866, 286 S.E.2d at 727. The statute, later repealed, was GA. CODE ANN. §

58-724.1 (Harrison 1980) (recodified at GA. CODE ANN. § 5A-508(a)(1) (Harrison Supp.
1981), OFFICIAL CODE OF GA. ANN. § 3-3-21(a)(1)(B) (Michie 1982) (editorial changes only)).
See also THOMASVILLE, GA., CODE § 5-6 (1958).

31. 248 Ga. at 868, 286 S.E.2d at 729. The court reviewed the focus of the kindergarten's
program and characterized it as clearly more than a nursery.

32. 248 Ga. 164, 281 S.E.2d 613 (1981).
33. Id. at 164-65, 281 S.E.2d at 613-14. The court characterized vagrancy regulations as

"anachronistic" and "throwbacks to feudal England." Id. at 165, 281 S.E.2d at 614.
34. 248 Ga. at 165, 281 S.E.2d at 614. The arresting officer estimated the length of the

conduct at five minutes.
35. U.S. CONST. amend. I.
36. U.S. CoNsT. amend. XIV.
37. The court was particularly incensed by the ordinance's coverage of lawful conduct.

248 Ga. at 166, 281 S.E.2d at 614.
38. The court separated the ordinance into component parts to illustrate its uncertain

reach. Id. at 166, 281 S.E.2d at 615.
39. The court emphasized that defendant "was merely enjoying her rights of freedom of

association, freedom of speech, and freedom of travel." Id. at 169, 281 S.E.2d at 617.

228 [Vol. 34
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bling block in H & H Operations, Inc. v. City of Peachtree City,40 a chal-
lenge to an ordinance prohibiting businesses from posting prices on
signs.4" Sustaining a municipality's police power to enforce reasonable
sign ordinances, 4 and even approving the reasonableness of the price pro-
hibition,'  a majority of the supreme court drew the line at the first
amendment's protection of "commercial speech." 4 Thus, the court could
find "no substantial governmental interest in permitting commercial signs
yet prohibiting the posting of prices"' 5 and held plaintiff "constitution-
ally entitled to post its gas prices on the sign with its name.'"46

The court of appeals confronted a final familiar power perplexity in
Metro Properties v. City of Dalton,'7 which was a municipality's attempt
to withhold utility service to a building until the new owner paid a prior
tenant's delinquent account. Analyzing prior cases affirming the existence
of such power, the court held those decisions to depend upon the creation
of a valid lien by municipal ordinance.4

8 Searching the appropriate stat-
ute, ordinance, and rules in the controversy before it, 4 the court found no
express lien and held the municipality to be without power to withhold
service.6 0

Taxation. Municipal taxation, a subject of special sensitivity for both
government and citizen, was the recipient of judicial consideration on sev-
eral occasions. In Camden Telephone & Telegraph Co. v. City of St.

40. 248 Ga. 500, 283 S.E.2d 867 (1981), cert. denied, 102 S. Ct. 2037 (1982).
41. Id. at 500, 283 S.E.2d at 868. Plaintiff operated a self-service gasoline station within

municipal limits.
42. Id. at 501, 283 S.E.2d at 868. The court recognized that legislation based upon aes-

thetics came within the public welfare aspect of the police power.
43. Id. at 502, 283 S.E.2d at 869. The court deemed the municipal council best qualified

to determine appropriate regulation of local conditions.
44. Id. The court viewed its course as dictated by Metromedia, Inc. v. City of San Diego,

453 U.S. 490 (1981).
45. 248 Ga. at 503, 283 S.E.2d at 869. The court reasoned that numbers are not aestheti-

cally inferior to letters of the alphabet forming words.
46. Id. at 503, 283 S.E.2d at 870. In Johnson v. Mayor of Carrollton, 249 Ga. 173, 288

S.E.2d 565 (1982) (a municipal police officer's effort to set aside a judgment regarding distri-
bution of monies recovered in the arrest resulting in the officer's injury), the court held that
"Code Ann. § 37-410, insofar as it purports to allow termination of claims after service by
publication on known claimants whose whereabouts are known and who are present within
the state, violates due process." 249 Ga. at 175, 288 S.E.2d at 568.

47. 161 Ga. App. 711, 288 S.E.2d 745 (1982).
48. Id. at 714, 288 S.E.2d at 747. The court cited prior decisions by the Georgia Supreme

Court, as well as the Fifth Circuit Court of Appeals' decision in Chatham v. Jackson, 613
F.2d 73 (5th Cir. 1980).

49. The court reasoned that liens are in derogation of the common law and thus subject
to strict judicial construction. 161 Ga. App. at 714, 288 S.E.2d at 747.

50. Id. at 714, 288 S.E.2d at 748.
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Marys,"' the supreme court interpreted a municipal charter authorization
to impose such business taxes as the council "may deem necessary"52 as
empowering the municipality to levy an occupation tax upon telephone
companies in the amount of three percent of the recurring local service
revenues received from subscribers within the municipality." Moreover,
the court held that the tax ordinance was not one requiring prior assent
by the Public Service Commission."

The remaining decisions of note concerned ad valorem taxation.
Thorpe v. Benham" presented a taxpayer's complaint to joint municipal-
county reappraisals in three small residential areas within the municipal-
ity. Agreeing with those complaints, the court of appeals observed evi-
dence that the areas constituted far less than fifty percent of the munici-
pality's residential property and evidence that there was no plan to
reappraise other property within the municipality." Accordingly, the
court invalidated the assessments as violative of statutory requirements
that valuations between individual taxpayers be fairly equalized."' Teach-
ers' Retirement System v. City of Atlanta" dealt with exemption from
taxation, specifically the status of parcels that the Retirement System
had acquired by default. Holding the System to constitute a "public cor-
poration," and the property to be "public property," the court concluded
that even though held for income purposes the parcels were exempt from
taxation. 9 On another issue presented, indeed, an issue of first impres-
sion, the court held that "when a tax-exempt public entity acquires prop-
erty on which taxes have accrued, .. the public entity acquires property

51. 247 Ga. 687, 279 S.E.2d 200 (1981).
52. Id. at 689, 279 S.E.2d at 202. See 1956 Ga. Laws 2426, 2428.
53. 247 Ga. at 689, 279 S.E.2d at 202. The ordinance would change a "license fee" of

sixty-five dollars annually to an "occupational-license tax" of five hundred dollars monthly.
Id. at 687, 279 S.E.2d at 201.

54. 247 Ga. at 688, 279 S.E.2d at 202. The court concluded that the ordinance was not
one "as to the public uses" of the utility which required the Commission's approval under
GA. CODE ANN. § 93-304 (Harrison 1978), OFFICIAL CODE OF GA. ANN. § 46-2-21 (Michie
1982) (editorial changes only).

55. 161 Ga. App. 116, 289 S.E.2d 275 (1982).
56. Id. at 116, 289 S.E.2d at 275. The court emphasized the tax assessors' failure to claim

any attempt to equalize the tax burden throughout the municipality.
57. Id. at 116, 289 S.E.2d at 276 (construing GA. CODE ANN. § 91A-1448 (Harrison 1980),

OFFICIAL CODE OF GA. ANN. §§ 4875-297, -306 (Michie 1982) (editorial changes only)).
58. 249 Ga. 196, 288 S.E.2d 200 (1982).
59. Id. at 196, 288 S.E.2d at 201. The court held that an exception to the constitutional

exemption, GA. CONST. art. VII, § 1, para. 4, GA. CODE ANN. § 2-4604 (Harrison 1977), im-
posing taxes upon rented property, did not apply to all "public property" in order to pre-
clude the General Assembly's power to exempt that property from taxation. 249 Ga. at 199-
201, 288 S.E.2d 203-04.

[Vol. 34
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subject to the taxes." 0

Liability. Year in and year out, municipal liability for injury and
damage allegedly caused by the municipality's officers, agents, and em-
ployees is a productive source of litigation." During the current survey
period the courts touched many of the familiar routes and managed even
a few thrusts into uncharted surroundings.

Among the most familiar of the liability-determining exercises, of
course, is the judicial crafting of 'function' formations; this year's illustra-
tion of the art was City of Atlanta v. Whatley.as Refusing a partial sum-
mary judgment 3 in favor of the municipality when its dump truck was
left parked in such a fashion that it crashed into plaintiff's house," the
court of appeals conjectured about what might have been.es Although gar-
bage and trash removal are generally 'governmental functions,' the court
conceded, the cleanup campaign in which this truck was involved might
have engaged the 'ministerial function' of maintaining streets and side-
walks. Additionally, it may be that the sanitary service charge for the
activity was being used to finance other municipal operations; if so, ac-
cording to the court, the activity "may have become a quasi-public busi-
ness, a ministerial function, by becoming a 'source of revenue' instead of
'a purely incidental profit.' ""

A popular alternative avenue to seeking municipal responsibility in re-
cent years has been that of 'nuisance; 7 in 1978, however, in Mayor of
Savannah v. Palmerio," the supreme court moved to qualify that alter-
native,6e and the court of appeals is now restricted by the qualification.

60. 249 Ga. at 202, 288 S.E.2d at 205. These were taxes owed by prior owners of a hotel
later acquired and operated by an independent contractor for the Retirement System. Id. at
198, 288 S.E.2d at 202. On a different point, the court also held that the Retirement System
was liable for the municipality's hotel-motel excise tax, which is on the occupant of the
room and is simply collected by the operator. Id. at 204, 288 S.E.2d at 205-06.

61. See generally R.P. Sz.NLL, THE LAW OF MUNICIPAL TORT LuI~Lrrv IN GEORGIA (3d
ed. 1980) [hereinafter cited as SENT Lu, THE LAW OF MUNIcunAL TORT LlAmLrrv].

62. 161 Ga. App. 705, 289 S.E.2d 541 (1982).
63. Id. at 708, 289 S.E.2d at 543-44. Apparently, the city admitted liability up to $1,000

as a result of its election to become a 'self-insurer' for the operation of its motor vehicles
under GA. CODE ANN. § 56-2437 (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 33-24-51
(Michie 1982) (editorial changes only). 161 Ga. App. at 706, 289 S.E.2d at 542.

64. 161 Ga. App. at 705, 289 S.E.2d at 542. Plaintiff alleged physical injury resulting
from the collision. Id. at 708, 289 S.E.2d at 543-44.

65. 161 Ga. App. at 707-08, 289 S.E.2d at 543-44 (conjecture about what additional evi-
dence would disclose in the case).

66. Id. at 707, 289 S.E.2d at 543.
67. See generally Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance,

12 GA. ST. B.J. 11 (1975).
68. 242 Ga. 519, 242 S.E.2d 419 (1978).
69. See a discussion of the episode in SgErau., THE LAW OF MUNICIPAL TORT LIABILITY,

supra note 61, at 122-23.

1982]
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An illustration was Horton v. City of Atlanta,7" a municipal prison in-
mate's nuisance action for pain and suffering that resulted from being
sprayed with a pesticide to destroy body vermin." Although of the opin-
ion that the pleadings stated a nuisance claim, the court found the evi-
dence deficient under Palmerio's requirement that the municipality must
be "'performing a continuous or regularly repetitious act, or creating a
continuous or regularly repetitious condition,' or that defendant had
knowledge or was chargeable with notice of the dangerous condition."' s

Similarly unavailing was plaintiff's effort in McLaughlin v. City of Ros-
well s to impose nuisance liability upon the municipality for failure to
provide a guard at a school crossing.74 There the court employed the ele-
ment of municipal discretion to reject the claim.75

The court of appeals did overcome the nuisance limitation confronting
it in Owen v. City of Atlantas an action by property owners for damage
arising from operation of the municipal airport and the routing of flights.
In the trial court, the municipality prevailed with the defense that plain-
tiffs' claims were preempted by federal regulation of aircraft flights.77 Re-
versing the trial judge's grant of summary judgment, the court of appeals
traced the history of the federal preemption doctrine, conceding it to oust
other governments from the exercise of police power in areas in which the
federal government is preeminent.7 The court delimited, however, that
preemption is not "a doctrine behind which an airport proprietor whose

70. 159 Ga. App. 832, 285 S.E.2d 210 (1981).
71. Id. at 832, 285 S.E.2d at 210. The inmate died, allegedly as a result of the spraying,

which was administered upon the request of a fellow inmate.
72. Id. at 834, 285 S.E.2d at 212 (quoting Mayor of Savannah v. Palmerio, 242 Ga. 419,

426-27, 249 S.E.2d 224, 229 (1978)).
73. 161 Ga. App. 759, 289 S.E.2d 18 (1982).
74. Id. at 760, 289 S.E.2d at 19. Plaintiff had been struck by an automobile in attempt-

ing to cross the street. Id. at 759, 289 S.E.2d at 18-19.
75. 161 Ga. App. at 760, 289 S.E.2d at 19. The court said that in the absence of statutory

requirement, the maintenance of the crossing was a discretionary function and nonperform-
ance of that function would not entail nuisance liability. For a discussion of this 'nonfea-
sance' defense in nuisance law, see SENTELL, THE LAW OF MUNIcIPAL TORT LIABILITY, supra
note 61, at 121.

76. 157 Ga. App. 354, 277 S.E.2d 338, aff'd, 248 Ga. 299, 282 S.E.2d 906 (1981).
77. 157 Ga. App. at 354, 277 S.E.2d at 339. The municipality proffered this defense only

in respect to plaintiffs' trespass and nuisance claims; it conceded the statement of a claim
for inverse condemnation.

78. Id. at 354-55, 277 S.E.2d at 339-40. The court reviewed the leading decision of City
of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973), in which the United States
Supreme Court invalidated a municipal ordinance, under the supremacy clause, prohibiting
jet aircraft from taking off from a privately owned airport between certain hours. The Geor-
gia Supreme Court interpreted Burbank merely to stand "for the proposition that a non-
proprietor municipality, acting under its police power, may not regulate the timing of air-
craft landings." 157 Ga. App. at 356, 277 S.E.2d at 340 (emphasis in original).
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facility creates a 'nuisance' may hide, urging that its hands are tied be-
cause federal regulation has preempted all matters dealing with aircraft
flights." 9 Reserving the question of damages in the case for future resolu-
tion, the court thus disposed of the preemption defense. After granting
certiorari in Owen, the supreme court expressly agreed with the court of
appeals' analysis.0

An additional source of liability is that of insurance; statutes permit
municipalities to waive their immunity to the extent they procure auto-
mobile liability insurance.8 1 In City of Waycross v. Beaty,s2 the court of
appeals upheld the municipality's contention that the trial judge had
erred in denying a motion for reduction of the judgment in litigation aris-
ing out of an automobile collision. Reasoning that reduction was man-
dated by the insurance statute,8 3 the court rejected plaintiffs' argument
that the municipality should have submitted evidence of its protection
during the trial. Emphasizing that the statute expressly prohibits the
mention of insurance, the court responded that even "had the city at-
tempted to introduce the amount of its insurance protection at trial, such
evidence would have been properly and appropriately refused.""

Gay v. City of Romes" serves to remind that the law of municipal tort
liability is, at bottom, tort law. This action arose out of plaintiffs collision
with a municipal transit bus. The court, refusing to disturb the trial
judge's denial of the municipality's motion to dismiss, emphasized the
broad discretion vested in the judge regarding delay in filing the tran-
script.8 6 Rejecting plaintiff's contention that the judge erred in charging
comparative negligence, the court reviewed conflicts in the evidence and
police testimony that debris from plaintiff's car was found on the center

79. 157 Ga. App. at 356, 277 S.E.2d at 340. "The proprietor of an airport must bear its
rightful share of the legal liability for all the damage and loss resulting from and occasioned
by its facility." Id.

80. City of Atlanta v. Owen, 248 Ga. 299, 282 S.E.2d 906 (1981).
81. GA. CODE ANN. § 56-2437 (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 33-24-51

(Michie 1982) (editorial changes only). For analysis, see Sentell, Tort Liability Insurance in
Georgia Local Government Law, 24 MERCER L. REV. 651 (1973).

82. 157 Ga. App. 765, 278 S.E.2d 697 (1981).
83. GA. CODE ANN. § 56-2437, OFFICIAL CODE OF GA. ANN. § 33-24-51.
84. 157 Ga. App. at 766, 278 S.E.2d at 699. The court ordered a rehearing for the pur-

pose of determining the amount of the municipality's insurance.
85. 157 Ga. App. 368, 277 S.E.2d 741 (1981).
86. Id. at 369, 277 S.E.2d at 743. The court recounted plaintiff's uncontroverted explana-

tion that one attorney had absconded with the transcript money and that the other attorney
had suffered serious illness during the period. For less judicial sympathy when alleged con-
fusion in the city attorney's office caused the municipality to fail to respond to interrogato-
ries, see the survey period case of Troy v. City of Atlanta, 158 Ga. App. 496, 280 S.E.2d 892
(1981), reversing the trial judge who set aside a default judgment against the municipality.
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line of the street.87

The final two liability decisions of note, although not clearly tort cases,
featured the court of appeals' persistent efforts to discover municipal du-
ties. In City of Commerce v. Duncan & Godfrey, Inc.," the owner of a
supermarket sought to recover alleged overpayments for electricity pur-
chased from the municipality when, for a period of more than three years,
the municipality did not reveal an alternative billing method that would
have substantially reduced the charges. Holding a duty of disclosure to
exist, the court relied upon the municipality's superior knowledge of the
situation and the use by all other supermarkets of the alternative method.
Due to a violation of its duty to disclose, held the court, the municipality
had been unjustly enriched.8 9 Somewhat similarly, the court in City of
Douglas v. Johnson" upheld an action by the owner of a house for dam-
age allegedly caused by the municipality's refusal to connect electrical
service or to issue a building permit.3' Noting the claim to be based on
"breach of contract to perform a ministerial duty," the court confirmed
that "the operation of an electric power plant for profit is a ministerial
function.' 8

9 Affirming a denial of the municipality's motion for directed
verdict, 98 the court held it "a jury question as to whether a contract be-
tween the parties existed and if the breach of such a contract caused the
damages to appellees' house." 4

Authorities. Highly attractive to local governments, the statute au-
thorizing industrial development authorities" is now bearing the fruit of
litigation;" and one of the most interesting illustrations to date is Day v.
Development Authority.7 There, exposed to taxpayer challenge, the mu-
nicipal authority had acquired and improved land to be used and oper-
ated by a privately owned corporation as a retail grocery store. 8 In its

87. 157 Ga. App. at 370, 277 S.E.2d at 744. The jury had found a verdict in favor of the
municipality. Id. at 368, 277 S.E.2d at 743.

88. 157 Ga. App. 337, 277 S.E.2d 266 (1981).
89. Id. at 341, 277 S.E.2d at 270.
90. 157 Ga. App. 618, 278 S.E.2d 160 (1981).
91. Id. at 619, 278 S.E.2d at 162. The municipality had permitted plaintiffs to move the

house to the lot located inside the municipal limits. Id. at 618, 278 S.E.2d at 162.
92. 157 Ga. App. at 619, 278 S.E.2d at 162.
93. Id. The jury had found in favor of plaintiffs. Id. at 618, 277 S.E.2d at 162.
94. 157 Ga. App. at 619, 278 S.E.2d at 163. "Appellees are not barred from bringing a

tort action for the violation of a duty flowing from [the parties' contractual] relations." Id.
95. OFFICIAL CODE OF GA. ANN. tit. 36 ch. 62 (Michie & Supp. 1982), (formerly GA. CODE

ANN. ch. 69-15 (Harrison 1976 & Supp. 1982)).
96. See infra the discussion of "Authorities" in the portion of this survey dealing with

Counties, Part II.
97. 248 Ga. 488, 284 S.E.2d 275 (1981).
98. Id. at 488, 284 S.E.2d at 276. It was stipulated that under the authorized lease-

purchase arrangement the private company would have the advantage of lower than gener-
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review of the case, the supreme court conceded that the constitution em-
powered the General Assembly to include all trade and commerce within
the "projects" authorized.0' In the statute enacted, however, the court
viewed the legislature as having eschewed full use of that power.,00 Hold-
ing a grocery store not to constitute either an industrial facility or plant
or a building for handling agricultural products, the court concluded that
the 'Development Authorities Law' did not authorize the challenged en-
deavor.' 0' Observing the statute's declaration of liberal construction, the
court nevertheless was unwilling to employ an "ultra-liberal" 10 ,
interpretation.

Zoning. According to the volume of cases, the most controversial topic
in local government law during the current survey period was zoning; a
number of those cases aros& in the municipal context.'03

At this point it is almost trite to observe that in the seventh year fol-
lowing the phenomenon, the supreme court continues to reap the whirl-
wind of Barrett v. Hamby.'" A substantial quantity of litigation, as well
as an inordinate amount of the court's attention, focusses merely on ar-
ranging individual controversies on one side or the other of that epic deci-
sion. Jackson v. Goodman' illustrates a property owner's challenge that
succeeded.'" Referring to evidence of a contract to sell conditioned upon
rezoning of location and adjoining property uses and to evidence of un-
suitability of the property for its present zoning, the court held plaintiff
to have carried the burden of establishing unconstitutional detriment. 017

Two other decisions, in contrast, exemplify unsuccessful challenges. In

ally available interest rates.
99. Id. at 489, 284 S.E.2d at 276 (construing GA. CONST. art. IX, § 8, para. 2, GA. CODE

ANN. § 2-6502 (Harrison 1977)). That constitutional provision delegates broad authority to
the General Assembly to develop "trade, commerce, industry and employment opportuni-
ties." 248 Ga. at 489, 284 S.E.2d at 276.

100. 248 Ga. at 489, 284 S.E.2d at 276 (construing GA. CODE ANN. § 69-1507 (Harrison
1976 & Supp. 1982), OFFICIAL CODE OF GA. ANN. § 36-62-9 (Michie 1982)).

101. 248 Ga. at 489, 284 S.E.2d at 277. The court freely conceded that the legislature
could include grocery stores within its definition of authorized "projects," and on this point
distinguished Development Auth. v. Beverly Enters., 247 Ga. 64, 274 S.E.2d 324 (1981), up-
holding the inclusion of nursing homes. 248 Ga. at 490, 284 S.E.2d at 277.

102 248 Ga. at 490, 284 S.E.2d at 277.
103. See infra the discussion of "Zoning" in the portion of this survey dealing with

Counties, Part II.
104. 235 Ga. 262, 219 S.E.2d 399 (1975).
105. 247 Ga. 683, 279 S.E.2d 438 (1981).
106. Id. at 685, 279 S.E.2d at 440. Plaintiff property owner sought rezoning from resi-

dential to office-institutional, and the municipality had denied the application. Id. at 683,
279 S.E.2d at 439.

107. Id. at 685, 279 S.E.2d at 440. The court reversed the trial judge's further determina-
tion that the highest and best use of the property was office-institutional.
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Ohoopee Land Development Corp. v. Mayor of Wrightsville,'"0 the court
sustained a municipal refusal to rezone property from commercial to resi-
dential."0 ' Denigrating the property owner's efforts to show unconstitu-
tionality,1 10 the court found proof only that rezoning would increase the
value of the land.' Similarly, in Flournoy v. City of Brunswick,"s the
court reviewed the owner's evidence of location, of zoning of surrounding
property, and of increase in value if rezoned. Again the court concluded
that plaintiff had failed to carry his burden of proving significant detri-
ment from the municipality's failure to rezone from residential to limited
medical. 13 Accordingly, held the court, the municipality need not pro-
duce evidence justifying the zoning."

In other cases the issue was not the validity of existing zoning, but
rather whether the zoning permitted the owner's use of his property. City
of College Park v. Flynn s5 raised that quandary for the owners of a
home, located in a commercial-limited zoning district, who, for remunera-
tion, proposed to share the premises with twelve persons suffering from
various mental disabilities. 6  Interpreting the city's zoning ordinance,
the court held that the proposed use of the premises constituted both a
"family" and "dwelling" in the permitted sense." 7

The remaining cases presented attacks upon zoning ordinances prohib-
iting specific uses of property. The supreme court, in Jones v. City of
Marietta,"' provided short shrift to a property owner whom the munici-
pality had enjoined from maintaining junked automobiles. The ordinance
was not unconstitutional on its face, held the court, nor had the owner

108. 248 Ga. 96, 281 S.E.2d 529 (1981).
109. Id. at 97, 281 S.E.2d at 531. Plaintiff wished to develop the land for federally

funded public housing units. Id. at 96, 281 S.E.2d at 530.
110. 248 Ga. at 97, 281 S.E.2d at 531. The court said that the owner had not shown that

the existing zoning was unconstitutionally "confiscatory."
111. Id. Proof that the owner is being deprived of a more profitable use of his land does

not show unconstitutionality.
112. 248 Ga. 573, 285 S.E.2d 16 (1981).
113. Id. at 574, 285 S.E.2d at 18. Plaintiff's own witnesses conceded that the property

could be used as presently zoned and that rezoning would have an adverse impact upon
neighboring properties.

114. Id. That other encroachments in the neighborhood already existed did not show
unconstitutional treatment of plaintiff.

115. 248 Ga. 222, 282 S.E.2d 69 (1981).
116. Id. at 222, 282 S.E.2d at 70. The operation was a group personal care home, and the

owners assumed twenty-four hour responsibility for the persons received from state and
county health agencies.

117. Id. at 223, 282 S.E.2d at 70-71. On a motion for rehearing the court held immaterial
both the numbers and relationships of the "family" members and the receipt of remunera-
tion for the operation.

118. 248 Ga. 773, 285 S.E.2d 730 (1982).
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carried his burden of establishing unconstitutional application."' In War-
ren v. City of Marietta,"20 the court afforded only slightly more consider-
ation to the plight of an owner enjoined from the overnight parking of a
school bus in her driveway. 21 Balancing inconvenience to the owner"'2
against benefit to the public, ss the court again rejected pleas of police
power abuse and unconstitutional taking of property."1' Finally, the court
rendered its most elaborate analysis in Gouge v. City of Snellville,'1" a
landowner's challenge to the municipality's injunction of the maintenance
of a satellite television antenna in his front yard. To the complainant's
first amendment'" arguments, the court determined that the municipal-
ity's aesthetic interests outweighed regulation of the "non-communicative
aspect" 7 of the medium. Likewise rejecting the owner's contention of a
"confiscatory taking,""18 the court could find no significant detriment in
the minor inconvenience of moving the antenna to the back yard where,
according to the owner's own expert, it would receive the desired signals.
That the ordinance may be vague in its application to others, reasoned
the court, was of no assistance to one whose conduct clearly fell within
the "'hardcore' of the ordinance's prescriptions [sic]." Additionally,
had the owner applied for the required building permit before erecting
the antenna," 0 he could have received a municipal hearing without being
forced to seek injunctive relief."'

119. Id. at 773, 285 S.E.2d at 730.
120. 249 Ga. 205, 288 S.E.2d 562 (1982).
121. Id. at 206, 288 S.E.2d at 563. The court construed the ordinance's prohibition of

"business vehicles" to cover school buses.
122. Id. at 207, 288 S.E.2d at 564. The court reasoned that parking the school bus in the

driver's front yard was a matter of the driver's personal preference; she would not be fired
as a result of the parking prohibition.

123. Id. The court engaged the presumption of the ordinance's validity and relied upon
advancement of the city's aesthetic interests.

124. Id. at 206-07, 288 S.E.2d at 564.
125. 249 Ga. 91, 287 S.E.2d 539 (1982).
126. U.S. CONST. amend. I.
127. 249 Ga. at 92, 287 S.E.2d at 541. The court disclaimed any municipal regulation of

content.
128. Id. at 93, 287 S.E.2d at 542. The added expense and inconvenience did not rise to

the level of unconstitutionality.
129. Id. at 93-94, 287 S.E.2d at 542. The court stated that a person of common intelli-

gence would understand that the television antenna was a "structure" as prohibited by the
zoning ordinance.

130. Id. The owner apparently conceded that he had made no application for a building
permit.

131. Id. The court also was unreceptive to the argument that the municipality permitted
other "structures" in front yards: some of those may have been preexisting nonconforming
uses, and some selectivity of enforcement was permissible. Id. at 94-95, 288 S.E.2d at 543.
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II. COUNTIES

Home Rule. Home rule is a dynamic and multifaceted concept of local
government law.18 2 Unlike municipalities, Georgia counties derive their
home rule status directly from the constitution; like municipalities, how-
ever, that status is one of both delegated and reserved authority. 88 Fea-
turing judicial treatment of both the delegations and the reservations,'"
Gray v. Dixon"s5 provided important additional insight into the extent of
county home rule autonomy in Georgia.

Basically, Gray presented a disagreement between the chairman and
remaining members of a board of county commissioners over the mem-
bers' efforts to dilute the chairman's powers and to establish the office of
county manager. Acting under the auspices of the constitution's home
rule provision,136 the commissioners proposed to adopt four measures,
and the chairman challenged the validity of each. The first measure
amended the local statute creating the board of commissioners by elimi-
nating the chairman's position as chief executive county officer. Agreeing
with the chairman on the invalidity of that amendment, the supreme
court observed the home rule provision's express reservation to the Gen-
eral Assembly of actions affecting a county office and changing the form
of county government.18 7 The second proposed measure was a different
amendment to the local statute, vesting control over personnel subject to
the governing authority in the board rather than in the chairman. The
court upheld the validity of that amendment, noting that such personnel
were an express exception to matters reserved to General Assembly con-
trol.188 The third measure was a proposed ordinance, pursuant to a gen-
eral statute of 1974,189 creating the office of county manager and declaring
the manager chief executive county officer. The court sustained the valid-
ity of the 1974 general statute as a valid delegation to counties of one of
the matters reserved to the legislature by the home rule provision.14 0 The

132. See Sentell, Home Rule Benefits or Homemade Problems for Georgia Local Gov-
ernment?, 4 GA. ST. B.J. 317 (1968); Sentell, Local Government "Home Rule": A Place to
Stop?, 12 GA. L. REv. 805 (1978). See generally Sentell, The United States Supreme Court
as Home Rule Wrecker, Annual Survey of Georgia Law, 1981-1982, 34 MERCER L. REv. 363
(1982).

133. GA. CONST. art. IX, § 2, para. 1, GA. CODE ANN. § 2-5901 (Harrison 1977).
134. For more on the delegations, see Sentell, "Home Rule": Its Impact on Georgia

Local Government Law, 8 GA. ST. B.J. 277 (1972); for more on the reservations, see Sentell,
The Express Exclusions from Home Rule Powers, URB. GA., Feb. 1978, at 13.

135. 249 Ga. 159, 289 S.E.2d 237 (1982).
136. GA. CONST. art. IX, § 2, para. 1, GA. CODE ANN. § 2-5901(c) (Harrison 1977).
137. 249 Ga. at 159, 289 S.E.2d at 237.
138. Id. at 163, 289 S.E.2d at 241.
139. 1974 Ga. Laws 435.
140. 249 Ga. at 163, 289 S.E.2d at 241. The chairman had argued that the 1974 statute
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court reasoned that the reservation did not limit the power of the legisla-
ture itself to delegate the matter to counties.141 The commissioners could
not confer executive power on the manager, however, for the 1974 statute
dealt only with administrative duties. 4s The fourth proposed measure
was a different ordinance, again pursuant to the 1974 statute, creating the
office of county manager but deleting the grant of executive power. The
court sustained that ordinance without difficulty.

Legislation. In dealing with what might be characterized as matters
of legislative process affecting counties, 43 the supreme court focussed
upon a local statute enacted by the General Assembly and upon a rezon-
ing measure enacted by a county governing authority. The court was sur-
prisingly casual in treating the statute and surprisingly serious in treating
the rezoning measure.

The challenge to the statute came in Devier v. State"4  and was
founded upon the constitution's historic requirement that "[n]o law shall
pass which ...contains matter different from what is expressed in the
title thereof.' 145 Charging a clear violation of that command, the chal-
lenger showed that the case turned upon the provision in a local statute' 6

changing the boundary between Floyd County and Cass County'4 7 and
that the title of that statute referred to changes of boundaries between
the counties of Lee and Sumter, Lumpkin and Hall, and Cobb and Chero-
kee.1 4s Completely unimpressed with the challenger's position, the court
emphasized the presence in the title of a "general clause,"' '' 4 and held
that clause sufficient to save the statute.5 0 The result, of course, was that
a statute containing a title expressly referring to six named counties and

itself was invalid under the home rule provision. Id. at 161, 289 S.E.2d at 239.
141. 249 Ga. at 163, 289 S.E.2d at 241. "In enacting Ga. Laws 1974, pp. 435-6 the Gen-

eral Assembly had simply agreed to share with certain county governments a limited portion
of its power to change the form of county government." Id.

142. 249 Ga. at 164, 289 S.E.2d at 241. The grant of executive powers, therefore, would
run afoul of the home rule provision's reservation.

143. See generally Sentell, The Legislative Process in Georgia Local Government Law,
5 GA. L. REv. 1 (1970).

144. 247 Ga. 635, 277 S.E.2d 729 (1981).
145. GA. CONST. art. III, § 7, para. 4, GA. CODE ANN. § 2-1304 (Harrison 1977). For a

history of the command, see Mayor of Macon v. Hughes, 110 Ga. 795, 36 S.E. 247 (1900).
For a treatment of the rather remarkable manner in which the courts have concluded that
the command does not apply to legislation enacted by local governing bodies, see Sentell,
Selected Oddities in Georgia Municipal Law, 9 GA. L. REv. 783 (1975).

146. 1851-52 Ga. Laws 65.
147. 247 Ga. at 635-36, 277 S.E.2d at 730. The challenger was a defendant in a criminal

case who had filed a plea to the venue of the superior court in which he had been indicted.
148. Id. at 636, 277 S.E.2d at 730.
149. 247 Ga. at 636, 277 S.E.2d at 730.
150. Id. The court relied upon Martin v. Broach, 6 Ga. 21 (1849).
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a provision dealing with two unnamed counties complied with the consti-
tution's requirement that all statutes contain only provisions expressed in
the title.

The challenge to the rezoning measure, which was presumably a resolu-
tion, came in South Jonesboro Civic Association v. Thornton1 ' and was
founded upon a county resolution requiring the county commissioners to
advertise rezoning hearings at least fifteen days in advance. Charging vio-
lation of that requirement, the challengers showed that the commission-
ers had adopted a rezoning measure following a hearing for which no no-
tice was provided."' 2 Highly receptive to the challengers' position, the
court emphasized that a "governmental agency in rezoning must strictly
comply with notice requirements embodied in zoning ordinances" 153 and
reversed the trial judge's direction of a verdict against the challengers.
The result, of course, was a judicial opinion providing no hint of earlier
pronouncements that procedural requirements of ordinances and resolu-
tions were not binding upon local governing authorities.'"

Schools. The overshadowing event of the year in school litigation was
without question McDaniel v. Thomas, 55 the constitutional attack upon
Georgia's system of funding public education. Basically, plaintiffs' con-
tentions were that the system's dependence upon local ad valorem taxa-
tion necessarily effected, for children in school districts with a low prop-
erty tax base, a denial of equal protection'" and a deprivation of
adequate education"s as guaranteed by the Georgia Constitution. In an
exhaustive opinion, the supreme court traced the history of financing
public education in Georgia and held the issues presented to be justicia-
ble ones. Designating the "local supplement"'" feature of the system as

151. 248 Ga. 65, 281 S.E.2d 507 (1981).
152. Id. at 66, 281 S.E.2d at 508. This, according to the court, was undisputed. Id at 67,

281 S.E.2d at 509.
153. 248 Ga. at 67, 281 S.E.2d at 509. It was immaterial that the county's notice resolu-

tion may be more stringent than due process requirements. Id. at 66, 281 S.E.2d at 508-09.
154. See, e.g., South Ga. Power Co. v. Baumann, 169 Ga. 649, 151 S.E. 513 (1929), as

well as the discussion in Sentell, The Legislative Process in Georgia Local Government
Law, 5 GA. L. REV. 1 (1975). In Save The Bay Comm., Inc. v. Mayor of Savannah, 227 Ga.
436, 181 S.E.2d 351 (1971), the court indicated a shift in the rule, at least in respect to
notice requirements in zoning ordinances. On whether Save The Bay Comm. also changes
the more general rule of South Ga. Power Co., see R.P. SENTELL, STUDIES IN GEORGIA LocAL
GOVERNMENT LAW 382-83 (3d ed. 1977).

155. 248 Ga. 632, 285 S.E.2d 156 (1981).
156. GA. CONsT. art. I, § 2, para. 3, GA. CODE ANN. § 2-203 (Harrison 1977).
157. Id. art. VIII, § 1, para. 1, GA. CODE ANN. § 2-4901 (Harrison 1977); id. art. VIII, § 8,

para. 1, GA. CODE ANN. § 2-5601 (Harrison 1977).
158. 248 Ga. at 636, 285 S.E.2d at 160. "[A]II 187 local school districts in Georgia supple-

ment the Adequate Program for Education in Georgia (APEG) with funds derived from
local property tax assessments." Id. at 636, 285 S.E.2d at 159.
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largely responsible for the disparity in funding among school districts, the
court conceded a direct relationship between level of funding and educa-
tional opportunities. 5

Substantively, the court first examined the Georgia Constitution's di-
rection that "the General Assembly shall by taxation provide funds for an
adequate education for the citizens of Georgia."' 0 Contrasting that di-
rection with other specific provisions on local school obligations, the court
could find no requirement that the state equalize educational opportuni-
ties between districts.''6 Neither was the court willing to determine that
public education in some districts was so deficient that it failed the "ade-
quacy"16 2 standard.

Under its equal protection analysis, the court held that education is not
a fundamental right, and thus Georgia's system need only satisfy a ra-
tional relationship test.1s Administering that test, the court reasoned
that the system sought to provide basic educational funding to children
throughout the state and to preserve the principle of local contribution.'"
Although it yielded poor equalization results, the system "does bear some
rational relationship to legitimate state purposes,"'6 5 the court an-
nounced, and thus is not violative of equal protection. ' "

Finances. Contributing as equal and interdependent factors to the
world of county finance are the powers of taxing and spending. Histori-
cally, Georgia law has employed a peculiarly prohibitive stance in ap-
proaching both those powers, a stance insisting generally upon specific
authorizations in both the constitution and statutes.' 7 Recent years have
signaled a possible yield in rigidity,'" however, and Peacock v. Georgia

159. 248 Ga. at 637, 285 S.E.2d at 160.
160. GA. CONsT. art. VIII, § 8, para. 1, GA. CODE ANN. § 2-5601 (Harrison 1977).
161. "Nowhere in Article VIII of the Constitution is there any express statement as to

the obligation of the state to equalize educational opportunities." 248 Ga. at 643, 285 S.E.2d
at 164.

162. Id. at 644, 285 S.E.2d at 165. The court thought it primarily a responsibility of the
General Assembly to give content to the term "adequate."

163. Id. at 646-47, 285 S.E.2d at 167. The court relied heavily upon the United States
Supreme Court's analogous approach under federal equal protection in San Antonio School
Dist. v. Rodriguez, 411 U.S. 1 (1973).

164. 248 Ga. at 645, 285 S.E.2d at 166. "What is disturbing about finding such an obliga-
tion under state equal protection is the fact that an entire article of the Georgia Constitu-
tion (Article VIII) is specifically devoted to education." Id.

165. Id. at 648, 285 S.E.2d at 168.
166. Id. In order to avoid complacency, the court instructed as follows: "It is clear that

a great deal more can be done and needs to be done to equalize educational opportunities in
this state. For the present, however, the solutions must come from our lawmakers." Id.

167. See Sentell, The County Spending Power: An Abbreviated Audit of the Account,
16 GA. L. REv. 599 (1982).

168. Id.
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Municipal Association' may confirm those sightings. "  Peacock
presented challenges to the use of county tax revenues to finance the pro-
grams and activities of the Association of County Commissioners of Geor-
gia, an organization whose members included elected county officials and
that was engaged in efforts to influence state legislators.1 7 1 Dismissing the
action for failure to join indispensable parties, 1 7 the supreme court, nev-
ertheless, confronted the substantive challenges by distinguishing prior
decisions in which it had invalidated attempts by county officials to influ-
ence county voters.17 8 Those attempts were "far different," the court de-
lineated, and encompassed "the possibility of the corrupt use of influence
to perpetuate a local administrator's power. 1 7 4 In contrast, county gov-
ernments may appropriate and expend money "for public purposes con-
nected with the administration of county. . . governments.' ' 7 5 Observing
constitutional and statutory authorization for county taxation to pay ex-
penses of county government, the court declared that "in today's complex
world the activities carried on by defendant organizations constitute nec-
essary activities for the administration of county government.' l7

Taxation. The courts considered the typical assortment of taxation
issues during the year, most of them touching upon facets of ad valorem
taxation. DeKalb County v. City of Decatur7 7 raised yet another 'double
taxation' argument in the form of a complaint by municipalities and their
individual taxpayers against a county resolution imposing ad valorem
taxes upon all property in the county. Rejecting that complaint, the su-
preme court held that a local constitutional amendment providing special
service tax districts within the county did not exempt property inside
municipalities from the payment of county wide taxation.1 7

8 Remarking
that owners of such property used and enjoyed various county facilities

169. 247 Ga. 740, 279 S.E.2d 434 (1981).
170. The case also dealt with municipalities; see supra the discussion, "Powers".
171. 247 Ga. at 740, 279 S.E.2d at 426. Those efforts allegedly consisted of meetings,

meals, literature, and the like.
172. Id. at 743, 279 S.E.2d at 438 (plaintiffs had failed to join the member counties

themselves).
173. Id. at 741-42, 279 S.E.2d at 437. See McKinney v. Brown, 242 Ga. 456, 249 S.E.2d

247 (1978); Harrison v. Rainey, 227 Ga. 240, 179 S.E.2d 923 (1971).
174. 247 Ga. at 742, 279 S.E.2d at 437.
175. Id.
176. Id. at 743, 279 S.E.2d at 437. Another survey period decision on county finance,

Lomax v. McBrayer, 248 Ga. 753, 286 S.E.2d 35 (1982), upheld the expenditure from county
general funds of monies matching the total amount of school employee pension contribu-
tions each year rather than the net employee contributions remaining after refunds to em-
ployees who had withdrawn from the plan during the year.

177. 247 Ga. 695, 279 S.E.2d 427 (1981).
178. Id. at 697, 279 S.E.2d at 429. The court held the local amendment to be a self-

executing one. Id. at 696, 279 S.E.2d at 428.
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and services, 17
9 the court refused to order what it characterized as a "roll

back of county taxes only for those county taxpayers whose properties
... are situated within municipalities located in DeKalb County."180

On at least two occasions the tax challengers relied directly upon the
Georgia Constitution's command that "[a]ll taxation shall be uniform
upon the same class of subjects within the territorial limits of the author-
ity levying the tax."'1' Plaintiff in Rogers v. DeKalb County Board of
Tax Assessors'8s contended the command to be breached when tax asses-
sors used a "blue book" method of determining "fair market value" of
aircraft and a "cost-less-depreciation 1' 8

3 method of valuing other tangible
personal property. Sustaining the validity of the assessors' practice,' the
court formulated the rule as follows:

While "[tlhe tax assessors must use the same standard [i.e., fair market
value] or system [i.e., 40% of fair market value] in determining and
fixing the taxable value of all property of the same class ... it [is] not
[im]permissible under the uniformity of taxation provision of the consti-
tution to apply different methods of arriving at the fair market value of
tangible property."' 18

In Williams v. DeKalb County,'" the court was similarly unreceptive to
the challenger's effort to demonstrate nonuniformity by showing his prop-
erty to be taxed higher than property in a neighboring county. The court
reasoned that "uniformity" means only "that the property be assessed
uniformly with other property included in the county's own tax digest.' 8 7

179. 247 Ga. at 697, 279 S.E.2d at 429. It was in this fashion that the court harmonized
the local amendment with the general mandate in the constitution that all taxation shall be
uniform. GA. CONST. art. VII, § 1, para. 3 (1976, amended 1980), GA. CODE ANN. § 2-4603
(Harrison 1977 & Supp. 1982).

180. 247 Ga. at 698, 279 S.E.2d at 429. The court said that "[tihe intention of the Gen-
eral Assembly and of the people of DeKalb County to provide such a tax roll back or ex-
emption is not expressed distinctly in the local amendment and will not be held to arise by
implication." Id.

181. GA. CONST. art. VII, § 1, para. 3 (1976, amended 1980), GA. CODE ANN. § 2-4603
(Harrison 1977 & Supp. 1982).

182. 247 Ga. 726, 279 S.E.2d 223 (1981).
183. Id. at 726, 279 S.E.2d at 224.
184. The court emphasized that the challenger offered no evidence showing that the

methods used did not provide the best information obtainable for the property to which
they were applied. Id. at 728, 279 S.E.2d at 225.

185. 247 Ga. at 728, 279 S.E.2d at 225 (quoting Chilivis v. Backus, 236 Ga. 88, 90, 222
S.E.2d 371, 374 (1976)). The court reached the same conclusion in respect to the challenger's
equal protection claims. 247 Ga. at 729, 279 S.E.2d at 225.

186. 249 Ga. 164, 289 S.E.2d 235 (1982).
187. Id. at 165, 289 S.E.2d at 237. Thus, the court upheld the trial judge's exclusion of

the challenger's evidence of the neighboring county's tax digest. In respect to collection of
ad valorem taxes, see Roberts v. Ford Motor Credit Co., 160 Ga. App. 827, 288 S.E.2d 238
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In 1979 the supreme court affirmed a trial judge's order that county tax
assessors consider 'existing use' in appraising rural land.' During the
current survey period, Cobb County Board of Tax Assessors v. Sibley"'8

returned that issue to the court via taxpayer complaints that the asses-
sors had failed to comply. Refusing to disturb the trial judge's findings
that at least seventy-two percent of the rural land valuations remained
unchanged, and the assessors were thus in noncompliance, the court nev-
ertheless reversed the judge's order which compelled settlement of tax
payments based on the county's 1976 digest. 90 Rather, held the court,
the judge must remand to the assessors the question of rural land assess-
ments for the years involved."s' The court of appeals confronted a highly
similar factual situation in Dotson v. Henry County Board of Tax Asses-
sors, 1 2 another taxpayer complaint that county assessors had failed to
comply with an order to consider existing use in valuing land used exclu-
sively for timber and grazing."13 Noting that upon reevaluation the asses-
sors had failed to change the appraisal, the court could find no evidence
of actual compliance"' 4 in spite of the trial judge's finding of an "honest
effort""' to comply with the order. Accordingly, the court again re-
manded to the assessors the task of reevaluation with directions that they
consider the uncontroverted evidence of the land's existing use and pro-
duce a valuation reflective of that use.'"

The period's ad valorem tax exemption controversy surfaced in Roberts
v. Ravenwood Church"1 and involved a two-story dwelling allegedly used
for religious worship by a church whose members were referred to as
witches and warlocks.1ss Summarizing testimony that the church, al-

(1982), in which the court of appeals held that an automobile manufacturer possessing a
pretax security interest in cars seized by the tax commissioner for payment of a car dealer's
entire tax bill could reclaim those cars from the commissioner by paying the past taxes due
on each car. Id. at 828, 288 S.E.2d at 240.

188. Cobb County Bd. of Tax Assessors v. Sibley, 244 Ga. 404, 260 S.E.2d 313 (1979).
189. 248 Ga. 383, 283 S.E.2d 452 (1981).
190. Id. at 384, 283 S.E.2d at 453. The 1977 through 1980 tax digests were in issue.
191. Id. Otherwise, said the court, its order would be defeated rather than effected.
192. 161 Ga. App. 257, 287 S.E.2d 696 (1982).
193. Id. at 257, 287 S.E.2d at 697. That order was contained in Dotson v. Henry County

Bd. of Tax Assessors, 155 Ga. App. 557, 271 S.E.2d 691 (1980).
194. 161 Ga. App. at 259, 287 S.E.2d at 698. The court said the only evidence of compli-

ance was "self-serving opinions of the assessors themselves." Id. at 258, 287 S.E.2d at 698.
195. Id. at 258, 287 S.E.2d at 697. The court would not disturb the judge's finding that

the assessors were not in contempt.
196. Id. at 259, 287 S.E.2d at 698. The court said the valuation was to reflect "the $200

to $700 per acre value of such land when used solely for agricultural purposes." Id.
197. 249 Ga. 348, 290 S.E.2d 80 (1982).
198. Id. at 349, 290 S.E.2d at 81. OFFICIAL CODE OF GA. ANN. § 48-5-41(a)(2) (Michie

1982), GA. CODE ANN. § 91A-1102(a)(2) (Harrison 1980) provides exemption from ad
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though not Christian, did believe in the teachings of Christ and did not
believe in the devil, a majority of the supreme court affirmed the trial
judge's finding that the activities in issue did constitute religious wor-
ship. 99 Moreover, the court proceeded, tax exemption is determined by
the primary rather than exclusive use of the property.200  The court ac-
cordingly reversed the trial judge, who had refused an exemption because
members used three rooms in the dwelling for residential purposes.0 1

Finally, in a case not involving ad valorem taxation, the supreme court
considered the constitutionality of Georgia's bank share tax, the tax upon
bank shares held by stockholders based on the net worth of a bank with-
out subtracting the value of federal securities owned by the bank.'2 In
Bartow County Bank v. Bartow County Board of Tax Assessors,2 0

3 the
court afforded the issue lengthy analysis, traced decisions by the United
States Supreme Court, as well as congressional enactments,21" and upheld
the validity of the tax. 05 The court concluded that the tax statute vio-
lated neither a seemingly inconsistent federal enactment of 19592" nor
the supremacy clauses of the federal' 7 and state 08 constitutions.

Liability. County immunity from tort liability is the well-established
general rule in Georgia,'" and the court of appeals demonstrated routine
application of that rule in Sellfors v. DeKalb County.10 The court af-

valorem taxation for all "places of religious worship."
199. 249 Ga. at 351, 290 S.E.2d at 82. In his dissent, Chief Justice Jordan, with a concur-

rence by Justice Clark, took issue with that finding. Id. at 352, 290 S.E.2d at 83 (Jordan,
C.J., dissenting).

200. 249 Ga. at 351, 290 S.E.2d at 82. The court "disapproved" a suggestion to the con-
trary in Columbus Bd. of Tax Assessors v. Outreach for Christ, Inc., 241 Ga. 2, 243 S.E.2d
42 (1978).

201. 249 Ga. at 349, 290 S.E.2d at 81. "A review of the Georgia cases shows that whether
property qualifies for a tax exemption as a place of religious worship is determined by look-
ing to the primary use of the property." Id. at 351, 290 S.E.2d at 82.

202. GA. CODe ANN. § 91A-3301 (Harrison 1980), OFFICIAL CODE OF GA. ANN. § 48-6-90
(Michie 1981) (editorial changes only).

203. 248 Ga. 703, 285 S.E.2d 920 (1982).
204. Id. at 703, 285 S.E.2d at 921. The court initiated its analysis with McCulloch v.

Maryland, 17 U.S. (4 Wheat.) 316 (1819).
205. 248 Ga. at 711, 285 S.E.2d at 927. The court reasoned that the tax "is upon the

bank's shareholders rather than the bank itself, although the value of those shares is based
upon the capital (net worth) of the bank." Id. at 704, 285 S.E.2d at 922.

206. 31 U.S.C. § 742 (1976). The court could not believe that it was the intent of Con-
gress to overrule 94 years of settled law. 248 Ga. at 709-11, 285 S.E.2d at 925-26.

207. U.S. CONST. art. VI, cl. 2.
208. GA. CoNsT. art. XI, § 1, pars. 1, GA. CODE ANN. § 2-6801 (Harrison 1977).
209. OFFICIAL. CODE OF GA. ANN. § 36-1-4 (Michie 1982), GA. CODE ANN. § 23-1502 (Harri-

son 1971): "A county is not liable to suit for any cause of action unless made so by
statute."

210. 157 Ga. App. 731, 278 S.E.2d 489 (1981).
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firmed the dismissal of an action against the county arising from the
crash of a jet airplane at the county airport which crash allegedly was
caused by the ingestion of birds into the engines. The court considered
this issue foreclosed by the supreme court's earlier disposition of similar
claims regarding the crash.2 1' The court afforded the same summary
treatment in Christensen v. Floyd County,21 2 which was an action for in-
juries allegedly resulting from the county's failure to erect a stop sign at
the dead end of a road. The dismissal pivoted upon plaintiff's noncompli-
ance with the statutory requirement of a written claim to the county
within twelve months after the action's accrual.2 12

Conceding that statutes provide a limited waiver of county immunity
for the garnishment of officials' and employees' salaries, " the court held
the waiver did not encompass the controversy presented by Grant v.
Barge."' That controversy revolved around funds that the county paid
into the registry of the trial court and that were then claimed by an attor-
ney of the party to whom the county had been adjudged liable.216 The
court held the funds not subject to garnishment and set aside the trial
judge's disbursement of the funds to the attorney.21 7

A traditional effort at avoiding the bar of county immunity entails redi-
rection of the cause of action against the county officers and employees
individually.2" In 1980, the supreme court used the occasion of Hennessy
v. Webb 219 to review Georgia law on individual responsibility and emerged

211. Miree v. United States, 242 Ga. 126, 249 S.E.2d 573 (1978).
212. 158 Ga. App. 274, 279 S.E.2d 723 (1981).
213. Id. at 274, 279 S.E.2d at 723 (construing GA. CODE ANN. § 23-1602 (Harrison 1971),

OFFICIAL CODE OF GA. ANN. § 36-11-1 (Michie 1982) (editorial changes only)). Unaccounta-
bly, the court also digressed into an explanation of why the county was not liable for a
'governmental' function, but would be for a street defect or a nuisance, concepts applying
only to municipal liability in Georgia. See also Neely v. Richmond County, 161 Ga. App. 71,
289 S.E.2d 258 (1982), in which, in affirming summary judgment against an attorney's coun-
terclaim against the county, the court repeated the precept that "[qluantum meruit, as a
basis of recovery, is not available when a county is the defendant." Id. at 73, 289 S.E.2d at
260. For treatment of this latter precept, see Sentell, County Contracts in Geor-
gia: "Written and Entered," Annual Survey of Georgia Law, 1979-1980, 32 MERCER L.
REV. 283 (1980).

214. GA. CODE ANN. § 46-306 (Harrison 1979 & Supp. 1982), OFFICIAL CODE OF GA. ANN.
§ 18-4-21 (Michie 1982) (editorial changes only).

215. 160 Ga. App. 488, 287 S.E.2d 393 (1981).
216. Id. at 489, 287 S.E.2d at 393. The court explained that the litigation itself had

transpired in federal district court and that the federal court had ordered the funds paid to
the party and not to the attorneys in the case.

217. Id. Because the funds were not covered by the waiver statute, reasoned the court,
the general rule of county immunity prevailed.

218. See generally Sentell, Georgia Local Government Officers: Rights for Their
Wrongs, 13 GA. L. REv. 747 (1979).

219. 245 Ga. 329, 264 S.E.2d 878 (1980).



1982] LOCAL GOVERNMENT 247

with a general delineation between "discretionary" acts and acts done
with "wilfulness, malice, or corruption."110 During the current survey pe-
riod the court of appeals expended considerable energy in locating litiga-
tion upon one side or the other of that delineation.

Holloway v. Dougherty County School System"" presented an action
against county school officials in their individual capacities for injuries to
a child who fell from a milk crate upon which she was standing to drink
from a school water fountain."' Emphasizing that the appeal arose from
the trial judge's grant of defendants' motion to dismiss,'" and observing
that plaintiff had expressly alleged "wilful and intentional"" 4 conduct by
defendants, the court of appeals reversed. The court reasoned that should
plaintiff be able to prove her allegations, however unlikely that possibil-
ity, she would have escaped the bar of sovereign immunity and, accord-
ingly, her claim was not subject to dismissal." 5 Fashioning an even finer
line, the court concluded that defendants' motions for summary judgment
should be granted in Truelove v. Wilson,"'6 an action for the death of a
schoolgirl struck by a falling metal soccer goal." 7 Again focussing upon
the Hennessy delineation, the court conceded that plaintiff's complaint
against the individual school officials employed terms such as "wilful,"
"wanton," and "reckless disregard."" 8 Those terms, however, the court
construed to refer to negligence rather than conduct, a distinction of high
importance:"' "Proof of wilful or wanton conduct will remove the shield
of sovereign immunity; proof of negligence will not."' 30 Equally unsuc-

220. Id. at 331, 264 S.E.2d at 880.
221. 157 Ga. App. 251, 277 S.E.2d 251 (1981).
222. Id. at 251-52, 277 S.E.2d at 252. The action was also against the school system itself

and the officials in their official capacities, but the court had little difficulty in applying
immunity to those portions of the complaint. Id. at 252-53, 277 S.E.2d at 252-53.

223. 157 Ga. App. at 254-55, 277 S.E.2d at 253-54 (as distinguished from a motion for
summary judgment).

224. Id. at 254, 277 S.E.2d at 254. Otherwise, said the court, the maintenance and super-
vision of school water fountains were clearly discretionary.

225. Id. at 254-55, 277 S.E.2d at 253-54. Thus it could not be said as a matter of law that
beyond doubt plaintiff would not be able to prove her claim.

226. 159 Ga. App. 906, 285 S.E.2d 556 (1981).
227. Id. at 906, 285 S.E.2d at 557. Again, the action was also against the school system,

and again the court applied immunity.
228. Id. at 907-08, 285 S.E.2d at 558. Otherwise, said the court, the acts or omissions

complained of were all discretionary.
229. Id. The court said that "conduct" encompasses the element of intent.
230. Id. Thus, defendants' motions for summary judgment, supported by uncontradicted

evidence, should have been granted. The court also held the evidence to show that certain
of the officials did not, as alleged by plaintiff, act outside the scope of their authority, which
would have been yet another means of preventing a governmental official from escaping
liability in his individual capacity. Id. at 908-09, 285 S.E.2d at 559-60.
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cessful, plaintiff in Dillard v. Fussell s3' sought recovery against school of-
ficials for an alleged wrongful suspension, but she showed at most that
the officials had made a 'hurried and erroneous' decision. That showing
could not prevail, held the court, against defendant's affidavit which es-
tablished that he did not act without the scope of his authority or
wilfully, corruptly, or maliciously.2 32

Authorities. As noted earlier in this survey, 33 an unfolding saga in
local government law revolves around the statutory authorization for in-
dustrial development authorities.2 " A facet of that saga, illustrated by
DeKalb County Board of Tax Assessors v. W.C. Harris & Co., 3 6 concerns
the nature of the property interest acquired by private lessees from such
authorities. In that case the supreme court reviewed the points that
under the general authorization statute only the authority, not the pri-
vate lessee, is exempt from taxation3M and that the long term lease in
issue contained a contract to buy at a nominal consideration at the lease's
conclusion. s3 7 On the one hand, the court rejected the lessee's characteri-
zation of the interest as an "usufruct": s38 both the term and the provi-
sions of the lease indicated a taxable estate. On the other hand, the court
also rejected the assessors' characterization of "fee simple abso-
lute": 23 9 restrictions on the interest granted were inconsistent with that
conclusion. Accordingly, the court adopted an intermediate posi-
tion: provisions of the lease, alloting various rights and responsibilities
to the lessee," ' evidenced the parties' intentions to create a taxable lease-
hold estate, and the lessee was subject to ad valorem taxation on the fair

231. 160 Ga. App. 382, 287 S.E.2d 96 (1981).
232. Id. at 383, 287 S.E.2d at 98. Accordingly, under the Hennessy delineation, the court

held defendant officials entitled to a motion for summary judgment.
233. See supra the discussion of "Authorities" in the portion of the survey dealing with

Municipalities, Part I.
234. OFFICIAL CODE OF GA. ANN. tit. 36 ch. 62 (Michie & Supp. 1982) (formerly GA. CODE

ANN. ch. 69-15 (Harrison 1976 & Supp. 1982)).
235. 248 Ga. 277, 282 S.E.2d 880 (1981).
236. Id. at 279, 282 S.E.2d at 883 (construing GA. CODE ANN. § 69-1510 (Harrison 1976 &

Supp. 1982), OFFICIAL CODE OF GA. ANN. § 36-62-3 (Michie 1982)).
237. 248 Ga. at 279, 282 S.E.2d at 883. The lessee agreed to purchase, and the authority

agreed to sell the property for $10.00 once the revenue bonds had been paid in full.
238. Id. at 280, 282 S.E.2d at 884. The term was for more than five years and thus pre-

sumptively created an estate for years.
239. Id. at 280, 282 S.E.2d at 883. The lease limited expenditures on and modifications

to the property, retained the authority's right of inspection, restricted the purposes for
which the project could be operated, and prohibited the lessee's conveyance of its interest
during the lease term.

240. Id. at 279-80, 282 S.E.2d at 883. The lease required the lessee to pay insurance and
taxes on the interest, authorized assignments and subleases, and granted limited rights of
modifications or improvements.

248 [Vol. 34
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market value of that possessory interest.2"
When a county industrial development authority was not created pur-

suant to the general statutory authorization but rather was established by
a local amendment to the constitution, the taxation conundrum might re-
ceive a different disposition. For instance, McMillan v. Jacobs14' raised
the issue in respect to a leasehold interest granted by an authority under
an amendment that declared exempt from local taxation "all lands and
improvements thereon, the title to which is vested in the Authority.' '2

Noting that other local amendments of similar vintage, creating other de-
velopment authorities, expressly denied tax exemption to the authority's
tenants, the supreme court held the leasehold in issue exempt from local
taxation. Because title to the land and its original improvement re-
mained in the authority, held the court, a leasehold interest in that land
and improvement was exempt from taxation "regardless of by whom they
may be possessed."'

2
5

A final issue of intrigue, evoked by Caldwell v. Hospital Authority,'"4 is
whether a county hospital is barred by the 'creature concept' from em-
ploying due process or equal protection to challenge the constitutionality
of a state statute.'  Avoiding the issue, the court found express power
granted to the authority by general statute to exercise all powers pos-
sessed by private corporations '4 and held that grant to include "stand-

241. For a discussion of property interest distinctions in local ad valorem taxation gener-
ally, see Sentell, Caesar Confronts Caesar: Local Government Property Taxation and Lo-
cal Government Property, Annual Survey of Georgia Law, 1978-1979, 31 MERCER L. REv.
293 (1979).

242. 249 Ga. 117, 288 S.E.2d 211 (1982).
243. Id. at 117, 288 S.E.2d at 212 (quoting 1962 Ga. Laws 1079, 1080). See, GA. CONST.

art. IX, § 4, para. 3, GA. CODE ANN. § 2-6103 (Harrison 1977) (local amendment for Screven
County). The lessee consistently had failed to return the leased land and original building
for taxation but consistently had made returns of all other buildings and improvements
thereafter placed on the land. 249 Ga. at 117, 288 S.E.2d at 212.

244. 249 Ga. at 119, 288 S.E.2d at 213. The court thus rejected the challengers' conten-
tion that in construing this local amendment, the court should refuse to consider other
amendments establishing other development authorities. Rather, the court proclaimed that
"[wihat is said by the framers in reference to the lessees of some of these authorities dis-
tinctly reveals the intention of the framers as to the tax-exempt status of the lessees of
others." Id. at 118-19, 288 S.E.2d at 213.

245. 249 Ga. at 119, 288 S.E.2d at 213.
246. 248 Ga. 887, 287 S.E.2d 15 (1982).
247. Id. at 887-88, 287 S.E.2d at 17. For analysis of that concept as it applies to local

governments, see Sentell, When a Mother Hurts Her Young: Local Government Constitu-
tional Protection Against the State (Part I), URs. GA., May 1981, at 31; (Part II), URB. GA.,
June 1981, at 33.

248. GA. CODE ANN. § 88-1805 (Harrison Supp. 1982), OFFICIAL CODE OF GA. ANN. § 31-7-
75 (Michie Supp. 1982). 248 Ga. at 887-88, 287 S.E.2d at 17.
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ing' ' 2," to attack the state employment security statute. Then, focussing
upon the statute itself, the court upheld the provision requiring a "reim-
bursable employer" to pay benefits on a period of employment that the
employee voluntarily terminated."" The court concluded that provision
to bear a substantial relationship to the employment security statute's
purpose to spread and lighten the burden of involuntarily unemployed
workers."'s

Zoning. A majority of the zoning cases, previously marked as the pe-
riod's most numerous instances of litigation, 5 ' arose in county govern-
ment. There, too, the heritage of Barrett v. Hamby 25

3 was indelible as the
supreme court again posted individual controversies upon either side of
the illusive boundary. A request for rezoning that did not attain Barrett
proportions was DeKalb County v. Chamblee Dunwoody Hotel Partner-
ship,'" a reversal of the trial judge's order for rezoning. Conceding the
property owner's showing of a more profitable use if rezoned, the court
emphasized admissions that the property possessed substantial value as
presently zoned, admissions of the county's plan to keep the area essen-
tially residential, and rezoning's adverse impact upon the residential
neighborhood. Accordingly, the court found evidence to support the
county's denial.'"5 In contrast, Bobo v. Cherokee County'" illustrated
the fulfillment of Barrett's rule. Holding error in the county's denial of
rezoning, a majority of the court canvassed testimony that the land was
unusable as presently zoned and would increase substantially in value if
rezoned, and that rezoning would not adversely affect either the residen-
tial neighborhood or the traffic flow."57 The county's evidence failed to
establish hardship to the public,'" the court concluded, and the denial of

249. 248 Ga. at 888, 287 S.E.2d at 17 (construing GA. CODE ANN. ch. 54-6 (Harrison
Supp. 1982), OFFICIAL CODE OF GA. ANN. ch. 34-8-1 (Michie Supp. 1982)).

250. GA. CODE ANN. § 54-622 (Harrison Supp. 1982), OFICI CODE OF GA. ANN. § 34-8-
122 (Michie 1982) (editorial changes only). The employer argued unfairness in being forced
to pay benefits on an employee whose employment the employer had not terminated. 248
Ga. at 889, 287 S.E.2d at 18.

251. 248 Ga. at 890, 287 S.E.2d at 18. The court emphasized that the statute afforded
employers an election between the "reimbursable employer" provision and a "contributing
employer." Id. at 888, 287 S.E.2d at 17. The hospital authority had made this election.

252. See supra the discussion of "Zoning" in the portion of this survey dealing with
Municipalities, Part I.

253. 235 Ga. 262, 219 S.E.2d 399 (1975).
254. 248 Ga. 186, 281 S.E.2d 525 (1981).
255. Id. at 190-91, 281 S.E.2d at 529. "The facts here do not rise to the level required by

Barrett v. Hamby ... and its progeny." Id. at 191, 281 S.E.2d at 529.
256. 248 Ga. 554, 285 S.E.2d 177 (1981).
257. Id. at 555, 285 S.E.2d at 178.
258. Id. at 556, 285 S.E.2d at 179. The court discounted the reasons offered by the

county governing authority for its denial.

250 [Vol. 34
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rezoning was a denial of due process.2

Another cluster of decisions focussed upon efforts to enjoin the use of
property under existing zoning classifications. One episode revolved
around the development of group family residences for retarded citizens.
In Douglas County Resources, Inc. v. Daniel,60 property owners sought
to enjoin the use of houses for such purposes within single family zoned
areas and offered evidence that such use could adversely affect the mar-
ket value of their property. A majority of the court held that the lack of a
positive statement of damage foreclosed plaintiffs from the 'substantial
interest-aggrieved citizen' test for standing to appeal. In a later install-
ment of the controversy, the court reached the merits. Thus, in Douglas
County Resources, Inc. v. Daniel,e'1 the court held that under a zoning
classification defining "family" as "one or more persons occupying a
dwelling unit and living as a single, nonprofit housekeeping unit,' '2 2 the
county planning and zoning commission had properly approved the group
family residences, each having four functional adult retarded citizens,
along with a married couple as surrogate parents, with the residents con-
tributing a part of their wages for operation of the homes.2 3 A second
episode, Cawthon v. Douglas County,2 6

s was less protracted. There the
county itself sought to enjoin defendant's operation of a dog grooming
business in a residentially zoned area, and a majority of the court held
defendant to possess no right to a jury trial.2 6

5 Additionally, the court
sustained the trial judge's conclusion that defendant's activity did not
qualify as an incidental home occupation and was subject to permanent
injunction.2 6 6

259. Id. In addition, see Board of Comm'rs v. Skelton, 248 Ga. 855, 286 S.E.2d 729
(1982), in which the court sustained the trial judge's Barrett invalidation of a zoning classifi-
cation, but reversed the judge's order that the county rezone as directed. The court in-
structed that the judge simply should remand to the county for rezoning. Somewhat simi-
larly, see also DeKalb County v. Blalock Mach. & Equip. Co., 247 Ga. 671, 278 S.E.2d 374
(1981), in which the court reversed as overbroad the trial judge's invalidation of the zoning
classification for a tract of 182 acres. Finally, on a procedural point, see Village Centers, Inc.
v. DeKalb County, 248 Ga. 177, 281 S.E.2d 522 (1981), in which the court subscribed to
what it conceded to be the minority rule that before plaintiffs seek an equitable declaration
that a zoning measure is unconstitutional as applied to their property, they must first apply
to local authorities for rezoning.

260. This decision is not reported in the Georgia Reports, but it can be found at 278
S.E.2d 396 (1981).

261. 247 Ga. 785, 280 S.E.2d 734 (1981).
262. Id. at 786, 280 S.E.2d at 735.
263. Id. The court said that to enjoin the use of the homes because the intended occu-

pants were retarded would be discriminatory.
264. 248 Ga. 760, 286 S.E.2d 30 (1982).
265. Id. at 764, 286 S.E.2d at 34.
266. Id. at 765, 286 S.E.2d at 34. The court reviewed the county's evidence of violation,

19821



MERCER LAW REVIEW

A remaining issue of concern for the court in the zoning milieu encom-
passed the acquisition of vested rights. Apparently taking a step beyond
previous positions, a majority of the justices in Barker v. County of For-
syth26 7 expressly adopted the following 'rule':2 6 8

Where a landowner makes a substantial change in position by expendi-
tures in reliance upon the probability of the issuance of a building per-
mit, based upon an existing zoning ordinance and the assurances of zon-
ing officials, he acquires vested rights and is entitled to have the permit
issued despite a change in the zoning ordinance which would otherwise
preclude the issuance of a permit.69

The court then employed that rule to uphold the necessity of a trial upon
the petition of landowners to obtain a writ of mandamus. The action was
against county zoning officials and sought to compel them to issue neces-
sary permits for construction of a commercial endeavor in an agricultural
zone. The dispute arose when, after plaintiffs had incurred expenses, but
before they had applied for permits, the county amended its zoning ordi-
nance to preclude the desired use.17 0 In contrast, Cobb County v. Peavy 7 1

drew the line. Denying acquisition of a vested right to operate a private
school under a prior zoning ordinance,' 7' a unanimous court discounted
the importance of the county's issuance of a business license and the op-
erator's expenditures of time, effort, and money.27 Distinguishing its de-
cision in Barker, the court reasoned that a business license, unlike a
building permit, "is typically not a device for ensuring compliance with

noted defendant's failure to attend or present evidence, and emphasized the lack of a tran-
script of the hearing. Id. at 761, 286 S.E.2d at 32.

267. 248 Ga. 73, 281 S.E.2d 549 (1981).
268. The court purported to derive this 'rule' from the Illinois case of Cos Corp. v. City

of Evanston, 27 Ill. 2d 570, 190 N.E.2d 364 (1963).
269. 248 Ga. at 76, 281 S.E.2d at 552.
270. Id. at 76, 281 S.E.2d at 553. The court appeared to place substantial reliance upon

evidence of certain assurances by the county zoning administrator that plaintiffs' project
with certain modifications would be permissible under agricultural zoning. Id. at 73-74, 281
S.E.2d at 550-51. In a vigorous dissent, Justice Hill viewed the majority to be expanding an
extension of a minority rule and observed that from now on "county commissioners should
instruct zoning personnel not to give advice to citizens as to whether a particular use is
permissible under the existing zoning ordinance." Id. at 79, 281 S.E.2d at 554 (Hill, J.,
dissenting).

271. 248 Ga. 870, 286 S.E.2d 732 (1982).
272. Id. at 872, 286 S.E.2d at 734. Shortly after defendant's operation began, the county

amended its zoning ordinance that precluded the undertaking. Defendant had previously
been denied rezoning to operate a day care center. Id. at 870-71, 286 S.E.2d at 732-33.

273. 248 Ga. at 872-73, 286 S.E.2d at 733-34. The court thus reversed the trial judge's
determination that defendant had acquired a vested right to operate the school. Id. at 873,
286 S.E.2d at 734.

[Vol. 34
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zoning ordinances '"27' and does not authorize a use in violation of zoning
laws. The court termed the operator's expenditures "very modest sums of
money, '27 5 insufficient to demonstrate an unequivocal commitment to-
ward establishing the school and "insufficient as a matter of law to estab-
lish a vested right to operate an elementary school-day care center under
the pre-July 1 ordinance."'' 7

III. LEGISLATION

Elections. Among the most herculean of its undertakings, the 1982
General Assembly persisted in pursuing the seemingly unattainable goal
of a perfected local government election process. Thus, it provided that
the General Assembly by local act may create county boards of elections
and registration 7 and also provided for the appointment of any county
officer as chief deputy registrar. s7 8 Additionally, the legislature changed
the form of voter registration cards and made specific provision for mu-
nicipalities that do not use the county registration system.17

9 For the
benefit of those municipalities, the county registrars must forward dupli-
cate registration cards to the municipality for use in municipal
registration." 0

The General Assembly also amended the Georgia Municipal Election
Code in numerous respects. Among the changes was an oath for election
superintendents,"s' abolition of the requirement that municipal registrars
be municipal electors, and appointment of county registrars as deputy
municipal registrars in municipalities that maintain their own registration
lists. A copy of the municipal registration when forwarded to the county

274. 248 Ga. at 872, 286 S.E.2d at 734.
275. Id. at 873, 286 S.E.2d at 734.
276. Id. See also Thurman's Auto Parts & Wrecker Serv., Inc. v. Cobb County, 248 Ga.

826, 286 S.E.2d 707 (1982), which concerned a property owner's effort to transfer a 'grandfa-
ther clause' for a nonconforming use from condemned property to newly purchased prop-
erty. Observing that the owner had been compensated fully for the loss of her property,
including relocation benefits, the court said that a "property owner cannot move a
'grandfathered' use from one location to another, and the same is true where the
'grandfathered' property has been condemned (i.e., the property owner has been fully com-
pensated)." Id. at 827, 286 S.E.2d at 708.

277. OFFICIAL CODE OF GA. ANN. § 21-2-40 (Michie Supp. 1982), GA. CODE ANN. § 34-407
(Harrison Supp. 1982).

278. Id. § 21-2-212 (Michie & Supp. 1982), GA. CODE ANN. § 34-604 (Harrison 1980 &
Supp. 1982).

279. Id. § 21-2-217, GA. CODE ANN. § 34-609.
280. Id. § 21-2-217(e), GA. CODE ANN. § 34-609(e).
281. Id. § 21-3-30(c) (Michie Supp. 1982), GA. CODE ANN. § 34A-302(c) (Harrison Supp.

1982).

19821



MERCER LAW REVIEW

registrar serves as a county registration.'8 2 Finally, the legislature revised
the election code by specifying new procedures for contesting both the
qualifications of electors' 8

3 and the results of municipal primaries and
elections.'"

Contracts. On at least two fronts, the General Assembly loosened re-
quirements surrounding local government contracts. The first change
came in respect to the exception to the requirement of performance and
payment bonds for contracts with municipalities and counties for public
work. With the increase to the exception, the bond requirement does not
apply when the total contract price does not exceed $20,000.'"

The second subject of attention was the mutual aid resource pact for
fire protection, the institution of which previously required the participa-
tion of at least five political subdivisions. With the revision, that total
has been reduced to only two political subdivisions, and local government
subdivisions of adjoining states are eligible for participation.'"

Authorities. Once again during the session under review, the General
Assembly sought to liberalize restrictions upon the operations of develop-
ment authorities. Authorities were empowered to acquire and develop in-
dustrial parks without a lease contract for the projectP'8 and were freed
from the requirement of specifying in the notice of a bond issue the rate
of interest the bonds will bear." The legislature also permitted authori-
ties to have business dealings with an authority director if his interest in
the transaction is disclosed and he takes no part in the authority's
actions.'28

The 1982 General Assembly made a similar provision for directors of
downtown development authorities. Moreover, a director who is present
at a meeting or who participates in an authority decision is expressly al-
lowed to provide and receive compensation for legal services in respect to
any undertakings of the downtown development authority.29

282. Id. § 21-3-121 (Michie & Supp. 1982), GA. CODE ANN. § 34A-503 (Harrison 1980 &
Supp. 1982).

283. Id. § 21-3-138, GA. CODE ANN. § 34A-520.
284. Id. §9 21-3-420 to -422, GA. CODE ANN. §§ 34A-1501, -1502.
285. Id. § 13-10-1 (Michie & Supp. 1982), GA. CODE ANN. § 23-1705 (Harrison 1971 &

Supp. 1982).
286. See id. tit. 25, ch. 6 (Michie & Supp. 1982), GA. CODE ANN. ch. 92A-31 (Harrison

1978 & Supp. 1982).
287. Id. § 36-62-7 (Michie & Supp. 1982), GA. CODE ANN. § 69-1505 (Harrison 1976 &

Supp. 1982).
288. Id. § 36-62-8(g)(3), GA. CODE ANN. 9 69-1506(g)(3).
289. Id. § 36-62-5(e) (Michie Supp. 1982), GA. CODE ANN. § 69-1503(e) (Harrison Supp.

1982).
290. Id. § 36-62A-1, GA. CODE ANN. § 89-982.
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