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A Correspondence with
Brainerd Currie, 1957-1958

by David F. Cavers*

In the past half century, has any one American legal scholar had an
impact on existing doctrine in any field of law equal to that of Brainerd
Currie in the field of conflict of laws? Other scholars have exerted a more
pervasive influence over their contemporaries' thinking and have affected
a wider range of ideas and attitudes about legal theory, doctrines, and
institutions. Their contributions, however, are often harder to identify
than Currie's--his impact as a rule is warranted by citation. Within the
bounds noted, I believe he has no rival.

Today, to be sure, the rapid acceptance of Currie's methodology has
bred a reaction. Deviations and dissent are displayed by some legal schol-
ars-more, I believe, by them than by courts. Although applications and
formulations of 'interest analysis' doubtless will vary, these variations do
not seem likely to nullify or obscure the contribution that Brainerd Cur-
rie made in less than ten years before his tragic death.

These considerations have led me to proffer for publication the surviv-
ing portion of a correspondence I had with Currie between December
1957 and April 1958, when his ground-breaking articles, Married Wo-
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men's Contracts: A Study in Conflict-of-Laws Method' and its sequel,
Survival of Actions: Adjudication versus Automation In the Conflict of
Laws,2 were in editors' hands. I saw them in draft and was both excited
and concerned by what seemed to be a brilliant tour de force. I wrote to
applaud his work and also to pursue two other ends. I wished to take
issue with his treatment of certain points in my 1933 article, A Critique
of the Choice-of-Law Problem,s which had attacked the then generally
accepted choice of law doctrine. More important to me was my hope of
inducing Currie to modify his position and bring it more closely into ac-
cord with my own.

The value of this correspondence to its readers will lie chiefly in the
light it casts on Currie's thinking and objectives early in the presentation
of his methodology. Later modulations in his positions are suggested in
passages in his letters. I have interjected some comments to record both
some of my initial reactions and some of my later reactions upon reread-
ing the letters more than two decades later.

Two letters in my hand are missing, though on the back of the last page
of a Currie letter I had jotted some brief notes of my response. Mrs. Brai-
nerd Currie, who still resides in Durham, North Carolina, informed me
that the only files still preserved began in 1960. I believe points made in
my missing letters are reflected adequately in Currie's.

Currie's letter of January 10, 1958, refers to a meeting we had in San
Francisco not long before: we met at the 1957 Annual Meeting of the
Association of American Law Schools. The distractions of the meeting di-
verted us from an extended discussion of choice of law. My recollections
of our talk do not go beyond those that Currie reports.

Most readers of this correspondence will have read the two Currie arti-
cles to which it relates but will not have read them recently. I, therefore,
shall summarize both articles briefly and include a table from each which

1. Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U. Cm.
L. REV. 227 (1958), reprinted in B. CuImE, SELECED ESSAYS ON THE CONFLICT OF LAws 77
(1963). This essay is cited hereinafter as Milliken (author's name omitted), a reference to
Milliken v. Pratt, 125 Mass. 374 (1878), the focus of Currie's analysis. [Editor's
Note: Since most of Currie's articles are reprinted in SmCTED ESSAYS ON THE CONFLICT OF
LAws, a corresponding page reference to this work will appear throughout this Article in
brackets immediately after the citation to the appropriate page in Currie's original pub-
lished article.]

2. Currie, Survival of Actions: Adjudication versus Automation In the Conflict of Laws,
10 STAN. L. REV. 205 [128] (1958). This essay is cited hereinafter as Grant (author's name
omitted), a reference to Grant v. McAuliffe, 41 Cal.2d 859, 264 P.2d 944 (1953), the focus of
Currie's analysis.

3. Cavers, A Critique of the Choice-of-Law Problem, 47 HAav. L. REv. 173 (1933), re-
printed in SmCTD READINGS ON CONFLICTS OF LAWS 101 (1956) [hereinafter cited as SE-
LECTED READINGS]. The article is cited hereinafter as Critique.
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displays the combinations of contacts that Currie used to show the opera-
tion of his method.

I. MARRIED WOMEN'S CONTRACTS

Currie's analysis of a hypothetical case closely modelled on that
casebook classic, Milliken v. Pratt,' concerned the choice of law to govern
a married woman's capacity to contract and played a lesser role in our
exchange than did his treatment of Grant v. McAuliffe.' The Milliken
article, however, was the first one I saw, and it inspired my first reaction
to Currie's approach. I shall, therefore, report the facts of the case, Cur-
rie's analysis, and the contents of our first exchange of letters before I
turn to the Grant article, which prompted Currie's chief exposition of his
views in response to my comments.

In 1870, Pratt, a Massachusetts merchant, placed orders for goods on
credit from the Milliken firm in Maine. Pratt obtained a guaranty from
his wife at their home in Massachusetts and mailed it to Milliken.' Rely:
ing on this guaranty, the firm delivered goods ordered by Pratt to an ex-
press carrier in Maine for delivery to Pratt in Massachusetts at his ex-
pense. Upon default, Milliken brought suit in Massachusetts against Mrs.
Pratt on the guaranty.7 An 1866 Maine statute gave a married woman full
freedom to contract. At the time of the making of the contract being sued
upon, Massachusetts law did not allow a married woman to contract as a
surety, but shortly before this action was filed, the state legislature abol-
ished this limitation. The Massachusetts court applied the law of Maine
as the state of contracting, viewing Mrs. Pratt's guaranty as an offer ac-
cepted in Maine on delivery of goods to Pratts' carrier. 8

The Massachusetts court noted the change in its law but did not admit
to relying on this. In order to clarify the analysis, however, Currie as-
sumed that not long before Mrs. Pratt signed, the Massachusetts legisla-
ture had rejected a bill to remove married women's contractual disabili-
ties.' Currie saw Massachusetts as believing "in freedom of contract" but
also believing "that married women constitute a class requiring special
protection."1 0 Posing the question, "What married women?," he an-
swered it, "Why, those with whose welfare Massachusetts is concerned, of

4. 125 Mass. 374 (1878).
5. 41 Cal. 2d 859, 264 P.2d 944 (1953).
6. 125 Mass. at 374.
7. Id. at 375.
8. Id. at 376.
9. MiUliken, supra note 1, at 230 [81].

10. Id. at 233 [85].
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course-i.e. Massachusetts married women."'" Massachusetts was not de-
claring Maine's policy "erroneous"; rather, Currie saw the Massachusetts
legislature as saying, "Let Maine go feminist and modern; as for Massa-
chusetts, it will stick to the old ways-for Massachusetts women....
For the time being . . . it is residence in Massachusetts that defines the
ambit of the state's protective policy."'"

By "being only a little arbitrary," Currie found that he could stipulate
that in a case like Milliken, "there are just four factors that may be sig-
nificant for our purposes":"

(1) The creditor's domicile, nationality, residence, or place of
business;

(2) The married woman's domicile, nationality, or residence;
(3) The place of the transaction, that is, the place where the contract

was made or performed; and
(4) The forum.'4

These four factors will yield sixteen patterns of the two states' laws,
but cases 1 and 16 concern only one state. Excluding them, Table 1'1 dis-
plays fourteen combinations of Currie's factors, which may be observed
either from the viewpoint of Massachusetts (Massachusetts = D;
Maine=F) or from the viewpoint of Maine (Maine=D;
Massachusetts = F).

Table 1

D = Domestic; F=Foreign

Creditor's Residence

F
D
D
D
F
D
D
F
F
D
F
F
F
D

Id. at 234 [85].
Id. at 234 [85-86].
Id. at 231 [82].
Id. at 231-32 [82-83].
Id. at 233 [84].

Mrs. Pratt's Residence

D
F
D
D
F
F
D
D
D
F
F
F
D
F

Place of Contract

D
D
F
D
D
F
F
D
F
D
F
D
F
F

Case

2
3
4
5
6
7
8
9
10
11
12
13
14
15

Forum

D
D
D
F
D
D
F
F
D
F
D
F
F
F
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Currie saw both states as having an interest in the security of transac-
tions but only Massachusetts as having an interest in restricting capacity
to contract in order to protect its married women." Currie used the first
Restatement's place-of-contracting rule1 7 to test the effect of applying it
in either forum on the interests of the two states in the fourteen cases.
The results were as follows:18

(1) State interest advanced; no harm to other=4 cases;
(2) State interest advanced; harm to other=4 cases;
(3) State interest subverted; no gain to other=6 cases.
Currie would allow each state to apply its own policy to the capacity

issue in any clash with the other state's policy. Moreover, he simplified
his simplification still further. By viewing as relevant factors only the par-
ties' residences, Currie left only one true conflict, the case of a Maine
creditor and a Massachusetts married woman. If Massachusetts is the fo-
rum, Mrs. Pratt wins;B if Maine is the forum, Milliken wins. 0 If Mrs.
Pratt had resided in Maine and the creditor in Massachusetts, Currie,
understandably, saw no reason for Maine to refuse to enforce the Massa-
chusetts creditor's claim against Mrs. Pratt simply because Massachu-
setts had not adopted as liberal a law as Maine's."' But then Currie pos-
tulated a case in which Mrs. Pratt resided in a third state X with a law
like that of Massachusetts. Here he saw the privileges and immunities
clause2 2 as calling on Massachusetts, if it were the forum, to give Mrs.
Pratt the protection of Massachusetts law."

Confronting the residual conflict (Case 3), Currie believed that neither
Massachusetts nor Maine should yield the policy embodied in its own law
to that of the other state. Absent escape by federal statute from the im-
passe, he was prepared to accept the resulting inability of a judicially for-
mulated conflict of laws method to resolve this problem as preferable by
far to the wholesale frustration of state interests he saw revealed in his
tabular analysis of the effects of the place-of-contracting rule.' 4 The ini-
tial correspondence follows.

16. Id. at 234-35 [86].
17. RESTATEMENT OF THE LAW OF CONFLICT OF LAWS § 311 (1934) [hereinafter cited as

RESTATEMENT].
18. Id. at 242-44 [95-98].
19. Id. at 238 [901.
20. Id. at 242-43 [97].
21. Id. at 243 [97].
22. U.S. CONST. art. IV, § 2, cl. 1.
23. The clause forbids discrimination because of state citizenship. See, e.g., Blake v.

McClung, 172 U.S. 239 (1898), and other cases cited in Milliken, supra note 1, at 225 [112].
Currie, however, would extend Massachusetts' immunity to all nonresident married women
residing in states that conferrred a "similar immunity." Id. at 256 [113].

24. Milliken, supra note 1, at 246 [101].
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December 2, 1957

Professor Brainerd Currie
Center for Advanced Study in the Behavorial Sciences
Palo Alto, California

Dear Brainerd,

I was sorry to miss you at the Center two weeks ago." I read
your article (supplied me by Frank"6) on the flight back to Bos-
ton. Since my return, I have been too busy to give it the full re-
reading it deserves, but I have read anew sections of my ancient
work"7 which you first compliment and then, in my fond paternal
eyes, mutilate. This letter won't be an adequate commentary on
your manuscript, but I am afraid that, if I postpone a reply much
longer, I shall be caught in a series of delays until my observa-
tions lose any chance of being of practical utility to you. Perhaps
what follows will suffice till we can chat about the paper in San
Francisco.

I think your analysis is an exciting, suggestive one. I have one
serious misgiving about it, and I haven't decided whether it is
central or marginal. My concern springs from your deliberate
over-simplification of the problem for the purposes of your tabu-
lar analyses, your gradual acceptance of the over-simplified pic-
ture as satisfactory, and your ultimate employment of the factors
as you have streamlined them as the basis of your "legislation." I
believe part of your success and part of your difficulty spring
from reducing what actually are transactions with rather widely
varying connections with the states involved down to a highly-
stylized pattern. At times you seem like a Procrustes with twin
beds.

If one could look at the actual circumstances of a Case 3 situa-
tion,u one might well find that one state's interest out-weighed
the other's, not because it had a better law than the other, but
because the particularities of the contacts (which you have boiled
down to residence) diminish the claim one party has to his or her
state's protection and strengthens the claim of the other. In other
words, the contacts with one state were more significant than the

25. Being nearby, I had gone to Stanford to look for housing as a Law Fellow at the
Center in 1958-1959. Carl Auerbach, then of Wisconsin, was to be the other Law Fellow.

26. Professor Frank C. Newman, University of California at Berkeley, Law Fellow, 1957-
1958, now Associate Justice, Supreme Court of California.

27. See Critique, supra note 3, reprinted in Smzc-mr RINGS, supra note 3.
28. Case 3, with a Maine creditor and a Massachusetts married woman, irrespective of

place of contracting or forum. See Milliken, supra note 1, at 238, 253, 260 [90, 109, 117].
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contacts with the other, given the problems posed by the two
kinds of protection with which the court must here be concerned.

Your difficulty seems to me to spring from your unreadiness to
admit that the individual parties may have interests, distinct
from the states' interests, that should be taken into account in a
conflicts case. I am afraid that you have joined the great majority
of the readers of my article in refusing even to acknowledge, not
to say, accept, what I thought was its second principal contribu-
tion. The first-that the content of the competing laws is mate-
rial-is too obvious to escape recognition (though it often gets the
treatment you accord it, of which I shall complain below), but the
second was so cryptically stated that it seldom has been recog-
nized. The second proposition is that the significance of the con-
tacts must be weighed in the light of the content and purposes of
the competing laws and the results they would work if applied to
the case. ("Residence" is almost certain to be a significant,
though not necessarily controlling, contact in a married woman's
capacity case while dropping a letter in a box probably won't be,
but there are other elements in the conduct of the parties that
might be important in a decision whether to deny or grant the
protection each party claims: planning a transaction to by-pass
a known law, for example.)

My effort to pursue justice in particular cases did not ignore
the fact that the cases were Conflicts cases but rather suggested
that, in Conflicts cases, the pursuit of justice required the evalua-
tion of the contacts in the light of the laws involved. It is espe-
cially frustrating to have as discriminating a critic as you lift out
a piece of the clumsy sentence in which I had tried to state that
idea and, in doing so, to have you eliminate its central
thought: "appraise these results in the light of those facts in the
event or transaction which . . . link that event or transaction to
one law or the other." 9 If my counsels had been confined to the
parenthetical statement you quote at the top of p. 41,30 I think
they would have been entitled to the derision you have had diffi-
culty in suppressing.31

29. Critique, supra note 3, at 192, reprinted in SELECTED READINGS, supra note 3, at 114.

30. Milliken, supra note 1, at 249 [104].
31. My complaint was not, I believe, directed to the elimination indicated by the periods

in the quoted clause. That I see as a space-saving deletion of mine. Rather, as the text
following that clause suggests, I was concerned by the quotation of this parenthetical clause
when not accompanied by some indication of the more concrete considerations that I re-
garded as the gist of my proposed methodology, as stated in subparagraphs (a) and (b) that
follow the quoted clause in "the clumsy sentence." Critique, supra note 3, at 193, reprinted
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Doubtless over-simplification of the sort you have attempted is
preferable to the Restatement kind of over-simplification, since
the results you achieve where the married woman's residence
gives her capacity would almost always be good. However, you
wind up with defeat in a wide area of possible transactions-Case
3, which you term the "true conflicts case" s.3 That is a major set-
back. I am by no means sure either this defeatism or over-simpli-
fication you employ is necessary.

I am unhappy about your use of phrases from my article on p.
42.33 If you have found in them the clue to the Cavers method,
you have discovered something of which Cavers was not aware-a
quite possible phenomenon, I realize. But the purpose of the
phrases you quote,"4 characterizing the competing laws, was cer-
tainly not to make the point to which you have converted them.
At that stage in my article I was introducing one of my chief com-
plaints against the Restatement theory-that it called for a blind-
fold test.3 5 This rendered immaterial the content of the compet-
ing laws, however sharply they differed. My whimsical way of
describing them was designed to sharpen the contrast, not to urge
the materiality of their relative wisdom. 6

When I turned to an effort to describe what I thought should
be done in a choice-of-law case-my pp. 187-192' 7 -not my
"studied formulation of principle" (pp. 192-193)u"-I faced up to
the probability that the courts would sometimes be influenced in
choosing by their views as to the wisdom of the competing laws

in SELECTED READINGS, supra note 3, at 114.
32. Milliken, supra note 1, at 259 [116].
33. Id. at 249-50 [1051.
34. The quoted passage reads:

If the problem is to find a rule to determine the law of what state governs capacity
to contract, the fact that the law of the state A is reminiscent of those days when
husband and wife were one is no more material than the fact that the law of state
B mirrors the latest views of the National Woman's Party on sex equality before
the law.

Id. at 250 [105]. This Currie saw as a "subliminal statement of a proposition" that a judge
in a conflicts case should take "a freedom ... to frustrate in this limited satisfying area of

opportunity, all that is archaic and foolish in the law." Id. At the conscious level, that was
not my intent.

35. See Critique, supra note 3, at 180-81, reprinted in SmcraT READINGS, supra note 3,
at 106.

36. I now see how vulnerable that statement of mine was. Whimsy, it seems, can be two-
edged.

37. Critique, supra note 3, at 187-92, reprinted in SELECTED READINGS, supra note 3, at
110-13.

38. Id. at 192-93, reprinted in SELECTED READINGS at 113-14.
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(p. 190).11 I thought this inevitable but not shocking and hoped
for its mitigation through greater understanding of foreign laws.
How that deprecatory paragraph should be thought to contain
the mainspring of my method frankly puzzles me. I really don't
think you ought to persist in your analysis of my unconscious un-
less you are convinced I was deceiving myself and want to lay
bare my unconscious processes to your readers-with, I hope,
more inclusive quotations and indications of context.

Although I agree with you thoroughly that a choice between
competing laws on the strength of their relative virtues should
not be the mainspring of any choice-of-law system, I do think you
are unduly puritanical about the possibility that a court might
give the laws' relative merits some weight. A court in a domestic
case, choosing between competing rules, extends the reach of the
one and curtails the reach of the other on the strength of its ap-
praisal of the relative strengths of the policies underlying each
rule. If a court in a Conflicts case is faced with the question
whether, in the light of the particular bases in the case for the
application of competing laws, it should extend the territorial
reach of one and curtail that of the other, I should not be dis-
tressed if, now and then, it should take into account the fact that
the policy of one state was widely shared and vigorous and the
other's, a moribund survival.40 Your own deletion of the other-
wise legally irrelevant date of the change in the Massachusetts
law from your Pratt case hypothetical makes it evident that you
recognized the significance of that action. And Holmes did too.1

There are some spots in your article where I think you make
your case too easily. Thus, it seems to me that your argument
under-estimates the position you are assailing by its failure to
take into account one virtue which the proponents of the place-
of-making-contact ascribe to their rule. Once this rule is estab-
fished, it is argued, then people engaged in business transactions
will be guided by it. Therefore expectations of the parties will not
be frustrated by unanticipated applications of the laws of states
in which they had not made their contract. This can be an-

39. Id. at 190, reprinted in SELECTED READINGS at 112.
40. After observing the freedom with which state courts of late have used the license to

choose 'the better law,' I view the practice with much less indulgence than I did in 1933 and
1957, though I am still less rigorous an opponent than Currie continued to be. Yet even he
approved the judicial tactic of giving a 'moderate and restrained interpretation' to the fo-
rum's law. See Currie, The Disinterested Third State, 28 LAW & CoNrrEM. PRoBs. 754, 757,
768-72 (1963). And see infra text accompanying note 98.

41. See Emery v. Burbank, 163 Mass. 326, 39 N.E. 1026 (1895).
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swered, of course, but I don't think you pay it sufficient attention.
There is another point where you may dispose of your problem

too easily. Beginning on p. 13,"' you develop the view that Massa-
chusetts legislators enacted limitations on the capacity of married
women as a means of protecting Massachusetts wives. Probably
this is true, but it may be that the legislators' objectives were
more inclusive. They started with the view that wives are likely to
be unduly influenced by husbands who, being in financial straits,
seek their guaranties. They didn't like this type of transaction
and wanted to discourage it. If a Maine wife were to go up to
Boston with her husband and be talked into giving surety for him
on a note to a Boston wholesaler, I'm not at all sure that the leg-
islators would expect her to have to pay. Maybe she would on a
note down in Maine but we here in Massachusetts have our own
standards. At any rate it's a view that ought not to be brushed
aside.

One more comment on a minor point noted in passing. On p. 34
you refer to the "hypnotic power of the ideas of territoriality and
vested rights" and then refer to Greenlee" and Burr" as exem-
plifying that hypnosis. On p. 35 you say: "We need not pause to
inquire why courts behave in such strange ways. The history of
conflict-of-laws theory makes that plain enough"."6

I have often used Greenlee and Burr to exemplify the power of
what, in class at least, I call "affective facts". I don't think it was
conflicts theory that produced those decisions. I think they re-
present the pursuit of justice in the individual case, not in the
special conflicts sense which I have advocated, but in the more
familiar sense which I am supposed to advocate. The two courts
wanted, for understandable reasons,'47 to let the ladies off, and
they took advantage of the leeway the choice-of-law situation
gave them to do so. Your approach would automatically forbid
this. I would want to look at the cases again before I went along
with you, but I think it very probable that I would do so.

I understand you have another Conflicts manuscript in circula-

42. Milliken, supra note 1, at 234 [85].
43. Id. at 245 [99].
44. Greenlee v. Hardin, 157 Miss. 229, 127 So. 777 (1930).
45. Burr v. Beckler, 264 IMI. 230, 106 N.E. 206 (1914).
46. Milliken, supra note 1, at 246 [100].
47. In Burr v. Beckler, 264 IMI. 230, 106 N.E. 206 (1914), a deceiving Illinois husband

persuaded his wife in Florida to mail him her note for $5,000. In Greenlee v. Hardin, 157
Miss. 229, 127 So. 777 (1930), a Mississippi wife gave a note to purchase land in Florida at
the height of the Florida boom. Florida denied wives capacity to execute promissory notes.
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tion-on Grant v. McAuliffe? 48 If you have a spare copy, I'd enjoy
taking a look at it. It's evident that the monastic life on Think
Hill leads to high productivity.

With best regards,

Sincerely,
[David Cavers]

[Undated]

Professor David F. Cavers
School of Law
Harvard University
Cambridge, Massachusetts

Dear Dave:

Many thanks for your comments on the paper on married wo-
men's contracts.

I will not aggravate my already considerable imposition on your
time by discussing your suggestions here. I hope we will have a
chance to talk about them in San Francisco. Let me say here only
that two aspects of your comments cause me particular con-
cern: (1) Your feeling that I have done an injustice to your
classic article, and (2) your point that the analysis in terms of
state interests slights or ignores the interests of the parties. On
the latter point I have had a feeling of inadequacy, but I am far
from sure how the problem should be handled. I should like your
help on it. I am not impressed by the efforts which have so far
been made to deal with it.

With some misgivings I am sending you the initial draft of the
paper 9 on Grant v. McAuliffe, 50 this being the only form in which
multiple copies are available. I have found a spare copy of the
footnotes and appendix. The paper has been considerably revised
since the first draft. In particular, in response to a challenge from
the editors of the Stanford Law Review, it has been revised on
the assumption that Arizona may plausibly assert an interest in
the application of its law both where property is being adminis-
tered in the state and where the deceased tortfeasor was domi-
ciled there. This changes the classification materially, but not sig-

48. 41 Cal. 2d 859, 264 P.2d 944 (1953).
49. Grant, supra note 2, at 205 [128].
50. 41 Cal. 2d 859, 264 P.2d 944 (1953).
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nificantly for the basic thesis.
I look forward to seeing you in San Francisco.

Sincerely yours,
Brainerd Currie

II. SURVIVAL OF AcTIONS

In the second of the Currie articles, Survival of Actions: Adjudication
versus Automation In the Conflict of Laws,5 ' he focussed his discussion
of survival on the case that inspired it, Grant v. McAuliffe." That deci-
sion of the Supreme Court of California, with the majority opinion writ-
ten by Mr. Justice Traynor, applied the law of the forum. The four-to-
three decision allowing survival ran counter to the view set forth in the
first Restatement" and became the subject of a study for the California
Law Revision Commission, which was highly critical of the court's deci-
sion. The Commission's research consultant" drafted a statute that
would have classified the "matters which present the substance-procedure
issue."" It allocated the survival question to 'substance' and hence to the
law of the place of injury, contrary to Grant. The Commission declined
to adopt this recommendation, a decision for which Currie extended his
congratulations."

In the Grant case, two cars driven by Californians had collided in Ari-
zona. One driver died nineteen days, later. The surviving driver and his
two passengers sued the administrator of the dead driver's estate in Cali-
fornia and alleged negligence on the part of the decedent.57 The adminis-
trator filed a plea in abatement, based on Arizona law. The plea was
granted, and the court of appeal affirmed the dismissal of the action."
The Supreme Court of California reversed."9 The pattern of law in Grant
was not complex. A 1949 California statute specifically provided that ac-

51. Grant, supra note 2, at 205 [128].
52. 41 Cal. 2d 859, 264 P.2d 944 (1953).
53. According to that view, "Whether a claim for damages for a tort survives the death

of the tortfeasor or of the injured person is determined by the law of the place of wrong."
RESTATEMzNT § 390.

54. The research consultant was Professor James D. Sumner, Jr., of the School of Law of
the University of California at Los Angeles. Professor Sumner's article, Choice of Law Gov-
erning Survival of Actions, 9 HASTINGS L.J. 128 (1958), is based on the study and research
he conducted.

55. Grant, supra note 2, at 206-07 [129-30].
56. Id. at 208 [1311.
57. 41 Cal. 2d at 861, 264 P.2d at 946.
58. Grant v. McAuliffe, 255 P.2d 819 (Cal. Dist. Ct. App. 1953).
59. 41 Cal. 2d at 867, 264 P.2d at 949.
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tions arising out of wrongs that result in physical injury to the person
"shall not abate by reason of the death of the wrongdoer."60 Moreover,
California allowed actions to be filed after the tortfeasor's death. Arizona
law did not allow this, though a statute permitted an action filed before
the defendant's death to be revived thereafter, a distinction made in a
few states.

Mr. Justice Traynor observed that "Survival . ..relates to the proce-
dures available for the enforcement of the legal claim for damages""' and
concluded, in a passage quoted by Currie, "When, as in the present case,
all the parties were residents of this state and the estate of the deceased
tort feasor is being administered in this state, plaintiffs' right to prose-
cute their causes of action is governed by the laws of this state relating to
the administration of estates."62

Currie saw four factors as "potentially significant for conflict-of-laws
purposes in cases of this type":8

(1) Domicile (or residence) of the injured plaintiff;
(2) Domicile (or residence) of the tortfeasor;
(3) Place of wrong; and
(4) Place where the action is brought. 4

Currie considered California policy as subordinating any interest in
"insulating the estate of the tort-feasor from liability" to the "interest of
the injured person, and to the public interest, in compensation." 65 He had
more difficulty in identifying Arizona policy. He could not explain it as
penal or conduct-regulating in concept since a tortfeasor's death after a
personal injury action has begun against him did not terminate the ac-
tion. He viewed the law simply as seeking to afford partial protection
from "the wrongs of the dead '66 to the decedent's beneficiaries and credi-
tors. The persons interested in his estate might not reside in Arizona;
indeed, Arizona's interest might be confined to administering property
within the state. Arizona's interest, however, is treated as existing when-
ever the tortfeasor was domiciled in Arizona or an action is brought
against an Arizona ancillary representative.

Using the four factors listed above and confining them to Arizona and
California, Currie constructed a table like the one in the Milliken article.
Table 267 omits Cases 1 and 16, in which all factors are from one state.

60. CAL. Ctv. CODE § 956 (1949).
61. 41 Cal. 2d at 866, 264 P.2d at 949.
62. Id. at 867, 264 P.2d at 949, quoted in Grant, supra note 2, at 205 [128].
63. Grant, supra note 2, at 218 [141].
64. Id.
65. Id. at 219 [143].
66. Id. at 221 [144].
67. Id. at 223 [147).
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Table 2

A =Arizona; C= California

Case Plaintiff's Domicile Tortfeasor's Domicile Place of Injury Forum

2 A C C C
3 C A C C
4 C C A C
5 C C C A
6 A A C C
7 C A A C
8 C C A A
9 A C C A

10 A C A C
11 C A C A
12 A A A C
13 A A C A
14 A C A A
15 A A C A

The correspondence continues.

December 17, 1957

Professor Brainerd Currie
Center for Advanced Study in the Behavioral Sciences
202 Junipero Serra Boulevard
Stanford, California

Dear Brainerd:

It was good of you to send me your copy of the initial draft of
the Grant article.

I found it as stimulating as the Contracts article" and escaped
the pangs of feeling misinterpreted, one twinge excepted. I had
not known of Sumner's antics (what a fantastic statute);"9 indeed
I can't now recall having read the Harvard Law Review's contri-
bution to the Grant literature.70

I'm glad the Stanford editors persuaded you to redefine Ari-
zona's interest. If your article is viewed simply as a demonstration
exercise in methodology, it may seem a matter of little conse-
quence how you define your state interests, but in the actual ap-
plication of such a theory the determination of these interests
would be of the essence. Hence the persuasiveness of the identifi-
cation of interests can add materially to the persuasiveness of the
thesis. I found myself fighting your original identification of the

68. Milliken, supra note 1, at 227 (77].
69. The statute is quoted at Grant, supra note 2, at 208 n.18 [131 n.18].
70. Note, Survival Statutes in the Conflict of Laws, 68 HARv. L. Rav. 1260 (1955).
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Arizona interest all the way through the manuscript. It was
doubtless largely responsible for my principal discomfort in read-
ing your article, the feeling that you had again applied the Pro-
crustean touch. Here, fortunately, the opportunities for individu-
alization of cases on the basis of the differentiation in the
contacts are narrower than in the other field, and I was less
troubled on that score.

I was troubled, however, by your reaction to forum-shopping. I
should be more disturbed by the application of California law in
Case 12 [AAAC] on the ground that California is the forum"' than
by the application of California law in Case 10 [ACAC] on the
ground that it is the better rule. However, in the Case 10 situa-
tion (ACAC), the argument for imposing liability strikes me as
almost as strong as in the Grant case [CCAC], the only difference
being that there the plaintiff is Californian.72 Your vehemence in
defending that case makes your calm acceptance of a stalemate in
Case 10 hard to understand.7 3

One doesn't have to engage in invidious comparisons to argue
for the application of California law in Case 10. The basis of the
plaintiff's claim is recognized in both Arizona and California.
The only considerations that would justify Arizona in denying the
claim-the protection of its decedent estate property-aren't pre-
sent.7 4 Why should the California court hesitate?

The reason this case doesn't appear a clear one in your analysis
is that you seem to refuse to consider the claims of human beings
to justice unless you can fit them into your conception of state
interests. Haven't you been a little too ready to use your states'
interests as counters to fit your tables and so produced some un-
necessary difficulties for your theory? Incidentally, your approach

71. In AAAC, Grant, supra note 2, at 223 Table 1 [147 Table 1]. Currie was not being
indulgent to forum shopping by the Arizonan. Rather, he noted that Arizona's rule might be
interpreted to govern only the administration of in-state assets. Id. at 233 [156]. The result
of this interpretation would-be that suit in California would not bypass Arizona's policy.

72. Cavers 1965 disagrees with Cavers 1957. When both parties to an accident in state X
are citizens of state Y, as in Grant, Cavers 1965 is inclined to favor reference to state Y rules
to govern damages for wrongful death. Not so, when one is from state X. See D. CAvEs,
THE CHOICE-OF-LAw PROCESS 149 (1965) [hereinafter cited as CAvERS, CHOICE-OF-LAw
PRocEss].

73. But Currie did not accept Case 10 (ACAC) calmly. He worried over it as an "unpro-
vided case," examining four theories that might be advanced to govern it. Grant, supra note
2, at 229-32 [152-56].

74. One might argue that California would be discriminating against its own citizen who
would not be held liable in Arizona. Currie considered and rejected this view. Id. at 231-32
[15].

1983]



MERCER LAW REVIEW

should have the effect of directing a lot more thinking toward the
identification of state interests, and this should prove more fruit-
ful than most of the work that has been done in Conflicts in re-
cent years.

I have given your previous manuscript a limited circula-
tion-Don Trautman and Arthur von Mehren being the benefi-
ciaries, Paul Freund being beyond the seas. I shall favor them
with this one too.

One of the pleasures I had anticipated this fall was meeting
your son, along with the sons of Alec Frey and Paul Bruton.7 5 As
a result of a dizzying succession of trips and a heap of work in
between, that pleasure has had to be deferred. However, we shall
look forward to getting the boys out to Lexington when, as I ex-
pect, things quiet down a bit at the end of the semester.

With thanks and Christmas greetings,

Sincerely,
David F. Cavers

The next letter in the series was one I wrote on January 6, 1958, after
my meeting with Currie in San Francisco. The only indication I have of
its contents is a reference in Currie's reply to some information I received
from my colleague Professor Robert Braucher7 6 concerning the genesis of
Maine's 1866 statute enlarging married women's contractual capacity.
Braucher attributed its enactment to the initiative of Maine women. In
this context at least, I agree with Currie's view that the information did
not affect his method's application. Both the feminist and financial pro-
tagonists of the new law adopted the same legal means to achieve their
different objectives.

The following letter is Currie's response.

January 10, 1958

Dear Dave,

Your letter of January 6 reminds me that by now [I] am deeply
in your debt for careful and helpful criticism of my two papers,
and that I have not yet made an adequate response.

75. These three law teachers' sons, David Currie, Charles Frey, and David Bruton, did
much to make the 1960 spring section of Conflicts, limited to 50 students, my most memora-
ble class in that subject. Justice Traynor's son, Michael, was in my larger fall section. His
third-year paper became the much-cited Conflict of Laws: Professor Currie's Restrained
and Enlightened Forum, 49 CALEF. L. REv. 845 (1961).

76. Late Associate Justice, Supreme Judicial Court of Massachusetts; former reporter,
RESTATEMENT (SECOND) OF CONTRACTS (to 1971); reporter, UNIFORM COMMERCIAL CODE, Arti-
cle 2 and revision of Article 9.
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To begin with the letter of January 6, I entirely agree that the
Maine statute of 1866 was the product of feminist movements
rather than of any bankers' lobby. The result, however, was bene-
ficial to creditor interests, and abrogated an exception to the gen-
eral rule securing those interests. I do not think that recognition
of the motivation of the statute alters the analysis in terms of
state interests, or in terms of the construction of the statute as
applied to mixed cases.

In your letter of December 17, commenting on the survival pa-
per,7

7 you indicated difficulty with my treatment of Case No. 12
[AAAC] as one of indifference, in which the law of the forum is
applied by default. I assume this objection stemmed basically
from my original conception of Arizona's interest, and is met, af-
ter a fashion at least, by the redefinition. As the paper now
stands, Case 12 is one in which Arizona is assumed to have an
interest by virtue of the tortfeasor's domicile there, and on that
basis there is no obstacle to the application of Arizona law.

Case No. 10 [ACAC] figures both in our conversation and in
your letter of December 17, and our differences regarding it seem
rather basic. It is rather odd that we would reach the same result,
yet rather firmly disagree on the route. As a matter of fact, I
would have little difficulty in adopting your argument, except
that it does not seem to lead farther than the immediate case,
while my treatment is consistent with a method that may have
general utility. I suppose this is to be regarded as doctrinaire, but
I am not yet ready to disavow it. Your suggestion is that the basis
of the plaintiffs claim is recognized by both states; that Arizona
has no basis for the assertion of its protective policy; and that the
result is therefore clear. My difficulty with this is that, while it
establishes the irrelevance of the Arizona law, it does not estab-
lish the applicability of the California law. This is a deeply troub-
lesome question for me-the justification for applying the law of
the forum where it would seem to have no purposive relation to
the situation; it is the central problem in the project I am now
working on, and I am not sure how I will come out. But at the
moment I am not ready to say that California law is applicable
merely because Arizona law is not.

I am closer to agreement with you in that part of your argu-
ment in which you suggest that, the only difference between Case
10 and Case 4 [CCAC] being the residence of the plaintiff, the
considerations should be very much the same. That would be eas-

77. See supra text accompanying notes 68-75.
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ily acceptable if the purpose of the California law were assumed
to be the altruistic one of imposing liability on local citizens for
injuries irrespective of the residence of the victim and of the
place of injury. I have found it useful, however, to base my specu-
lations about state interests primarily on the assumption that the
state is acting quite selfishly-within constitutional limits. This
gives at least a small degree of objectivity to the speculations, and
was the reason for my broadening the conception of Arizona in-
terests. I do not expect to adhere inflexibly to this basis, however.
In another project that is in the works, I plan to make fairly ex-
tensive use of the alternative assumption that state policy can be
altruistically conceived. That project involves regulation of the li-
quor business (the dramshop act) and I think provides a more
plausible context for the suggestion that imposition of liability
may be intended for the protection of all persons wherever
injured.

One paragraph of your letter causes me pain similar to that I
have inflicted by my interpretation of your "Critique." '  Of
course I shall not admit that I am unwilling to consider the claims
of human beings to justice unless I can fit them into the concep-
tion of state interests. I am just a little less sure what constitutes
justice in a conflict-of-laws case, and I am very much concerned
about a method that will be found operational by courts. I have,
to repeat, found it useful to compare the results reached by tradi-
tional methods with those which would be reached if the selfish
interests of the states involved were alone consulted. No doubt
the "justice" of the result would in many cases be improved if we
assumed a benevolent and far-reaching purpose instead of a self-
ish one; but I am certain that is not so in all cases. To suggest a
general illustration, which I do not claim is dispositive of the case
under discussion, the fact that the Texas statute in Home Insur-
ance Co. v. Dick7' may be favorably regarded by some is not by
itself justification for the altruistic extension of its benefits to the
whole world. Similarly, I have never felt that either missionary
zeal or altruism should justify American courts in awarding dam-
ages to German citizens against German employers who dis-
charged them under the odious Nuremburg decrees.8 0

78. Critique, supra note 3, reprinted in SL eCTaD READINGS, supra note 3.
79. 281 U.S. 397 (1930).
80. Holzer v. Deutsche Reichsbahn-Gesellschaft, 277 N.Y. 474, 14 N.E.2d 798 (1938).
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January 14

The interval, first occasioned by the lunch hour, has been pro-
tracted by soul-searching efforts to find a response to your first
letter and to the question of my treatment of your article. The
"Critique""1 has been a mainspring of inspiration for me since I
first heard of conflict of laws, and I hope the sincerity of my ap-
preciation of it is evident. I could have no higher aspiration for
my work this year than to have it regarded as a development
along the lines already laid out by Cook, Lorenzen, and Cavers. It
is particularly distressing, therefore, to know that you feel you
have been misinterpreted.

Restudy of your article over the weekend leaves me with the
impression I have had before: that my present position owes so
much to your analysis that the real question is whether I have
made any contribution that can be differentiated, rather than
whether there are fighting doctrinal differences. The congruence
is clearest at page 112 (of the Readings), where, reversing the hy-
pothesis as to the respective laws, you say that "obviously" the
law of state A should be applied because this produces an "emi-
nently sensible [result.' 8' This, in a real sense, is where my
thinking about the problem starts-or started some years ago.
Sporadically during those years I have been trying to identify the
reasons for the obvious, which I think it is fair to say that you did
not make very explicit.88 It would be impossible, of course, for
me not to be aware of your emphasis on the "differentiating
facts." Over the years, however, this conception has come to have
two meanings for me. The first has embraced such circumstances
as whether the transaction was part of a sales campaign and the
others which you mention at 111.84 These have gradually lost sig-
nificance for me, largely because I have never been able to make
them very meaningful, much less to conceive of standards for

81. Critique, supra note 3, reprinted in SELECTED READINGS, supra note 3.
82. Id. at 190, reprinted in SELECTED READINGS at 112.
83. True, but I remain a bit puzzled over why Currie didn't endorse my characterization.

The case supposes a minor married woman in state A who has full contractual capacity and
who contracts to buy a set of books from a publisher in state B, where minor wives lack such
capacity. Undoubtedly, Currie saw that the sale did not threaten state B's protection of
junior femes coverts and that it advanced the publisher's interstate trade with competent
young wives in state A. Currie, of course, recognized that a court may apply a law from
another state's statute books or court reports. Perhaps he simply was making the point that
the reasons underlying this accepted proposition needed more probing than I had at-
tempted. Perhaps, on further reflection, I would have realized that I was engaging in 'inter-
est analysis'. My situation suggests that of Moliere's bourgeois gentilhomme.

84. Critique, supra note 3, at 189, reprinted in SELECTED READINGS, supra note 3, at 111.
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their evaluation. The other meaning has been the one strongly
though implicitly suggested by the reverse-hypothesis discussion,
where, without reference to who clipped the first coupon, the sig-
nificant change is that the posture is such that the state policies,
or interests, are presented in an entirely different light. Thus the
significant differentiating facts have come, for me, to be identified
with those which relate to the incidence of state policy. If I
slighted your emphasis on a wide variety of differentiating cir-
cumstances, as I no doubt did, it was because I believe that the
range of significant differences is less wide and more
manageable."'

Emphasis on the wideness of the variety of circumstances
which may make a difference inevitably increases concern about
judicial discretion, and this provides a convenient transition to
the troublesome question of whether too much has been unfairly
attributed to your article in that respect. The differentiating facts
bring us to contemplate "this particular lady" in all the circum-
stances-which is a lot farther than one needs to go to find a dif-
ferentiation of purpose and policy. And when one looks again to
find the reasons why the application of A's law in the reverse situ-
ation produces an obviously sensible result, one can hardly ignore
the opening sentence of the paragraph, which clearly derides that

85. The validity of this statement became evident to me as, in library and classroom, I
tried to develop my own solutions for cases decided on First Restatement grounds and to
evaluate cases applying the question-begging formulas of the Second Restatement. This led
to the examples of "principles of preference" in CAVERS, CHOICE-op-LAw PROCESS, supra
note 72, at chs. VI & VII. In the contract area, in which fact particularization tends to be
greatest, I resorted to an old device: giving operative effect to the center of a transaction.
In determining the center, a given particular often may be helpful, yet not controlling. In
class, I used 'hypos' based on Milliken to suggest that residence alone should not always
control. Examples here are essential. Below are two of these 'hypos' for Massachusetts,
Maine, and New Hampshire courts.

(a) The Lightning Rod Case. The plaintiff creditor is an enterprising Maine concern, Mil-
liken & Co., which sells and installs lightning rods. It sends its salesmen into the other New
England states to solicit orders, chiefly from farmers. The company requires that the orders
be accepted by the home office in Portland and intends that the acceptances create bilateral
contracts. If the farmer is married, his wife must sign the order as guarantor. After the
Pratts (Massachusetts farmers) have had Milliken lightning rods installed, Daniel Pratt
failed to pay. Milliken & Co. sues Mrs. Pratt on her guaranty.

(b) The Rangeley Lake Camp Case. The plaintiff creditor is a wholesale grocery and
campers' supply store, Milliken & Co., in Rumford, Maine. Mr. and Mrs. Pratt (Massachu-
setts residents) are opening up a summer camp for boys in the Rangeley Lake section of
Maine. Mr. Pratt places a large order for supplies with Milliken & Co., which agrees to fill
it, provided Mr. Pratt obtain a written guaranty from his wife. He does so. The guaranty is
mailed to Maine from Massachusetts and, if effective, creates a bilateral contract. Later,
Pratt fails to pay, and Milliken & Co. sues Mrs. Pratt on her guaranty.
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law which cannot distinguish between married women, infants,
and lunatics. Not even the paragraph which accepts the judge's
predilections as a factor to be deprecated if they were not inevita-
ble eradicates the suggestion that the archaism of the disability
law is one of the reasons why the result in the reverse situation is
sensible.

I don't presume to argue with you about what you meant. If
that were the issue, I could point out that even in your letter you
express again a tolerance for judicial choice between the archaic
and the vigorous. This is an entirely respectable position. Paul
Freund, whom I greatly admire, embraced it without apology, and
I have leaned heavily toward it in my time. I have never been
entirely comfortable with the idea that conflicts problems should
be resolved through the exercise of a freedom which the court
does not enjoy in a domestic case, however; and I have reached
the conclusion that as far as I am concerned I have to get along
without that idea.

Your "Critique" ' is no longer, if it ever was, simply a literary
product of yours whose interpretation is to be debated as if it
were a poem of T.S. Eliot's. It is a major chart to the wilderness
of conflict of laws. Whatever may [ble the case with respect to
poets and legislators, the work of the cartographer cannot be in-
terpreted by reference to his intent. My students have generally
shied away from following your plotted course because it seems to
them to an unacceptable extent the course of judicial discretion.
So, I suspect, have the courts. So, to an extent, have I. Hence I
have tried to dissociate myself from the course of judicial discre-
tion. In so doing I have doubtless, as you say, done violence to
your intentions, and I am sorry. But I am left with a problem. I
can't simply skip the whole thing as a gesture of courtesy and
friendliness among ourselves. I can't even substitute Paul Freund,
with his specific avowal, as the foil. I am afraid that somehow I
have to dissociate myself from the Cavers thesis, which is rather
widely identified with the course of judicial discretion, since oth-
erwise my position is so nearly identical with yours that it will be
assumed to be the same and will arouse the old fears. (It has al-
ready been so interpreted by a few.) If this is so, it is evident that
I cannot substitute a more informed and sympathetic interpreta-
tion, based on our current correspondence. The more I explain
and defend, the more I seem to identify, and the reaction will
tend to be that this is pretty much the same stuff that Cavers

86. Critique, supra note 3, reprinted in SELECMD READINGS, supra note 3.
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offered back when--and then himself disavowed. (The apostasy
of your book review,87 however short-lived, has a dampening ef-
fect that would surely extend to anything identifiable with the
original thesis.)

This leaves me with the practical problem of how to alter my
paper. There are physical limitations on what can be done, since
articles become less easily alterable with each day that passes,
and according to the schedule the manuscript should be at the
printer's. I have already deleted attributions to you of intentional
espousal of the judicial discretion thesis, so that the paper now
reads in terms of my interpretation only. In addition, when I get
the galleys, I can restore a few lopped-off limbs to the quotations,
as suggested in your letter. I thought that, at the close of our con-
versation in San Francisco, you were about to suggest a specific
change or two that you considered especially important, and hesi-
tated to do so. I wish you would let me know what it was you had
in mind, and also anything that occurs to you now. I think, how-
ever, that after making changes of this order I will adhere to my
disavowal of judicial discretion, and leave to you the task of cor-
recting misapprehensions of the Cavers thesis.

If this letter had not already consumed too much of the time of
both of us, I would be tempted to include something of a report
on the frustrations involved in attempting to do legal research in
this idyllic environment. There are serious problems, which you

87. I have just reread my review of The Logical and Legal Bases of the Conflict of Laws,
the 1942 collection of conflicts essays by Walter Wheeler Cook. Cavers, Book Review, 56
HAxv. L. REV. 1170 (1943). 1 find it an impressive review that I wish someone else had
written. The article devotes richly-deserved praise to the author of the essays and draws a
distinction between the direct and indirect values of his contribution. As for the apostasy, I
might have escaped the charge but for that paragraph in which I confessed to

a flagging in my own zeal for detecting logical inconsistencies, mechanical rules, or
even hard cases. The Restatement began to grow more tolerable simply because,
to most of the questions with which it deals, it provides ready answers. Accepting
those answers permits one to look for more important questions than whether a
New Hampshire court should permit Mrs. Gray to sue Mr. Gray (i.e., his insur-
ance company) as a result of that unfortunate motor accident in Maine.

Id. at 1173.
Maybe my lapse can be attributed to the effect of wartime work in Washington. I cannot

now locate my disavowal, but please note that, 38 years after that review, I wrote a sixteen-
page introduction to a nine-article symposium on a case that posed the question of whether
the Supreme Court should permit Minnesota to allow Mrs. Hague to recover from her late
husband's insurance company $30,000 more than the company was willing to pay as a result
of an unfortunate motor accident in Wisconsin. See Symposium: Conflict-of-Laws Theory
After Allstate Insurance Co. v. Hague, 10 HoFsTRA L. REV. 1 (1981). The case to which I
refer is Allstate Ins. Co. v. Hague, 289 N.W.2d 43 (Minn. 1978), aff'd on rehearing, 289
N.W.2d 150 (Minn. 1979), aff'd, 449 U.S. 302 (1981).
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might be able to mitigate to some extent by advance prepara-
tions. But perhaps you are already sufficiently informed on the
subject. Let me know how much of this you want inflicted on you.

Sincerely yours,
Brainerd Currie

I answered Currie's letter on February 10, 1958. The following
paragraphs are my handwritten notes of my reply.88

Wrote answer on Feb. 10.
I said I could not consider the question of his comment on the

Critique.
I discussed Case 10 [ACAC], expressing puzzlement why he

should be troubled by the problem of applying California law. I
raised first a question of a case involving no defense, suggesting
that no problem would be posed of choice of law. Why then if
Arizona defense not applicable, should Calif. court refuse remedy.
Vested rights theory?

I questioned his first paragraph [excluding his letter's introduc-
tory paragraph], noting that Maine law affected wife's legal rela-
tionships as well as creditor's.

I discussed problem of resolving true Conflicts question by pos-
ing N.J.-Pa. church truck question, noting that this did not seem
to me to turn on preference for N.J. law.

I questioned whether Brainerd [as one of the first two Law Fel-
lows at the Center for Advanced Study in the Behavioral Sci-
ences] was using his time to best advantage by working on Con-
flicts problem.

Currie's rather lengthy response, which follows, arrived later in the

spring of 1958.

April 7, 1958

Dear Dave,

You are a formidable correspondent (as I first discovered years

88. These five paragraphs were notes written, obviously in haste, on the back of the last
page of Currie's letter of January 10-14. I felt I could not then discuss Currie's comment on
the Critique because of a lack of both time and ability to give the subject the thought it
required. During most of January and February, my mother was dying, very painfully, in a
Florida hospital, and I was commuting there virtually every week.

I have already touched on the matters raised in the second and third paragraphs. Those
raised in the fourth and fifth paragraphs, as well as in the third, are considered in Currie's
next letter.
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ago on looking into your L&CP files"9 ). One doesn't just sit down
and dash off a reply. It is necessary to wait until a couple of
hours, at least, are free, preceded by a period in which one has
had a chance to think matters over. This is hardly an adequate
excuse for my delay of nearly two months, but it helps.

Let me say that I particularly appreciate your writing under
such trying circumstances. I hope that your mother has fully
recovered.

Perhaps it is the lapse of time, but the most challenging aspect
of your letter is its challenge to the way in which I am spending
(or expending) this year of opportunity. I have certainly not given
up the idea that law can learn from the behavioral sciences, and
vice versa. I have become convinced, primarily as a result of my
inquiry into the Columbia experiment " and to some extent as a
result of seeing the jury and arbitration projects in action, that
the way to make progress in interdisciplinary work is to get on
with specific work projects in which such matters become rele-
vant, rather than to mount ambitious general projects and write
hortatory essays. I may say that I came here believing in good
faith that in the process of trying to work through some problems
of conflict of laws that have haunted me for years I could derive
considerable benefit from colleagues in other fields. I still think
so. I think the things I have been writing about involve important
problems for political science and sociology. The territorial con-
cept also has anthropological and some historical interest. I have
tried manfully to establish these points of contact as areas of
common interest, but with no substantial result. I get the greatest
amount of help from the economists, simply because they have a
tough-minded analytical approach to problems.

I hope you will find the situation different next year. This year,
nearly every fellow has a Mission, and no one that I know of
wants his energies diverted by any very serious involvement in
the problems of a colleague. 91 There are the seminars, yes. The

89. I was editor of Law and Contemporary Problems at Duke for Volumes 1 (1933-1934)
through 10, Number 1 (1943). Currie took over from Professor (later Dean) E.R. Latty in
1947, editing symposia in three issues in Volume 12, two in Volume 13, and one in Volume
14. Their subjects were diverse.

90. The inquiry culminated in a doctoral dissertation, the third part of which, devoted to
the ground-breaking revision of Columbia teaching materials and curriculum in the late
1920s, should be listed as recommended reading for all beginning law teachers. See Currie,
The Materials of Law Study, Pt. III, 8 J. LEGAL EDUC. 1 (1955-1956). Parts One (Introduc-
tion) and Two (The Relation between General Education and the Study of
Law: Historical Background) appeared in 3 J. LEGAL EDUc. 331 (1951).

91. I experienced the same preoccupation that Currie reported while I had to continue
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most successful ones are those conducted by a fellow who has
completed a paper and who wants to try out his ideas on others.
The other participants usually contribute exactly the time spent
in the seminar. There was one on "Conflict and Its Regulation,"
in which I was embroiled because of the play on words. It began
with John Bowlby's account of a difficult problem in psychother-
apy (intra-personal conflict). It continued with a theory on con-
flict in labor-management relations presented by the German
sociologis[t], Ralf Dahrendorf. It continued with Frank Newman's
theories on the "due-process right to be heard." There was some
effort to link all these together-in my judgment, a quite mis-
guided effort. In spite of the play on words, they never deluded
themselves quite so much as to believe that my problems in con-
flict of laws would interest them.

I have specifically tried to establish areas of common interest
with David Easton (political theory), Talcott Parsons, and Ward
Goodenough and Ethel Albert (anthropology). I think the area is
there in each case; the simple fact is that no one of these is suffi-
ciently interested to want to spend time on my problems to the
detriment of their own interests. Perhaps they are justified be-
cause of your view of the relative unimportance of these ques-
tions. I really think that, given the proper attitudes on both
sides, Talcott and I could get together." At least, he writes things
about community norms that sound exactly like Beale on the con-
flict of laws." But so far he appears not to appreciate the
connection.

Maybe you are right about conflicts' not being important. "

Lawyers are continually telling me that they almost never en-
counter such problems in practice. Still, it has been my central
interest since I inherited the course from you at Duke in 1946. If
importance is judged in terms of the need for analysis, it is hard
to beat; and this, it seems to me, is one area in which the legal
analysis can stand a little refurbishing as a preliminary to the re-

watching over certain research projects that I had helped to set up as Associate Dean at
Harvard and also had to take over one project that had lost its director. Even so, I felt that
the experience-in a sense, the exposure-was a rewarding one, as I believe Currie did. I am
confident that the opportunity, over the years, for law teachers to be Fellows of the Center
has benefitted legal scholarship.

92. Professor Talcott Parsons of Harvard was nationally eminent as the leader of a
school of sociological thought. In the 1960s, he joined Professor Lon Fuller at Harvard in
conducting a seminar on the Sociology of Law.

93. See 2 J. BEALE, CONniCT OF LAws § 347.4 (1935).
94. This statement probably referred to a point I made in my letter of February 10,

1958. See supra text accompanying note 88.
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ception of the social sciences. Actually, the logical conclusion to-
ward which I am tending-though I am not prepared to say so
yet-is the abandonment of the whole mystique. The whole ques-
tion becomes simply one of construction, and there is no need any
more for characterization (in the special sense of the term in con-
flict of laws) and certainly none for renvoi.

You are doubtless weary of the whole discussion by now, and
have forgotten your letter, of which you have no copy. Neverthe-
less, I feel impelled to comment on one or two aspects of the let-
ter touching matters of detail.

With reference to Case 10 you suggested that where the defen-
dant is alive there is no problem; one law or the other must apply;
it is academic which. You seem to think that my analysis would
lead to the stalemate that neither law is applicable. Not so. (The
case is ACAC.) The policies and interests I was talking about
were those embodied in the law on survival. They of course do
not come into play where the defendant is alive. In your case,
there is no conflict of interest. While it doesn't matter for imme-
diate purposes which law applies, I would say it is that of Ari-
zona, which is interested in compensation because of the resi-
dence of the victim and the place of injury.

I certainly do not suggest any package deal whereby the law of
a state must be applied on an all-or-none basis. On th[e] contrary.
I thought I was making it clear that the policy analysis is quite
likely to vary from one small point to another. For example, the
question of survival may be handled differently where it is the
plaintiff [who] has died, as well as where property rather than
personal injury is involved.

I am troubled because I still cannot see the bearing of
Braucher's comment 5 on the motivation of statutes removing the
disabilities of married women. I haven't the slightest doubt that
these were the products of the feminist movement. This makes no
difference in my analysis. The state typically has two con-
cerns: maximizing the interests of creditors and protecting cer-
tain classes of potential obligors. From time to time it subordi-
nates now the one interest, now the other. What I am seeking is
the policy expressed in a law, and the state's interest in effectuat-
ing the policy in a given case. The fact that the legislature acted
in response to feminist pressures does not alter the fact that it
readjusted the balance of its policies with respect to creditors and
special classes of obligors. You can't make much of a policy, for

95. See supra text accompanying note 76.
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these purposes, out of equal rights for women merely as such.
You also mentioned the interesting case in which a truck owned

by a Pennsylvania church runs down a native in New Jersey,
which does not grant the immunity Pennsylvania does to religious
enterprise."s You say you have no difficulty with holding the
church liable. Nor do I-when a New Jersey court is deciding the
case. When the case is in Pennsylvania the problem is a little dif-
ferent. I could agree with you that the same result would be rea-
sonable. The Pennsylvania policy may be regarded as relatively
weak, and as not applying when a local church invades the high-
ways of a neighboring state. This will get by only when the policy
is in fact relatively weak. Otherwise, the legislature could (if it
were interested) direct its courts to apply the local law in such
cases. It would not seem unreasonable that the legislature should
be moved to do so. If conflict of laws were not so unimportant,
injured local residents would be asking the legislature: What's
with this policy of protecting churches? They are not so sacro-
sanct that you protect them when New Jersey people are hurt (it
is usually New Jerseyites who are injured in New Jersey); why
discriminate against your own people? The analogue to this case
is that of the (protected) Mass[a]chusetts matron who journeys to
Maine to buttress her husband's credit. As I said in the article, it
is reasonable for Massachusetts to give a restricted construction
to local policy in such a case (by contrast with certain cases in
which it makes no sense at all to apply the law of the place of
contracting); but the solution is possible only where local policy is
weak, and the discriminatory tendency is not very apparent-and
because conflict of laws is not important.1

The converse pattern, which you say gives you more trouble, is
to me a no-problem case. Certainly there is no interest basis for
giving a New Jersey church the benefit of Pennsylvania's immu-

96. I believe my case was hypothetical, possibly a variant of Kaufman v. American
Youth Hostels, Inc., 5 N.Y.2d 1016, 158 N.E.2d 128 (1959). In that case, plaintiff sued a New
York charity following an accident that occurred in Oregon. The court applied the immunity
law of Oregon. Variations on this case (surely now obsolete in New York) yielded the five
imaginary cases in CAVERS, CHOIcE-oF-LAw PRocEss, supra note 72, at ch. II. Case 5 had the
basic law-fact pattern of the case I posed to Currie with Massachusetts in Pennsylvania's
role. His opinion and mine qua judges in an imaginary New York Court of Appeals were in
accord with his view here. Id. at 52-56. Speculating on the effect of a shift to a Massachu-
setts forum, I concluded that, on the bench, Currie, J., would grant immunity. Id. at 57. His
letter, if consulted, would have shown that this would depend on his view of the strength of
Massachusetts' immunity policy.

97. Is there a trace of irony in this?
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nity law when the injury is in Pennsylvania.""
The survival article, by the way, is now in print in the March

issue of the Stanford Law Review." The other should appear any
day in the winter issue of the University of Chicago Law Re-
view.1" Of course I will send you reprints when they are available.
I hope that with the footnotes and the revisions that have been
made since the first drafts, you will find them more intelligible.

I also hope that you will adhere to your tentative determination
to write one last conflicts article in this connection. In fact, I hope
you will commit it to us at Chicago. On the assumption that I
would accomplish something constructive, or at least controver-
sial, this year, Ed Levi1 1 extracted a commitment from me that a
conference on conflicts would be arranged for next year. I agreed
on condition that papers be prepared and exchanged in advance. I
don't intend to do any planning for the event until this fall, ex-
cept to ask you to link the possibility to your urge to write one
more article. How about calling it "Farewell to Conflict of Laws"?

Best regards,
Brainerd

This, I believe, was the last letter in our correspondence about Currie's
articles, both of which were published in 1958. Afterward, I did not say
"Farewell to Conflict of Laws," as I trust many readers will have noted.
Teaching, the Cook Lectures at Michigan, the Hague Academy, the
Hague Conference, and irresistible invitations to contribute to conflicts
symposia, have all kept me in touch with new decisions and competing
methodologies. Conflict of laws, however, has not been central to my in-
terests, and I wonder if it would have remained so for Brainerd Currie. I
suspect that in time he would have looked to other fields to bring to
order.

Might-have-beens are seldom fruitful, and, before concluding this dip
into the past, I must turn to some of Brainerd Currie's personal qualities
that emerge in this correspondence. Revisiting the letters, I was struck by
the considerateness with which, while yielding little, he responded to my
overly emphatic complaints. He was not constrained to extend this cour-
tesy by a previous close personal association with me. Differences be-
tween the Office of Price Administration (OPA) Enforcement attorneys

98. But cf. Kaufman v. American Youth Hostels, Inc., 5 N.Y.2d 1016, 158 N.E.2d 128
(1959). See CAvEas, CHoicR-oF-LAw PRocass, supra note 72, at 32-33 (Currie and Cavers
opinions).

99. Grant, supra note 2, at 205 [128].
100. Milliken, supra note 1, at 227 [77].
101. At that time Ed Levi was Dean of the University of Chicago Law School.
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(his bailiwick) and OPA Price attorneys (mine) had provided the chief
occasions for our past meetings, during which he had displayed a rea-
soned rigor of thought on which Price arguments for greater flexibility
usually broke.

Currie's efforts to combine rational precision with concern for realities
and to deter resort to judicial discretion as a substitute for discarded
rules emerge vividly from the letters. The same combinations, reinforced
by careful, penetrating scholarship, persist throughout the amazing series
of fourteen published articles 0"' that, from 1958 to 1963 (the range of
publication dates), yielded the 742 pages of his Selected Essays. The fact
that for three essays he had enlisted able collaborators enhances, in my
eyes, the extent of his achievements.

Some of my disagreements with Brainerd Currie's methodology and its
subsequent development continue, yet I value the extraordinary stimulus
and direction he gave to rethinking our problems of conflict of laws. The
range of those problems, however, has been narrowing. One may wonder
whether the most serious ones that persist can be resolved by the judicial
process.

102. Currie's fourteen published articles in the order in which they appear in his volume
of Selected Essays are: On the Displacement of the Law of the Forum, 58 COLUM. L. REv.

964 [3] (1958); Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U.
Cm. L. REv. 227 [77] (1958); Survival of Actions: Adjudication Versus Automation in the
Conflict of Laws, 10 STA. L. REV. 205 [128] (1958); Notes on Methods and Objectives in
the Conflict of Laws 1959 DuKz L.J. 171 [177]; The Constitution and the Choice of
Law: Governmental Interests and the Judicial Function, 26 U. CHI. L. Rav. 9 [1881
(1958); The Constitution and the "Transitory" Cause of Action, 73 HARv. L. REv. 36, 268
[238] (1959); The Silver Oar and All That: A Study of the Romero Case, 27 U. Cm. L.
REv. 1 [361) (1959); Purchase-Money Mortgages and State Lines: A Study in Conflict-of-
Laws Method (written in collaboration with Lieberman), 1960 DuKE L.J. 1 [3761; Change of
Venue and the Conflict of Laws: A Retraction, 27 U. Cm. L. REv. 341 [431] (1960); Un-
constitutional Discrimination in the Conflict of Laws: Privileges and Immunities (written
in collaboration with Schreter), 69 YA. L.J. 1323 [445 (1960); Unconstitutional Discrimi-
nation in the Conflict of Laws: Equal Protection (written in collaboration with Schreter),
28 U. CHI. L. Rzv. 1 [526] (1960); The Verdict of Quiescent Years: Mr. Hill and the Con-
flict of Laws, 28 U. CI. L. REv. 258 [584] (1961); Justice Traynor and the Conflict of Laws,
13 STAN. L. Rv. 719 [629] (1961); Conflict, Crisis, and Confusion in New York, 1963 DuKE
L.J. 1 [690].




