
Legal Ethics

by L. Ray Patterson*

I. INTRODUCTION

The major development in the law of legal ethics this year was the
adoption by the American Bar Association (ABA) of the Model Rules of
Professional Conduct' at its annual meeting in Atlanta on August 2, 1983.
It is appropriate that Georgia should be the site of the adoption of the
rules since the rules owe their existence to the foresight of a native son.
William B. Spann, Jr., while President of the American Bar Association
in 1977 and 1978, appointed the Committee (later Commission) on Evalu-
ation of Professional Standards, which produced the rules. After his ten-
ure as President of the ABA, Spann served as a member of the Commis-
sion until his untimely death in 1981.

The Model Rules now represent official ABA policy, but they, of course,
will have to be adopted by the states before they have any legal efficacy.
Whether the Model Rules will be adopted as widely as was the Model
Code of Professional Responsibility2 is, of course, problematical, but
whatever the result, the Model Rules are sure to be influential. It should
be noted as well that many federal courts, not bound by the state rules,
have adopted the Model Code of Professional Responsibility.' These
courts very well may act to adopt the Model Rules regardless of state
action.

The risk is that he profession will be governed by two sets of rules, at
least for awhile. This risk, however, does not pose as great a problem as it
may appear because there is not that much substantive difference be-
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tween the two documents. Both sets of rules will lead to the same solution
for most ethical problems. The difference is that the Model Rules provide
the lawyer with a better set of rules for analyzing the problems.

One of the major differences in the Code and the Rules is that the for-
mer purports to deal with the attorney-client privilege and the duty of
confidentiality,4 the latter deals only with the duty of confidentiality,"
and leaves the attorney-client privilege to general law. This is a wise
change since courts in dealing with the privilege are not likely to feel
bound by rules of ethics anyway.

It is, perhaps, of significance that the Model Rules are characterized in
the Preamble as "legal rules that prescribe terms for resolving" ethical
conflicts.' This is to say that they will have the force of law and will be an
authoritative source for lawyers to use in determining the proper course
of conduct in a given situation. It is well to remember, however, that, as
stated in the Scope Note of the Rules, they must be interpreted in the
context of "court rules and statutes relating to matters of licensure, laws
dealing with the specific obligations of lawyers and substantive and pro-
cedural law generally.'"

Whether the Georgia Supreme Court will adopt the rules is a matter
yet to be determined, but for the most part, the cases during the survey
period indicate an attitude on the part of the court consistent with the
philosophy underlying the Model Rules: the practice of law is a profes-
sion, not a trade. The Supreme Court of Georgia made its view clear in
two outstanding opinions rendered in 1982 and 1983: First Bank & Trust
Co. v. Zagoria,8 dealing with professional corporations; and Georgia De-
partment of Human Resources v. Sistrunk,' dealing with lawyer 'legisla-
tors. A third significant opinion, Stephens v. Stephens,10 dealing with the
recusal of a judge, also can be viewed as part of the court's continuing
effort to promote and insure integrity in the judicial process and the legal
profession generally. Each of these opinions is discussed in detail below.

The high quality of these decisions makes all the more perplexing some
of the opinions dealing with malpractice. The rule that the statute of lim-
itations in a malpractice action begins to run from the date of the act,
rather than its discovery, appeared again," as did the rule that failure to

4. MODEL CODE OF PomaSoNAL RaPoNsumBIr Canon 4, EC 4-1 to 4-6, DR 4-101
(1979).

5. MoDEL Ruze oF PaoFEssioNAL CONDucr Preamble (1983).
6. Id.
7. Id. Scope Note.
8. 250 Ga. 844, 302 S.E.2d 674 (1983).
9. 249 Ga. 543, 291 S.E.2d 524 (1982).

10. 249 Ga. 700, 292 S.E.2d 689 (1982).
11. Frates v. Sutherland, Asbill & Brennan, 164 Ga. App. 243, 296 S.E.2d 788 (1982).
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correct an act of malpractice is not malpractice.1' The criticism of these
rules is not to be construed as a plea in favor of malpractice actions
against lawyers. Rather, it is a plea that Georgia courts recognize that
lawyers are no less subject to rules of law than their clients. There may be
a question of equal protection here, and at some point, the Georgia courts
will be faced with this issue.

II. PROFESSION OR TRADE?

The issue in First Bank & Trust Co. v. Zagorials was a simple one:
Does a lawyer who is a shareholder in a professional corporation have the
same vicarious liability he would have as a partner in a partnership? 14

The controversy that gave rise to the question concerned dishonored
checks which had been drawn on the corporate bank account and which
had been issued to clients in connection with real estate transactions. Of
the two shareholders in the corporation, only one was involved in the ser-
vice of the clients. He issued the checks and withdrew funds from the
account so as to cause the checks to be dishonored.1' The question was
whether the other shareholder personally was liable for this conduct. The
supreme court, reversing the court of appeals, held that he was."

The court of appeals had concentrated on an interpretation of the rele-
vant statutory provision1

7 and concluded that while a shareholder in a
professional corporation may be subject to personal liability greater than
the liability of a shareholder in a business corporation, this is true only of
a shareholder who furnishes professional services.1s The court of appeals
also relied on EC 6-6 of the Model Code of Professional Responsibility,1 '
which provides in part: "A lawyer who is a stockholder in or is associated
with a professional legal corporation may, however, limit his liability for
malpractice of his associates in the corporation, but only to the extent
permitted by law."' 0

The supreme court, in a unanimous opinion written by Justice Clarke,
did not find it necessary to interpret the statute and relied on its author-
ity to regulate the practice of law."1 Acknowledging the usefulness of the
professional corporation for business reasons, the court said that it "af-

12. Id. at 243, 296 S.E.2d at 788.
13. 250 Ga. 844, 302 S.E.2d 674 (1983).
14. Id. at 844-45, 302 S.E.2d at 674.
15. Id. at 844-45, 302 S.E.2d at 675.
16. Id. at 847, 302 S.E.2d at 676.
17. O.C.G.A. § 14-7-7 (Michie 1982), GA. CoDE ANN. § 84-5407 (Harrison 1979).
18. Zagoria v. Dubose Enters., 163 Ga. App. 880, 881-82, 296 S.E.2d 353, 355-56 (1982).
19. MODEL CODE OF PROESSIONAL RzspoNsmunrv EC 6-6 (1979).
20. 163 Ga. App. at 883, 296 S.E.2d at 356.
21. 250 Ga. at 845, 302 S.E.2d at 675.
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fords to its shareholders insulation against liability for obligations which
do not arise as a result of breach of a lawyer's obligation to his client or
an act of professional malpractice." ' The court, in a noteworthy passage,
then said:

The professional nature of the law practice and its obligations to the
public interest require that each lawyer be civilly responsible for his pro-
fessional acts. A lawyer's relationship to his client is a very special one.
So also is the relationship between a lawyer and the other members of
his or her firm a special one. When a client engages the services of a
lawyer the client has the right to expect the fidelity of other members of
the firm. It is inappropriate for the lawyer to be able to play hide-and-
seek in the shadows and folds of the corporate veil and thus escape the
responsibilities of professionalism."

The language "that each, lawyer be civilly responsible for his profes-
sional acts" suggests that the court, if it will not treat the directory rules
of ethics as rules of law, will treat them as standards to be used in deter-
mining civil liability, notwithstanding the language in the Preliminary
Statement that they are not to be used in that determination.

The refusal of the court to be bound by self-serving provisions of the
rules is indicated by its treatment of EC 6-6, which the court of appeals
relied on for its conclusion." The supreme court said:

It can be argued that this provision authorizes a limitation of liability for
malpractice of associates by contract or arrangement with the clients of
the professional corporation. However, it cannot successfully be argued
that Ethical Consideration 6-6 is a self-executing rule which automati-
cally insulates each shareholder of a professional corporation from liabil-
ity for the malpractice of the other.""

It would be a foolhardy lawyer who relies on this dictum to attempt to
limit his liability to the client in view of the court's concluding words:
"We cannot allow a corporate veil to hang from the cornices of profes-
sional corporations which engage in the law practice.""

II. CONFLICT OF INTERESTS

In Georgia Department of Human Resources v. Sistrunk,m a member
of the General Assembly of Georgia, Bobby L. Hill, Jr., represented plain-

22. Id. at 846, 302 S.E.2d at 675.
23. Id.
24. -Id. at 846-47, 302 S.E.2d at 676.
25. Id. at 847, 302 S.E.2d at 676.
26. Id.
27. 249 Ga. 543, 291 S.E.2d 524 (1982).
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tiffs who had filed a writ of habeas corpus directed to the Department of
Human Resources. Over the dissent of three justices, 8 the supreme court
held, in an opinion by Justice Weltner, that the lawyer legislator was
disqualified.3'

The trial court had held that the lawyer could not be disqualified "[a]s
long as he earns a livelihood in a manner that does not conflict with his
responsibilities as a member of the General Assembly ....,, On appeal,
the Department argued that Hill's representation was in violation of the
provision of the Georgia Constitution that states, "Public officers are the
trustees and servants of the people, and at all times, amenable to them"' 1 '
and also was in violation of the Code of Professional Responsibility."

The court agreed that there was no dual representation in these cir-
cumstances since a member of the General Assembly represents the elec-
torate, not the government". The court, however, was not impressed by
the other two arguments and concluded that the issue in the case was
"the meaning of the constitutional provisions declaring that '[plublic of-
ficers are the trustees and servants of the people, and at all times amena-
ble to them."'" Relying on precedents reaching back to 1850," the court
concluded that the language meant what it said." The court found that a
member of the General Assembly is a public officer and stated:

All public officers, within whatever branch and at whatever level of our
government, and whatever be their private vocations, are trustees of the
people, and do accordingly labor under every disability and prohibition
imposed by law upon trustees relative to the making of personal financial
gain from the discharge of their trusts.'7

Chief Justice Jordan, Justice Clarke, and Justice Smith dissented."
Chief Justice Jordan dissented because the holding related only to civil
transactions and made no reference to a lawyer-legislator representing a
client in a criminal transaction, and because he would have applied an ad

28. Id. at 548, 291 S.E.2d at 529 (Jordan, C.J., dissenting); Id. at 550, 291 S.E2d at 530
(Clarke, J., dissenting); Id. at 552, 291 S.E.2d at 531 (Smith, J., dissenting).

29. 249 Ga. at 547, 291 S.E.2d at 528-29.
30. Id. at 543, 291 S.E.2d at 526.
31. Id. (quoting GA. CoNsT. art. I, § 2, para. 1, GA. CODE ANN. § 2-201 (Harrison 1977)

(presently art. I, § 2, para. 1, GA. Cons ANN. § 2-201 (Harrison 1983)).
32. 249 Ga. at 543, 291 S.E.2d at 526; GA. CODE ANN. tit. 9 app.; GA. CODs OF POvs-

SiONAL RE ssoNsmrry (1978).
33. 249 Ga. at 543, 291 S.E.2d at 526.
34. Id. at 544, 291 S.E.2d at 526.
35. Harrison v. McHenry, 9 Ga. 164 (1850).
36. 249 Ga. at 546-47, 291 S.E.2d at 528.
37. Id. at 547, 291 S.E.2d at 528 (emphasis in original).
38. Id. at 548, 291 S.E.2d at 529 (Jordan, C.J., dissenting); Id. at 550, 291 S.E.2d at 530

(Clarke, J., dissenting); Id. at 552, 391 S.E.2d at 531 (Smith, J., dissenting).
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hoc rule of disqualification rather than a per se rule.3' Justice Clarke did
not like the majority's application of "the law of trusts to the broad Geor-
gia constitutional policy statement which is in fact a simple restatement
of the old proposition that a public office is a public trust.'40 Both he"
and Justice Smith 2 thought that the ruling created an obstacle to the
citizen legislature. Justice Smith stated: "I do not think this court has
any business trying to police the outside activities of members of a sepa-
rate and co-equal branch of our state government.""4

The opinion in Sistrunk can be characterized as a policy decision. The
supreme court held the opinion in Sistrunk to be inapplicable in Hudson
v. State." In Hudson, which concerned a -prosecution for murder, the de-
fendant's appointed counsel was serving simultaneously as the Probate
Judge and Solicitor of the State Court in Truetlen County."5 On appeal,
retained counsel argued that there is an inherent conflict of interests be-
tween an attorney's function as a state court prosecutor and his ability to
represent a criminal defendant. ' The court, in an opinion by Justice
Gregory, distinguished Sistrunk on the grounds that the conflict of inter-
est there amounted to a breach of the public's trust; in Hudson the argu-
ment was that the alleged conflict impaired the individual's interest.'7

The court held that when the defendant alleges that his trial counsel
should have been disqualified because his loyalties are divided between
his representation of a criminal client and those owed the public in his
prosecutorial capacity, the objection must be made without delay, at the
first opportunity after the accused learns of the grounds for disqualifica-
tion." In this case, the objection was not made until after the trial. The
court refused to lay down a rule of automatic disqualification when the
attorney is employed simultaneously as either a state court solicitor or.
probate judge."

The requirement that the accused move for the disqualification of his
appointed counsel is a curious one. Since a lawyer who accepts appoint-
ment in this situation is not likely to move for his own disqualification,
the rule places a heavy burden on the accused. This is true especially
since the court ruled that, in connection with the allegation of error in

39. Id. at 548, 291 S.E.2d at 529 (Jordan, C.J., dissenting).
40. Id. at 550, 291 S.E.2d at 530 (Clarke, J., dissenting).
41. Id. at 551, 291 S.E.2d at 530-31.
42. Id. at 553, 291 S.E.2d at 534 (Smith, J., dissenting).
43. Id. at 556, 291 S.E.2d at 534.
44. 250 Ga. 479, 299 S.E.2d 531 (1983).
45. Id. at 480, 299 S.E.2d at 533.
46. Id. at 480-81, 299 S.E.2d at 533.
47. Id. at 482 n.5, 299 S.E.2d at 534 n.5.
48. Id. at 481, 299 S.E.2d at 534.
49. Id. at 482, 299 S.R.2d at 534.
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defense counsel's agreeing to proceed with eleven jurors, "the defense at-
torney has been considered spokesman for the defendant, and, therefore,
able to speak on behalf of his client."" The court said, in effect, that in
this situation the allegation of error will be sustained only when there is a
showing of actual conflict of interests. This is a sound position. It is diffi-
cult to see why an attorney's position as prosecutor in another court con-
stitutes a factor that would interfere with the exercise of his independent
professional judgement on behalf of an accused client.

IV. RECUSAL

Stephens v. Stephens" presented this question: Must a judge whose
son is employed by a lawyer appearing in a case before him recuse him-
self, even though there in no allegation or evidence of impropriety or a
showing of partiality by the judge?

The court, in an opinion by Chief Justice Hill, dealt with this question
under Georgia Code Ann. section 24-10251 and Canon 3C of the Code of
Judicial Conduct." The court stated that the statute, prohibiting a judge
from serving in a case in which he has pecuniary interests or is related to
any party, did not require disqualification." The judge had no pecuniary
interest in the case and the son, a salaried employee of the attorney,
would not reap any monetary benefit from the result.

The Code of Judicial Conduct, however, provides a broader rule of dis-
qualification in Canon 3C(1): "A judge should disqualify himself in a
proceeding in which his impartiality might reasonably be in question

.. "" The court concluded that "where the attorney appearing before
the judge is the employer of the judge's attorney-son, the judge's 'impar-
tiality might reasonably be questioned' even though his impartiality is
not called into question by any other facts.""

The court distinguished Blumenfeld v. Borenstein,5 7 in which the court
had rejected a per se disqualification rule for an attorney based on mari-
tal status. The court in Stephens stated that "the questions are entirely
different when an attorney's disqualification based upon 'appearance of
impropriety' is concerned, and when a judge's disqualification based upon
the fact that his 'impartiality might reasonably be questioned' is con-

50. Id. at 483, 299 S.E.2d at 535.
51. 249 Ga. 700, 292 S.E.2d 689 (1982).
52. GA. CODE ANN. § 24-102 (Harrison 1981 & Supp. 1983), O.C.G.A. § 15-1-8 (Michie

1982 & Supp. 1983).
53. CODE OF JUDICAL CONDUCT Canon 3C(1) (1972).
54. 249 Ga. at 701, 292 S.E.2d at 690.
55. CODE OP JUDICL CONDucT Canon 3C(1) (1972).
56. 249 Ga. at 703, 292 S.E.2d at 692.
57. 247 Ga. 406, 276 S.E.2d 607 (1981).
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cerned."" Justice Clarke dissented on the grounds that the decision in
Blumenfeld authorized a holding of no disqualification.5 '

Two other cases of recusal were Mitchell v. State," and Smith v.
State.s" In Mitchell, the accused entered a plea of guilty and upon receiv-
ing a larger sentence than he expected, withdrew his plea. He then filed a
motion to have the judge recuse himself from conducting the bench trial.
The judge refused, but emphasized that the accused could still elect to
have a jury trial, which he declined to do." The Georgia Court of Appeals
affirmed the conviction." The court found no showing of bias or prejudice
under Canon 3C(1) of the Code of Judicial Conducte and refused to pre-
sume bias or prejudice. The court stated, "[T]here is a presumption that
a trial judge sitting without a jury separates any extraneous matters from
the legal evidence in reaching his verdict."'

In Smith, a person on probation, having been convicted of burglary,
was chosen at random and given a urinalysis test for drugs, which he was
required to take under the terms of his probation. He sought recusal of
the trial judge on the grounds that the judge had been instrumental in
initiating the use of the test generally and had made public statements
regarding its accuracy and utility." The court said that the motion
showed "at most an inclination relative to evidentiary matters rather
than a personal bias or prejudice concerning a party."' 7 The distinction is
necessary because without it, the court noted, a judge could rule "but
once on a disputed question of law or factual circumstances without for-
ever thereafter being disqualified from hearing similar matters.""

V. LEGAL MALPRAcCE

Georgia courts continue to be hostile to legal malpractice actions, al-
though there was a successful one brought during the survey period,
Kushner v. McLarty." In that case, the client, a physician, was a member
of an investment group which had developed Smyrna Hospital and also
was employed as the hospital's radiologist. He told his lawyer that his

58. 249 Ga. at 702-03, 292 S.E.2d at 691.
59. Id. at 704, 292 S.E.2d at 692 (Clarke, J., dissenting).
60. 165 Ga. App. 258, 300 S.E.2d 5 (1983).
61. 250 Ga. 438, 298 S.E.2d 482 (1983).
62. 165 Ga. App. at 259, 300 S.E.2d at 6.
63. Id.
64. CoDE oF JuDICiL CoDucT Canon 3C(1) (1972).
65. 165 Ga. App. at 259, 300 S.E.2d at 6.
66. 250 Ga. at 438-39, 298 S.E.2d at 483.
67. Id. at 439, 298 S.E.2d at 483.
68. Id.
69. 165 Ga. App. 400, 300 S.E.2d 531 (1983).
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consent to the hospital's being sold depended upon his obtaining a
favorable long-term contract with the new owners to insure his retention
as the hospital's radiologist.70

The lawyer prepared a contract with two subparagraphs, one dealing
with nonrenewal, the other with termination.71 The physician's contract
was not renewed and he was unsuccessful in his action for breach of the
contract. In an earlier action by plaintiff against the new owners the court
had held that giving the hospital a simple right not to renew was unam-
biguous.7' In the action against the attorney, the court held that the evi-
dence in the case showed "that the construction and legal effect of the
contractual provision in question may have posed to appellant a legal
technicality that he was unequipped to appreciate as a non-lawyer. '" s

The court also stated that reasonable minds could disagree on whether
the language required a legal knowledge or explanation to become clear to
the layman, and it was error to direct a verdict for the lawyer since the
questions were for the jury to determine.74

A case that manifests the court's aversion to malpractice actions is
Frates v. Sutherland, Asbill & Brennan,71 in which the court of appeals
affirmed summary judgment for the lawyers. 7e The action, filed on Febru-
ary 28, 1980, alleged the lawyers' failure to include an assignment of cer-
tain leaseholds in an agreement that they had drafted and that was exe-
cuted on June 25, 1974. The two points of interest in the case are the
applicability of the statute of limitations and the use of expert testimony.

With regard to the statute of limitations issue, the court relied on ear-
lier cases,"7 saying that the applicable statute of limitations for a breach
of duty imposed by the attorney-client contract is four years under Geor-
gia Code Ann. section 3-706,78 and that the statute begins to run from the
date of the breach of the duty, not from the time it is discovered." Given
this background, the court dealt with three questions: When did the
breach of duty occur? Has the statute been tolled? Is the six year statute
that applies to actions based on written contracts"° applicable in this

70. Id. at 400, 300 S.E.2d at 531-32.
71. Id. at 400, 300 S.E.2d at 532.
72. Kushner v. Southern Adventist Health & Hosp. Sys., Inc., 151 Ga. App. 425, 360

S.E.2d 381 (1979).
73. 165 Ga. App. at 403, 300 S.E.2d at 534.
74. Id.
75. 164 Ga. App. 243, 296 S.E.2d 788 (1982).
76. Id. at 247, 296 S.E.2d at 791.
77. McClain v. Johnson, 160 Ga. App. 548, 288 S.E.2d 9 (1981); Riddle v. Driebe, 153 Ga.

App. 276, 265 S.E.2d 92 (1980).
78. GA. CoDz ANN. § 3-706 (Harrison 1975), O.C.G.A. § 9-3-25 (Michie 1982).
79. 164 Ga. App. at 244, 296 S.E.2d at 789-90.
80. GA. Conz ANN. § 3-705 (Harrison 1975), O.C.G.A. § 9-3-24 (Michie 1982).
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case?
The court held that the alleged breach occurred when the lawyers origi-

nally performed the services. " The fact that the client, having discovered
the leases allegedly missing from the assignment, contacted the lawyers in
September 1977 and received a reply affirming the omission and com-
menting on its impact, did not mean that the lawyers rendered further
legal services." What the comment was the court did not say but con-
cluded that "there is absolutely no fact disclosed by the record to indicate
that appellees undertook to perform legal services for Frates subsequent
to the 1974 agreement."83 The court relied on the rule laid down in Jan-
kowski v. Taylor, Bishop & Lee" that "[t]he failure to correct an alleged
act of malpractice does not constitute a separate act of malpractice.""
How this rule can be justified rationally remains a mystery. If it means
that the failure to correct an act that cannot be cured is not a separate
act of malpractice, it is meaningless; if it means that the failure to correct
an act that can be cured is not a separate act of malpractice, it is
nonsense.

The client alleged that the statute should be tolled until the breach of
duty was discovered because of the lawyer's fraud in failing to disclose an
alleged conflict of interest, the failure to include all leasehold interests as
security, and the impact of that failure." The court held that the fraud
that will toll the statute of limitations must concern moral turpitude and
have the effect of barring or deterring the plaintiff from his action."' The
client made no showing that the lawyer prevented or deterred the client
from discovering the leasehold interests allegedly missing from the assign-
ment, that the expression of opinion concerning the impact of the alleged
failure to include all leasehold interests is not sufficient to establish the
fraud required to toll the statute, and that the client knew of the dual
representation from the beginning."

The client also argued that the six-year statute of limitations applicable
to written contracts should apply, based on the letter from the lawyer
confirming the employment of the firm, which requested the assent of the
client." The court held that the letter did not constitute the entire agree-
ment between the parties, that the contract was partly in writing and

81. 164 Ga. App. at 244-45, 296 S.E.2d at 790.
82. Id. at 245, 296 S.E.2d at 790.
83. Id. at 245, 296 S.E.2d at 788.
84. 246 Ga. 804, 273 S.E.2d 16 (1980).
85. 164 Ga. App. at 245, 296 S.E.2d at 790 (citing Jankowski, 246 Ga. at 804, 273 S.E.2d

at 16).
86. 164 Ga. App. at 245, 296 S.E.2d at 790.
87. Id.
88. Id. at 245-46, 296 S.E.2d at 790.
89. Id. at 246, 296 S.E.2d at 791.
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partly in parol, and that the entire contract was to be treated as one in
parol." The court stated that the letter "clearly does not constitute the
entire agreement for legal services between the parties."' 1 The court held
that since the action was not brought within four years, the lawyers were
entitled to summary judgment."

On the second point, the use of expert testimony, the court said that
except in clear cases, expert testimony is necessary to establish malprac-
tice.' If the defendant produces an expert's opinion in his favor on mo-
tion for summary judgment and the plaintiff fails to produce a contrary
expert opinion, there is no genuine issue to be tried by a jury."

The court said that the client did not relate the affidavits of defen-
dant." The court does not make the point clearly, but apparently the
affidavits "from two attorneys licensed to practice in Georgia stating the
opinion that all services performed by appellees for Frates were per-
formed with the requisite degree of skill and care,"" were given by the
lawyers who performed the services; the court, in the first part of the
opinion says, "[I1n support of their motion, appellees produced the affida-
vits of two of the attorneys named as defendants."

Three other cases on malpractice warrant only brief comment. In Gib-
son v. Talley," the lawyer had filed a suit for personal injury claims
against a minor and her father, resulting from a rear end collision by a
car driven by the minor. The minor was dismissed as a party for lack of
service, and the lawyer did not refile. The alleged negligence was failure
to effect adequate service and permitting the statute of limitations to run
on the personal injury claim against the minor."

The evidence was in conflict. One expert testified that in his opinion
the jury verdict was for the father because the daughter had been dis-
missed from the case and because of the attorney's negligence in handling
the case.1" Two other experts testified that in a personal injury case that
concerns the family purpose doctrine, it is not necessary to make the mi-
nor child driving with permission a defendant to find the parent liable.10'
The court held that in view of the conflicting expert testimony, the trial

90. Id.
91. Id.
92. Id.
93. Id.
94. Id. at 246-47, 296 S.E.2d at 791.
95. Id. at 247, 296 S.E.2d at 791.
96. Id.
97. Id. at 243, 296 S.E.2d at 789.
98. 162 Ga. App. 303, 291 S.E.2d 72 (1982).
99. Id. at 303-04, 291 S.E.2d at 74.

100. Id. at 304, 291 S.E.2d at 74.
101. Id.
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court did not err in failing to direct a verdict for the client-plaintiff1" and
properly had submitted the case to the jury.1"3

In Cale v. Jones, ' the trial court granted summary judgment for the
lawyer alleged to have been negligent in the handling of a divorce action.
The court said that the client's expert opinion affidavits were not suffi-
cient to defeat summary judgment.101 The lawyer presented expert opin-
ion affidavits that his representation "afforded at least a reasonable de-
gree of skill and care and did not evince any actionable want of care, skill
and diligence." 1" The court said that this expert testimony buttressed by
the presumption of care, skill, and diligence that attaches to services ren-
dered by any attorney was not directly contradicted by the client's affida-
vits except by one affliant "who based his opinion on his familiarity 'with
the standards of professional practice in the community of attorneys in
general' and not upon the 'standard of care in the legal profession
generally.' ,,907

In Johnson v. Butcher, '" the client, convicted of a felony, appealed the
grant of summary judgment in his malpractice action. The client entered
pleas of guilty and, pursuant to an agreement, his lawyer negotiated with
the prosecutor, resulting in the client receiving concurrent sentences, the
longest of which was ten years.10" The lawyer, in support of his motion for
summary judgment, introduced a copy of a document signed by the client
that he understood all of his rights in connection with his pleas of guilty
and that he faced a possible maximum sentence of ninety-three years.1
In opposition to the motion for summary judgment, the client offered
only his own affidavit, which "reveal[ed] conclusions rather than fact"
and offered no expert evidence."1 The court affirmed the judgment for
the lawyer.11

2

VI. RzSPRCT FOR THE COURT

One of the basic duties of a lawyer is to maintain respect for the court.
Implicit in this duty is a' concomitant duty on the part of the court to
maintain respect for lawyers in the proceedings. While not articulated in

102. Id. at 305, 291 S.E.2d at 74.
103. Id. at 305, 291 S.E.2d at 75.
104. 162 Ga. App. 257, 290 S.E.2d 154 (1982).
105. Id. at 258, 290 S.E.2d at 154.
106. Id.
107. Id. at 258, 290 S.E.2d at 154-55 (emphasis supplied by the court).
108. 165 Ga. App. 469, 301 S.E.2d 665 (1983).
109. Id. at 469, 301 S.E.2d at 665.
110. Id.
111. Id. (quoting Herron v. Mixon, 157 Ga. App. 224, 225, 276 S.E.2d 893, 894 (1981)).
112. 165 Ga. App. at 470, 290 S.E.2d at 666.
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the opinions, this duty is recognized in rules regulating the court's power
to punish for contempt. Generally, a court, for a direct contempt commit-
ted in the face of the court, may summarily punish the lawyer "without
trial or issue."' If, however, the judge attempts to punish the lawyer for
contempt after the trial for conduct during the trial, due process consid-
erations come into play."14

In Dowdy v. Palmour,"s the supreme court in Chief Justice Hill's out-
standing opinion, gave some content to these generalities. Although the
decision was rendered after the end of the survey period, its significance
warrants consideration here, particularly since it reversed a court of ap-
peals decision rendered during the survey period.

The proceeding in Dowdy was a probation revocation hearing in which
the lawyers represented the probationer. The issues concerned a colloquy
between the judge and one of the lawyers (McDonald) and the rule of
sequestration, which the other lawyer (Dowdy) had requested. The judge,
in response to the invocation of the rule, said: "All right. Call all wit-
nesses around."117 The assistant district attorney called his witnesses for-
ward, and they were sworn and sent out of the courtroom. He did not ask
for the rule, and subsequently, it became apparent that witnesses for the
probationer had remained in the courtroom-."' The court held the two
lawyers in contempt, but imposed no sanctions, admonishing them to
read the rules of the court. 1' The opinion includes a lengthy excerpt from
the trial transcript, which plainly indicates less than amicable relations
between the judge and probationer's two lawyers.'"

The court of appeals affirmed the trial court's finding of contempt,""
and the supreme court granted certiorari to determine whether the law-
yers had been denied due process and whether the alleged contemptuous
conduct included the failure of the lawyers to have their own witnesses
sequestered when they invoked the rule.'2 2 Preliminarily, the court dealt
with the motion to dismiss on the grounds that no punishment was im-
posed and that the case was not final."' The court did not decide the
correctness of cases relied on by the court of appeals for this proposition

113. Smith v. Adams, 161 Ga. App. 820, 821, 288 S.E.2d 775, 776 (1982) (quoting White
v. George, 195 Ga. 465, 470, 24 S.E.2d 787, 790 (1943)).

114. Maples v. Seeliger, 165 Ga. App. 201, 202, 299 S.E.2d 906, 907 (1983).
115. 251 Ga. 135, 304 S.E.2d 52 (1983).
116. Dowdy v. Palmour, 164 Ga. App. 804, 298 S.E.2d 521 (1982).
117. 251 Ga. at 136, 304 S.E.2d at 52.
118. Id. at , 304 S.E.2d at 54.
119. Id. at , 304 S.E.2d at 54.
120. Id. at , 304 S.E.2d at 52-56.
121. Dowdy v. Palmour, 164 Ga. App. 804, 298 S..2d 521 (1982).
122. 251 Ga. at -, 304 S.E.2d at 56.
123. Id. at , 304 S.F.2d at 56.
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because the case was in the supreme court on grant of certiorari. The
court of appeals had decided the case on its merits. To grant the motion
to dismiss would defeat the supreme court's certiorari jurisdiction. The
court also rejected the argument that the case was moot since the applica-
tion of the mootness doctrine would mean that a lawyer could never ap-
peal a pending contempt when the trial court imposes no punishment or
punishes only by admonition.,

The main issue in the case was whether the trial court had complied
with the requirements of due process. The court relied on the United
States Supreme Court case of Taylor v. Hayes,115 which laid down the
following rules:

(1) A trial judge may find the attorney in contempt of court without trial
by jury when the penalty does not exceed six months.1"
(2) During trial, a judge, to maintain order in the courtroom, has the
power to declare contempt committed in his presence and observed by
him, and, after affording the contemnor an opportunity to speak, to an-
nounce punishment summarily and without further notice or hearing.117

(3) When the announcement of punishment is delayed, and when the
contumacious conduct was not directed toward the judge and the judge
did not become involved in the controversy, the judge had the power to
hold a contempt hearing at the conclusion of the trial and, after giving
the attorney reasonable notice of the specific charge and opportunity to
be heard, to impose punishment u

(4) When the announcement of punishment is delayed, and when the
contumacious conduct was directed toward the judge or when the judge
reacted to the conduct in such a manner as to become involved in the
controversy, the judge may give the attorney notice of the specific charge,
but the hearing must be conducted by another judge.'"

The court determined that in the case at hand that part of the conduct
in question was directed to the judge and that the judge became involved
in the controversy."'0 Due process required, with respect to the lawyer
engaged in this conduct, that his contempt hearing be conducted by an-
other judge.18 1

Concerning the sequestration of witnesses in isolation, the court held
that this was not conduct directed to the judge, but in view of the fact

124. Id. at - , 304 S.E.2d at 56.
125. 418 U.S. 488 (1974).
126. Id. at 495-96.
127. Id. at 496-500.
128. Id. at 497-98.
129. Id. at 501.
130. 251 Ga. at - 304 S.E.2d at 57.
131. Id. at -, 304 S.E.2d at 57.
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that the first lawyer had to be afforded a hearing before another judge,
the second lawyer also was entitled to a hearing of this kind."'" The court
recognized that the sequestration statute requires only that witnesses of
the other party be examined out of the hearing of each other, but that the
court could require the sequestration of all witnesses. 31 One issue on re-
trial was whether it should have been clear to probationer's counsel that
the court intended to invoke the rule for all witnesses.1

3

VII. DISCIPLINARY MATTERS

The most significant disciplinary case during the survey period was
Carpenter v. State,"*5 in which the supreme court clarified law relating to
disbarment in Georgia. Carpenter, having been convicted for criminal at-
tempt to commit bribery, was disbarred by the Superior Court of Clayton
County. The court acted upon a petition by the district attorney and the
relief provided in Georgia Code Ann. sections 9-501'" and 9-505,187 the
former giving the superior court statutory authority to disbar lawyers, the
latter authorizing the court to act of its own motion. Carpenter argued
that the Supreme Court of Georgia has exclusive authority concerning the
discipline of lawyers admitted in Georgia, and that he had previously sub-
mitted a-motion for voluntary suspension, which the supreme court had
approved.1"

The court agreed that matters relating to the practice of law are within
the inherent and exclusive power of the Supreme Court of Georgia.'"
Consequently the statute purporting to give superior courts the authority
to disbar was void and proceedings under that statute were void.14 The
court, however, said that the supreme court adopted Standard 66 of Rule
4-102,41 providing that final conviction of any felony or misdemeanor in-
volving moral turpitude shall be grounds for disbarment, and that the
rule was not to be construed to infringe the inherent right of Georgia
courts to disbar lawyers convicted of a crime. The court said the trial
court's action was proper under this provision.'"

132. Id. at -, 304 S.E.2d at 57.
133. Id. at -, 304 S.E.2d at 57.
134. Id. at -, 304 S.E.2d at 57.
135. 250 Ga. 177, 297 S.E.2d 16 (1982).
136. GA. CODE ANN. § 9-501 (Harrison 1973).
137. Id. § 9-505 (Harrison 1973).
138. 250 Ga. at 177, 297 S.E.2d at 16-17.
139. Id. at 177, 297 S.E.2d at 17.
140. Id. at 178, 297 S.E.2d at 17.
141. GA. CODE OF PROFSSIONAL RPsPoNsmLrry Rule 4-102, Standard 66 (Harrison Supp.

1982).
142. 250 Ga. at 178, 297 S.E.2d at 17.
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Regarding the voluntary surrender of a license, the court said that it is
the equivalent of disbarment, and subsequent disbarment proceedings are
improper.' " Voluntary suspension, however, is not the equivalent of vol-
untary surrender, and a practitioner whose privilege to practice is sus-
pended is subject to disbarment in a proper case. "

In re Matter of Capps' s was an unusual disciplinary case. The lawyer
was employed as an attorney on a full-time basis for Brown Transport
Corporation, whose policy would not allow him to engage in private prac-
tice. While so employed, the lawyer incorporated and received Interstate
Commerce Commission (ICC) authority to operate a trucking company in
competition with his employer. He also mailed an application to the ICC
for operating authority for another trucking company in competition with
his employer.1 4

The court held that a lawyer employed full-time by a corporation is
subject to the disciplinary rules of the State Bar and owes to the one
client all the duties other lawyers owe to their clients.147 The lawyer was
disciplined not because he violated company policy but because he vio-
lated the State Bar's disciplinary rules. ' " He was suspended for thirty
days and given a public reprimand.1 4

9

State Bar v. Genins.' concerned the construction of Standard 64 of
Rule 4-102 of the Georgia Bar Rules.1 1 That standard provides that a
lawyer shall not fail to pay a final judgment or rule absolute rendered
against him for money collected as a lawyer.1" In the case at hand, the
lawyer collected money as an attorney's fee, but did not perform the ser-
vices for which the fee was paid, and his client obtained a judgment.

The court said that the phrase "collected by him as a lawyer '""a con-
templates money collected and held by a lawyer in a fiduciary capacity
and not money collected and held as an attorney's fee voluntarily paid.'"
Presiding Justice, now Chief Justice, Hill dissented stating, "[A]n attor-
ney's fee is money collected by him as a lawyer. I would apply the stan-

143. Id. at 178-79, 297 S.E&2d at 17.
144. Id.
145. 250 Ga. 242, 297 S.E.2d 249 (1982).
146. Id. at 242-43, 297 S.E&2d at 249-50.
147. Id. at 243, 297 S.E.2d at 250.
148. Id.
149. Id. at 243-44, 297 S.E.2d at 250.
150. 249 Ga. 279, 290 S.E.2d 461 (1982).
151. GA. CoDa oy PROn ONcwo NAL8ONvsIB Rule 4-102, Standard 64 (Harrison Supp.

1982).
152. Id.
153. 249 Ga. at 280, 290 S.E.2d at 462.
154. Id.
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dard as written rather than rewrite it.""
In Marcus v. State,'" the lawyer was indicted under Georgia Code

Ann. section 26-2408.1'1 The indictment alleged that he did "knowingly
and willfully conceal and cover up by trick, scheme and device, a material
fact ... ."'" The lawyer, knowing that the judge had orally set bail at

.$300,000.00, took advantage of a typographical error in the written order,
which read $300,00.00 and secured his client's release on a $30,000.00
bond.

His general demurrer to the indictment was overruled, and the supreme
court granted an interlocutory appeal.' The court held that there was no
offense alleged under the statute, which requires an affirmative act on the
part of a defendant.'" The court said that it did not reach the question
whether the behavior was unethical but implied that it was.1'1

Two other cases are of passing interest, one denying admission to the
bar, the other readmitting a disbarred lawyer. In re Cason" was a case in
which an applicant was denied admission to take the bar because of a
criminal record. The court held that an applicant with a criminal record
has the burden of establishing present good moral character and that
proof of full and complete rehabilitation must be shown by clear and con-
vincing evidence.'" The denial of permission to take the bar was
affirmed.'"

In re Mitchell'" concerned the application for reinstatement of a law-
yer disbarred for instructing witnesses to give false testimony. The inter-
esting point in the case was that the applicant denied his guilt of subor-
nation of perjury, although he had entered a nolo contendere plea to the
indictment.'" The court concluded that continued assertion of innocence
following conviction is not conclusive proof of lack of rehabilitation and
determined that the record showed convincing proof of rehabilitation and
fitness.1' 7 The court granted readmission.'"

155. Id. at 280, 290 S.E.2d at 462 (Hill, C.J., dissenting).
156. 249 Ga. 345, 290 S.E.2d 470 (1982).
157. GA. CoDz ANN. § 26-2408 (Harrison 1983), O.C.G.A. § 16-10-20 (Michie 1982).
158. 249 Ga. at 345, 290 S.E.2d at 471.
159. Id.
160. Id. at 345-46, 290 S.E.2d at 471.
161. Id. at 346, 290 S.E.2d at 470-71.
162. 249 Ga. 806, 294 S.E.2d 520 (1982).
163. Id. at 808, 294 S.E.2d at 522.
164. Id. at 810, 294 S.E.2d at 523.
165. 249 Ga. 280, 290 S.E.2d 426 (1982).
166. Id. at 281, 290 S.E.2d at 426.
167. Id. at 281, 290 S.E.2d at 427.
168. Id. at 282, 290 S.E.2d at 427.
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