
Application of the Proportionality Doctrine
to a Punishment of Imprisonment

I. INTRODUCTION

The Supreme Court recently held in Solem v. Helm' that an imposed
criminal sanction will exceed the limits of the eighth amendments if that
sanction is not proportionate to the offender's crime.3 Reviewing courts
are now faced with the difficult task of determining whether a particular
sentence to a term of imprisonment satisfies this constitutional limita-
tion. The determination of what constitutes an appropriate punishment
in a particular case, within the limits of the Constitution, always has cre-
ated a tension in our criminal justice system. In the past sixty years,
courts have struggled to define the boundaries of this constitutional limit.
Eighth amendment challenges to the propriety of an imposed sanction
have been used in three general situations: to challenge the type of pun-
ishment imposed;' to challenge the propriety of the punishment to the
crime;5 and, to challenge a state's ability to define what is criminal.6 This
comment focuses on the question of eighth amendment challenges to the
propriety of a prison sentence for a term of years.

First, a brief review of Supreme Court cases that have dealt with the
eighth amendment issue will be presented with an eye on the develop-
ment of the proportionality doctrine.' The remainder of this comment
deals with the doctrine's application to prison sentences for a term of
years. Specifically, a comparison of two recent Supreme Court decisions
will be used to pinpoint problems in applying the proportionality doctrine
to prison sentences.

In Rummel v. Estelle,s the Court in effect eliminated the use of a pro-

1. 103 S. Ct. 3001 (1983).
2. "Excessive bail shall not be required, nor excessive fines, nor cruel and unusual pun-

ishments inflicted." U.S. CONST. amend. VIII.
3. 103 S. Ct. at 3009-10.
4. See Estelle v. Gamble, 429 U.S. 97 (1976).
5. See Weems v. United States, 217 U.S. 349 (1910).
6. See Robinson v. California, 370 U.S. 660 (1962).
7. Throughout this comment two distinct concepts are discussed. First, the proportional-

ity doctrine refers to the broad requirement that criminal sanctions be proportionate to the
committed crime. Second, the proportionality analysis refers to the means by which a re-
viewing court determines whether the requirement of the proportionality doctrine is
satisfied.

8. 445 U.S. 263 (1980).
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portionality analysis to determine whether a prison sentence is cruel and
unusual punishment and, instead, deferred to the individual states to set
the length of prison terms. In the more recent case of Solem v. Helm,"0

the Court abruptly changed course by holding that the proportionality
doctrine applies to all criminal sanctions, including prison sentences for a
term of years."

Because Solem requires that all criminal sanctions be proportionate to
the crime committed, two questions need to be answered. First, what type
of proportionality analysis is to be used in determining if a particular
sanction exceeds eighth amendment limits? Second, when is this propor-
tionality analysis to be utilized?

II. HISTORICAL DEVELOPMENT OF THE PROPORTIONALITY DOCTRINE

The Supreme Court has recognized that the eighth amendment re-
quires a punishment to be proportionate to the offense. This concept of
proportionality first arose in Weems v. United States.' In Weems, a
Phillipine public officer was convicted of falsifying "public and official
documents. 1

3 Weems, a disbursing officer for the Phillipine government,
entered upon a cash book certain amounts as having been paid out when,
in fact, they had not been paid out." The lower court sentenced Weems
to fifteen years cadena temporal, which required that he remain chained
at ankles and wrists, participate in hard and painful labor, receive no as-
sistance from outside the institution, and suffer certain accessory penal-
ties.16 The Supreme Court held that this punishment was cruel and un-
usual in violation of the eighth amendment,'6 reasoning that "it is a
precept of justice that punishment for crime should be graduated and
proportioned to the offense."'17 The Court concluded by noting that the
eighth amendment applies not only to barbaric and inhumane punish-
ment but also applies to punishments grossly out of proportion to the
offense."'

Two years after Weems, in Graham v. West Virginia,"9 the Court had

9. Id. at 284-85.
10. 103 S. Ct. 3001 (1983).
11. Id. at 3009.
12. 217 U.S. 349 (1910).
13. Id. at 363.
14. Id. at 357-58.
15. Id. at 364-65. (These accessory penalties included surveillance after release, civil in-

terdiction, and perpetual absolute disqualification).
16. Id. at 381.
17. Id. at 366-67.
18. Id. at 368.
19. 224 U.S. 616 (1912).
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another opportunity to evoke the proportionality doctrine but failed to do
so. Graham had prior convictions for grand larceny and burglary before
he was convicted for a second offense of grand larceny.20 The trial court
sentenced Graham to life imprisonment under a recidivist statute.2 The
Supreme Court briefly disposed of the cruel and unusual punishment
challenge without reference to Weemss

2 by stating, "[nior can it be main-
tained that cruel and unusual punishment has been inflicted."" It is not
clear what the Court meant by this statement. The Court may have con-
cluded that the punishment was not disproportionate or it may have re-
fused to consider whether the punishment was proportionate. If the Court
was refusing to consider the question of proportionality, the reason may
have been because either the Court felt that the proportionality doctrine
should not apply to this type of punishment, or the Court did not believe
the eighth amendment applied to the states through the fourteenth
amendment.2'

In Trop v. Dulles,"2 the Court recognized the proportionality doctrine
and noted an additional factor that would later be incorporated into a
proportionality analysis. In 1944, while stationed in French Morocco,
plaintiff in Trop was absent without leave for one day before he willingly
surrendered to an army officer.2 A general court-martial board convicted
plaintiff of desertion and sentenced him to three years imprisonment and
gave him a dishonorable discharge.27 In 1952, petitioner's application for
a passport was denied on the ground that he had lost his citizenship by
reason of the conviction and dishonorable discharge for wartime deser-

20. Id. at 620-21.
21. Id. at 621.
22. Id. at 631.
23. Id. (citing Waters-Pierce Oil Co. v. Texas, 212 U.S. 86 (1909); Coffey v. Harlan

County, 204 U.S. 659 (1907); Howard v. North Carolina, 191 U.S. 126 (1903); McDonald v.
Massachusetts, 180 U.S. 311 (1901); Moore v. Missouri, 159 U.S. 673 (1895); In re Kemmler,
136 U.S. 436 (1890)).

24. Comment, The Eighth Amendment: Judicial Self-Restraint and Legislative
Power, 65 MARQ. L. Rav. 434 (1982). The Court in Graham cited In re Kemmler, 136 U.S.
436 (1890), a case in which the Court had refused to apply the eighth amendment to the
states. ld. at 448-49. If the Court in Graham was simply refusing to apply the eighth amend-
ment to the states, in Rummel, the Court misused Graham as authority for not applying the
proportionality doctrine to punishments of imprisonmment. 445 U.S. at 276-77. The major-
ity in Rummel, however, expressed a belief that the Court in Graham had assumed that
states could not inflict cruel and unusual punishments. Id. at 277 n.13.

25. 356 U.S. 86 (1958).
26. Id. at 87.
27. Id. at 88. Nationality Act of 1940, § 401(g), as amended, 8 U.S.C. § 1481(a)(8) (1976),

provided that a citizen would lose his nationality by deserting the military or naval forces in
time of war.
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tion." The Court held that the punishment of denationalization was cruel
and unusual and was in violation of the eighth amendment."9 The major-
ity in Trop noted that even though a wartime deserter could be executed,
the existence of the death penalty did not provide a license for the gov-
ernment to inflict any punishment short of death.30 The Court made a
passing reference to the proportionality doctrine,31 but this doctrine did
not form the basis of the Court's conclusion that denationalization is
cruel and unusual punishment. 2 The Court pointed to the fact that in
almost all other nations denationalization is not imposed as punishment
for crimes."

In Robinson v. California," the Court first applied the eighth amend-
ment to the states through the fourteenth amendment to limit a state's
ability to define what is criminal behavior."5 A California statute made it
a crime to "be addicted to the use of narcotics."' 6 The statute provided
for a penalty of not less than ninety days nor more than one year impris-
onment in the county jail.'7 The Court held that this statute inflicted
cruel and unusual punishment in violation of the fourteenth amend-
ment."8 The proportionality doctrine, however, did not play a role in the
Court's determination that the statute inflicted cruel and unusual punish-
ment. The Court restricted the states' ability to make status a crime
rather than limiting the punishment that could be imposed for a crime."e
The Court later limited Robinson to apply only when a state attempts to
punish a person merely for his status.40 Even though limited in this way,
the holding in Robinson surfaced in Solem v. Helm" to support the no-
tion that the proportionality doctrine applies to all criminal sanctions.
Citing Robinson, the Court in Solem stated that "no penalty is per se

28. 356 U.S. at 88.
29. Id. at 101.
30. Id. at 99.
31. Id. at 100.
32. Id. at 99.
33. Id. at 102.
34. 370 U.S. 660 (1962).
35. Id. at 666-67; Furman v. Georgia, 408 U.S. 258, 309 (1972) (Stewart, J., concurring).
36. 370 U.S. at 666-67.
37. Id. at 660 n.1.
38. Id. at 667.
39. Id. at 665-67.
40. Powell v. Texas, 392 U.S. 514 (1968). In Powell, the Court distinguished being intoxi-

cated in a public place from being addicted to the use of narcotics. Defendant urged that he
should be treated the same as Robinson because he suffered from the disease of alcoholism.
The Court in Powell distinguished defendant's offense, which concerned certain conduct,
from a purely status crime. Id. at 542.

41. 103 S. Ct. 3001 (1983).
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constitutional."42
The Court again recognized the proportionality doctrine in Hutto v.

Finney."4 In Hutto, the district court found that conditions in the Arkan-
sas penal system constituted cruel and unusual punishment." The court
entered remedial orders placing a maximum limit of thirty days on con-
finement in punitive isolation.' The Supreme Court affirmed the district
court's authority to issue the remedial orders and noted that "[i]t is
equally plain . . . that the length of confinement cannot be ignored in
deciding whether the confinement meets constitutional standards.""14 The
majority in Hutto, referring to the eighth amendment, stated that "[ilt
prohibits penalties that are grossly disproportionate to the offense."' 7

The Supreme Court has used the proportionality doctrine to hold the
death penalty cruel and unusual in violation of the eighth and fourteenth
amendments when that sanction is excessive and grossly disproportionate
to the offense.4 8 In Furman v. Georgia,4 two defendants convicted of rape
and one defendant convicted of murder were sentenced to death.'0 In a
per curiam opinion, the Court held that the punishment of death was
cruel and unusual and in violation of the eighth and fourteenth amend-
ments.51 Justice Douglas noted that "[tihe extreme rarity with which ap-
plicable death penalty provisions are put to use raises a strong inference
of arbitrariness. '

1
2 In Georgia and in Texas, most persons executed were

poor, young, and ignorant, and blacks were more likely to be executed
than persons of other races.'2 The arbitrary and discriminatory manner in
which the death penalty was imposed provided the primary basis for the
Court's holding."

In Coker v. Georgia,5 the Court held that the sentence of death is
grossly disproportionate and excessive punishment for the crime of raping

42. Id. at 3009-10 (emphasis in original).
43. 437 U.S. 678 (1978).
44. Id. at 680.
45. Id.
46. Id. at 686.
47. Id. at 685 (citing Weems v. United States, 217 U.S. 349, 367 (1910)).
48. Edmund v. Florida, 102 S. Ct. 3368 (1982); Coker v. Georgia, 433 U.S. 584 (1977);

Furman v. Georgia, 408 U.S. 238 (1972).
49. 408 U.S. 238 (1972).
50. Id. at 240.
51. Id.
52. Id. at 249 (Douglas, J., concurring) (quoting Goldberg & Dershowitz, Declaring the

Death Penalty Unconstitutional, 83 Hmtv. L. REv. 1773, 1792 (1970)).
53. 408 U.S. at 250 (Douglas, J., concurring).
54. See id. at 256-57; Id. at 274 (Brennan, J., concurring); Id. at 309-10 (Stewart, J.,

concurring); Id. at 313 (White, J., concurring).
55. 433 U.S. 584 (1977).
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an adult woman." Justice White analyzed the proportionality of the pun-
ishment to the crime by looking at what punishments other jurisdictions
imposed for rape.' 7 He analyzed the gravity of the offense by comparing
the severity of rape with the severity of murder. s s In support of the hold-
ing, the Court cited noncapital as well as capital cases for the principle
that the eighth amendment bars punishments that are 'excessive' in rela-
tion to the crime as well as punishments that are barbaric."

Prior to Rummel v. Estelle,s0 the Court had not applied the proportion-
ality doctrine to determine whether a sentence of imprisonment alone was
cruel and unusual punishment in violation of the eighth amendment. The
Court, however, had not rejected this possibility, and based upon its rhet-
oric, dictum, and use of the doctrine with other types of punishment, one
could have expected that the proportionality doctrine was applicable to
all punishments.61

III. RUMMEL v. ESTELLE

A. Facts and Holdings

If the Supreme Court's reasoning in Weems and the death penalty
cases were applied to all claims of cruel and unusual punishment, one
might conclude that for an imposed sanction not to exceed eighth amend-
ment limits it must be proportionate to the crime. In Rummel, however,
the Court eliminated the use of the proportionality doctrine in most
eighth amendment challenges to prison sentences and vaguely defined
factors that permit other sanctions to be subject to that analysis.'

Rummel was charged with obtaining $120.75 by false pretenses, a fel-
ony under Texas law that subjects persons, if convicted, to a two-to ten-
year prison sentence.'s The prosecutor proceeded against Rummel under

56. Id. at 592.
57. Id. at 593-96. The Court found that, "[alt no time in the last 50 years have a major-

ity of the states authorized death as a punishment for rape." Id. at 593. "The upshot is that
Georgia is the sole jurisdiction in the United States at the present time that authorizes a
sentence of death when the rape victim is an adult woman, and only two other jurisdictions
provide capital punishment when the victim is a child." Id. at 595-96.

58. Id. at 600.
59. Id. at 592 (citing Gregg v. Georgia, 488 U.S. 153 (1976); Furman v. Georgia, 408 U.S.

238 (1972); Robinson v. California, 370 U.S. 660 (1962); Trop v. Dulles, 356 U.S. 86 (1958);
Weems v. United States, 217 U.S. 349 (1910)).

60. 445 U.S. 263 (1980).
61. See supra text accompanying notes 12-59.
62. See infra text accompanying notes 84-85.
63. 445 U.S. at 266.
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Texas' recidivist statute" because Rummel had two previous nonviolent
felony convictions." Rummel was convicted, and the court imposed a
mandatory life sentence."6

Rummel's appeal to the Supreme Court focussed on Texas' authority to
impose the sanction of life imprisonment for his third felony conviction. 7

He argued that Weems and the Court's decisions in recent death penalty
cases warranted the conclusion that his sentence was disproportionate to
his crime and was, therefore, unconstitutional.8 The Court acknowledged
that those cases supported the proportionality doctrine but rejected its
application to the facts in Rummel's case."

Justice Rehnquist reasoned that a proportionality analysis was applica-
ble to death penalty cases because of the unique nature of that punish-
ment.70 In addition, even though Weems was a noncapital case, the sen-
tence of cadena temporal was a punishment different in kind from a
sentence only to a term of imprisonment.71 In each of these cases, there-
fore, the Court was able to draw a "bright line" between the punishments
imposed and other available sanctions.7 2 In holding that the proportional-
ity principle did not apply to Rummel's life sentence, the Court stated

Given the unique nature of the punishments considered in Weerns and in
the death penalty cases, one could argue without fear of contradiction by
any decision of this Court that for crimes concededly classified and clas-
sifiable as felonies, that is, as punishable by significant terms of impris-
onment in a state penitentiary, the length of the sentence actually im-
posed is purely a matter of legislative prerogative.73

The Court reasoned that any reviewing court's decision which interfered
with the state's line drawing function in the area of criminal sanctions
must be guided by objective factors."'

64. Id. at 264. The 1973 Texas recidivist statute provided that "[wihoever shall have
been three times convicted of a felony less than capital shall on such third conviction be
imprisoned for life in the penitentiary." With minor revisions, this statute has been recodi-
fled as TEXAS PENAL CODE ANN. § 12.42(d) (Vernon 1974). 445 U.S. at 264 & n.1.

65. In 1964, Rummel pled guilty to a charge of fraudulent credit card use to obtain
$80.00 worth of goods and services, a felony for which he was sentenced to three years of
imprisonment. 445 U.S. at 265. In 1969, Rummel pled guilty to a charge of forging a $28.36
check, a felony for which he was sentenced to four years imprisonment. Id. at 265-66.

66. Id. at 266.
67. Id. at 270-71.
68. Id. at 272-73.
69. Id. at 271-74.
70. Id. at 272.
71. Id. at 273-74.
72. Id. at 275.
73. Id. at 274.
74. Id. at 274 (citing Coker v. Georgia, 433 U.S. 584, 592 (1977)).
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Rummel argued that the Court should consider the factors relevant to
his crime to determine whether the eighth amendment limitation had
been exceeded. First, Rummel argued that the Court should consider the
fact that his crime was nonviolent and was relatively minor. Second, he
argued that if the Court compared his sentence with the sentences he
could have received in other jurisdictions, the Court could conclude that
his sentence was overly harsh.75 Justice Rehnquist countered Rummel's
arguments by noting that the pettiness of any particular crime is in the
eye of the beholder and, therefore, is a determination properly left to the
state legislatures." In addition, in any state-by-state comparison of
prison sentences, one state always will be seen as imposing the harshest
sentences."

In further support of the conclusion calling for deference to state legis-
latures, the Court in Rummel noted factors that would increase the com-
plexity of any proportionality analysis based on an interstate comparison
of sanctions. First, the differences between state recidivist statutes are
subtle rather than gross.76 Second, each state has different parole poli-
cies.7

9 In essence, the Court appeared to be saying that because of the
inherent complexities and diversities between state sentencing schemes, a
state-by-state comparison of particular statutes would yield only minor
differences in state policy. These factors, therefore, supported the conclu-
sion that the setting of particular prison sentences is best left to the dis-
cretion of the individual states.80

Because Rummel was sentenced as a habitual offender, the Court re-
peatedly referred to Texas' recidivist statute."1 The Court characterized
this statute as an expression of state policy, which reflected the societal
decision that habitual offenders should be segregated from society." The
Court used this concept of habitual offender treatment to support its ulti-
mate conclusion that reviewing courts should defer to the state legisla-
tures when an eighth amendment challenge focusses on a statutorily im-

75. 445 U.S. at 275-76.
76. Id.
77. Id. at 282.
78. Id. at 279.
79. Id. at 280-81. The Court agreed with Rummel's argument that Texas' liberal parole

policy should not permit the Court to treat his life sentence as a fixed twelve-year term. The
Court, however, stated that because Rummel's sentence did include the possibility of parole,
that fact should not be ignored. Id.

80. Id. at 283-84. "Penologists themselves have been unable to agree whether sentences
should be light or heavy, discretionary or determinative. This uncertainty reinforces our
conclusion that any 'nationwide trend' toward lighter sentences .. . must find its source
. . . in the legislatures, not in the federal courts." Id.

81. Id. at 276, 278, 284, 285.
82. Id. at 278.
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posed prison sentence. "Like the line dividing felony theft from petty
larceny, the point at which a recidivist will be deemed to have demon-
strated the necessary propensities and the amount of time that recidivist
will be isolated from society are matters largely within the discretion of
the punishing jurisdiction."83

B. Analysis

Even though the Court in Rummel impliedly reaffirmed the proportion-
ality doctrine as the litmus test for alleged eighth amendment violations,
it all but excluded prison sentences from that doctrine's coverage. Ac-
cording to the Court, there must be an objective factor inherent in the.
punishment to trigger a proportionality analysis.8 The death penalty and
the punishment in Weems, for example, "differ in kind" from other pen-
alties that could be imposed.es If, however, a prison sentence can be im-
posed at all, according to the Court in Rummel there are no objective
factors a court realistically could use to measure the difference between
one term of years and another."

After Rummel, there was a considerable amount of scholarly comment
published, and many authors concluded that prison sentences could no
longer realistically be challenged on eighth amendment grounds.87 This
conclusion is supported strongly by Rummel," but the Court did give it-
self one avenue of escape. Justice Rehnquist conceded that some extreme
noncapital cases could indeed trigger application of the proportionality
doctrine.8 ' The majority in Rummel, however, neither developed a crite-
rion to identify these extreme cases nor set out any 'objective factors' to

83. Id. at 285.
84. Id. at 274.
85. Id. at 272-74.
86. Id. at 274-75.
87. Criminal Law-Casenote, Cruel and Unusual Punishment-Mandatory Life Im-

prisonment Under Texas' Recidivist Statute Not Violative of Eighth Amendment When
Applied to One Convicted of Three Non- Violent, Property-Related Felonies, 12 ST. MARY'S

L.J. 525 (1980); Comment, Rummel v. Estelle: Reflection or Departure?, 4 CRiM. JUST. J.
249 (1980); Note, Mandatory Life Sentence Under Recidivist Statute Is Not Cruel and
Unusual Punishment, 59 WASH. U.L.Q. 546 (1981); Constitutional Law-Eighth Amend-
ment-Cruel and Unusual Punishment-Length of Prison Sentences, 19 DuQ. L. Ray. 167
(1980).

88. 445 U.S. at 272-74.
89. Id. at 274 n.U. It is unclear how Justice Rehnquist envisioned that this extreme

noncapital case would trigger a proportionality analysis. Perhaps he intended application of
the "bright line" test in those cases. If that was his intention, however, a prison term's
length in any noncapital case should not trigger a proportionality analysis since the Court
indicated in Rummel that a reviewing court cannot realistically distinguish one prison sen-
tence from another. Id. at 274-76. In addition, the severity of the offense is not a triggering
factor because that also expressly was rejected in Rummel as being subjective. Id. at 275-76.
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determine if these cases violate constitutional limitations.
In Hutto v. Davis," the Court had the opportunity to clarify its holding

in Rummel. Though the facts in Hutto were substantially different from
the facts in Rummel, 1 the issue in each case was the same-whether the
imposed prison sentence was so disproportionate to the crime that it con-
stituted cruel and unusual punishment.es Without discussing or analyzing
the facts in Hutto, the Court, in a per curium decision, simply stated that
Rummel was controlling in that situation and that the court of appeals
improperly had intruded into an area reserved for the state legislature."

In so holding, the Court stated, "In short, Rummel stands for the pro-
position that federal courts should be 'reluctan[t] to review legislatively
mandated terms of imprisonment',.., and that 'successive challenges to
the proportionality of particular sentences' should be 'exceedingly
rare."' The Court in Hutto, rather than narrowly interpreting the Rum-
mel decision to apply only to recidivist statutes and deference to a strong
state interest, interpreted Rummel broadly to proscribe any attempt to
review prison sentences to determine if they accord with constitutional
standards."s Thus, the potentially narrow Rummel decision arguably was
expanded to exclude all prison sentences from any type of proportionality
analysis."

Finally, it is important to note that the Court in Hutto, relying on
Rummel, expressly rejected the 'objective factors' used by the district
court in finding defendant's prison sentence disproportionate to his
crime.97 By rejecting these factors, the Court appeared to have put the
final barrier in the path of any attempt to apply a proportionality analy-
sis to prison sentences. By requiring objective factors to trigger and to be
applied in a proportionality analysis, and by rejecting all presented objec-

90. 454 U.S. 370 (1982).
91. Hutto did not deal with a recidivist statute, but rather dealt with the imposition of

two consecutive twenty-year prison sentences after defendant's conviction for possession of
nine ounces of marijuana with intent to distribute and for distribution of marijuana. Id. at
370-71.

92. Id. at 371.
93. Id. at 374-75.
94. Id. at 374 (quoting Rummel, 445 U.S. at 272, 274).
95. In a footnote, the Court again referred to the possible application of the proportion-

ality doctrine in extreme noncapital cases. 454 U.S. at 374 n.3.
96. "Even if I viewed Rummel as properly decided . . . the per curiam, by suggesting

that it was improper for the courts below to engage in a disproportionality analysis, repre-
sents a severe and improper expansion of Rummel." Id. at 382-83 (Brennan, J., dissenting)
(emphasis in original) (citations omitted).

97. The objective factors used by the district court included: an examination of the
nature of the offense; the legislative purpose behind the punishment; a comparison of other
punishments available in the state; and punishments actually imposed in other states. Davis
v. Zahradnick, 432 F. Supp. 444, 451-53 (W.D. Va. 1977).
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tive factors used by other courts to analyze prison sentences, Rummel
and Hutto effectively blocked any eighth amendment avenue of appeal
for a criminal sentenced to a term of years in a noncapital case.

IV. SOLEM V. HELM

A. Facts & Holding

Only two terms after- Rummel, the Supreme Court again considered the
proportionality doctrine's application to the punishment of imprison-
ment. In Solem v. Helm,"9 the Court was faced with the question of
whether the eighth amendment proscribes a life sentence without the
possibility of parole for a seventh nonviolent felony." Helm had a prior
record of six nonviolent felonies.'"0 He committed a seventh felony when
he uttered a 'no account' check in the amount of $100.00.' 1 He pled
guilty and was sentenced to life imprisonment under South Dakota's re-
cidivist statute.'"' After serving two years in the state penitentiary, Helm
made a request for a commutation of his life sentence to a term of years
and the governor denied this request.'"3 In November 1981, Helm sought
habeas corpus relief in federal court.'" The court of appeals reversed the
district court's denial of habeas relief.'*" The district court had relied on
Rummel, but the court of appeals noted that Helm's sentence was quali-
tatively different from Rummel's life sentence with a possibility of pa-
role.'" The court of appeals then concluded that Helm's sentence was
grossly disproportionate to the offense.'"

The Supreme Court affirmed the court of appeals' decision and held
"as a matter of principle that a criminal sentence must be proportionate
to the crime for which the defendant has been convicted."'"0 In support
of this holding, Justice Powell briefly discussed the origin of the cruel and
unusual punishment clause and expressed that the concept of proportion-
ality was consistent with the intent of the framers of the eighth amend-

98. 103 S. Ct. 3001 (1983).
99. Id. at 3004.

100. 1d. (Helm had a record of three third-degree burglary convictions, a conviction for
obtaining money under false pretenses, a grand larceny conviction, and a conviction for the
third offense of driving while under the influence of alcohol).

101. Id. at 3004-05.
102. Id. at 3006.
103. Id.
104. Id.
105. Helm v. Solem, 684 F.2d 582 (8th Cir. 1982).
106. Id. at 585.
107. Id. at 587.
108. 103 S. Ct. at 3009.
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ment.109 He cited Weems as the leading case on the proportionality doc-
trine10 and Robinson as a case applying the proportionality doctrine to
find a ninety-day sentence an excessive punishment for the crime of being
addicted to narcotics."' Pointing out recent application of the propor-
tionality doctrine in death penalty cases, Justice Powell noted that
"[w]hen we have applied the proportionality principle in capital cases, we
have drawn no distinction with cases of imprisonment. 11'2 He pointed out
that the court in Hutto and in Rummel recognized that some prison
sentences may be excessive and proscribed by the Constitution,1 s and he
distinguished Helm's sentence from Rummel's by pointing to the possibil-
ity of parole in Rummel's sentence.11'

The language of the eighth amendment explicitly provides that bails
and fines may not be excessive. 1 Justice Powell reasoned that it would
be anomalous if the intermediate punishment of imprisonment was not
subject to a proportionality analysis when the lesser punishment of fines
and the greater punishment of death are subject to a proportionality
analysis."" The Court concluded that a criminal sentence must be pro-
portionate to the offense and that the proportionality analysis should be
guided by objective factors.117 The Court then conducted an 'objective'
analysis using factors from prior cases.118 Justice Powell analyzed the
gravity of the offense,11' the harshness of the punishment, the sentence
imposed for other crimes in the same jurisdiction, and the sentence im-
posed in other jurisdictions for the same crime.1 0

Justice Powell recognized that there is a line-drawing problem in deter-

109. Id. at 3006-07.
110. Id. at 3008.
111. Id.; see Robinson, 370 U.S. at 667. As we have pointed out, the Court in Robinson

did not apply the proportionality doctrine to find that the punishment was excessive. The
Court was setting limits on the state's ability to define criminal behavior. The Court did not
determine that the punishment was excessive in relation to the crime but concluded that
status could not be punished as a crime. See supra text accompanying notes 34-41.

112. 103 S. Ct. at 3009.
113. Id.
114. Id. at 3015.
115. U.S. CoNST. amend. VIII.
116. 103 S. Ct. at 3009.
117. Id. at 3009-10.
118. Id. at 3012-15.
119. Id. at 3011. (To judge the gravity of the offense on a relative scale, the Court rea-

soned that different crimes could be compared "in light of the harm caused or threatened to
the victim or society, and the culpability of the offender." In determining the degree of
harm, the presence of violence and the absolute magnitude of the crime are relevant factors.
Lesser included offenses are less serious than the greater offense, and attempts are less seri-
ous than completed crimes. Negligent conduct provides lesser culpability than intentional
conduct.) Id.

120. Id. at 3010.
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mining whether one term of years constitutes cruel and unusual punish-
ment under the eighth amendment when a shorter term of years may
not.121 He analogized the line drawing necessary in eighth amendment
cases to the line drawing that courts perform in sixth amendment
cases.13 2 The speedy trial clause and the right to a jury trial clause require
an inquiry very similar to the type of inquiry that the proportionality
doctrine requires.tm

After formulating the 'objective' analysis, the Court applied it to
Helm's punishment. The majority concluded that Helm had been treated
more severely than criminals who had committed far more serious crimes
in the same jurisdiction and more severely than he would have been
treated in any other state for the same offense.114 Helm had received the
penultimate sentence for relatively minor criminal conduct, and his sen-
tence was significantly disproportionate to his crime and proscribed by
the eighth amendment.'"

Chief Justice Burger felt that the Court was discarding the concept of
stare decisis by ignoring the precedent of Rummel."' 6 In his dissent, the
Chief Justice stated that the 'objective' analysis used by the majority was
at odds with the reasoning of Rummel.3 7 In Rumnel, the Court had lim-
ited the concept of proportionality to capital cases 28 by emphasizing that
the drawing of lines between different sentences of imprisonment is the
province of the state's legislature.1" The Chief Justice also felt that the
majority had misinterpreted Hutto as holding that the district court mis-
calculated in finding Davis' sentence disproportionate to his crime."30

Chief Justice Burger interpreted Hutto as holding that the district court
erred in attempting to determine whether the sentence was dispropor-
tionate to the crime."" The Chief Justice reasoned that appellate courts
should not second guess legislatures to determine whether a sentence of
imprisonment is excessive in relation to the crime."' The dissent warned
that the majority's holding creates a risk that the appellate courts will be
flooded with cases that require arbitrary line drawing.1"

121. Id. at 3012.
122. Id.
123. Id.
124. Id. at 3014-15.
125. Id. at 3016.
126. Id. at 3017 (Burger, C.J., dissenting).
127. Id,
128. Id.
129. Id. at 3018.
130. Id. at 3020.
131. Id.
132. Id.
133. Id. at 3022.
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B. Analysis

After the Rummel and Hutto decisions, it would not be unfair to say
that the Court in Solem tackled the issue of cruel and unusual punish-
ment with hyperopic vision. In this most recent decision on that constitu-
tional issue, the Court has not only ignored the reasoning of Rummel and
Hutto, but it also has adopted an objective analysis to determine the dis-
proportionality of criminal sanctions-an objective analysis using factors
expressly rejected in Rummel.'" To further add to the confusion, the
Court in Solem boldly stated that its decision is not in conflict with Rum-
mel,l an assertion that the dissent in Solem strongly contested."" With
these factors in mind, at least one initial question needs to be answered.
On facts so similar to Rummel, why did the Court choose to take this
awkward sidestep around its earlier decision?

One possible explanation for the Court's holding might be found in
Justice Brennan's dissent in Hutto. Justice Brennan argued that the
Hutto per curiam decision represented an improper expansion of the
Rummel holding.137 Perhaps the Court in Solem recognized that Rummel,
as refined by Hutto, effectively excluded one form of punishment from
eighth amendment review-a suggestion the Court in Solem found incon-
sistent with prior court decisions and the language and history of the
eighth amendmentse In this light, then, Solem can be seen as a house-
cleaning decision in which the Court reaffirmed the proportionality doc-
trine's application to all criminal sanctions while, at the same time, ap-
proving Rummel by limiting the Rummel holding to its particular facts.

Another possible explanation may be found in the manner in which
Justice Powell factually distinguished Solem from Rummel.", Perhaps a
life sentence without the possibility of parole so differs from Rummel's
life sentence with the possibility of parole that a proportionality analysis
was required. Having recognized the need to conduct that analysis, the
Court then set up the objective factors to be considered.140 This second
possibility is rather unlikely, however, because of Justice Powell's use of
broad, non-Rummel language. " '

The Court's reference to two other considerations also points to its de-

134. 103 S. Ct. at 3010-11.
135. Id. at 3008 n.13, 3016 n.32.
136. Id. at 3019 (Burger, CJ., dissenting).
137. 454 U.S. at 382-83 (Brennan, J., dissenting).
138. 103 S. Ct. at 3006-10.
139. Id. at 3015 & n.28.
140. Id. at 3010.
141. "In sum, we hold as a matter of principle that a criminal sentence must be propor-

tionate to the crime for which the defendant has been convicted .... [N]o penalty is per se
constitutional." Id. at 3009.
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sire to establish an all-encompassing standard for eighth amendment
challenges. First, the discussion of the proportionality doctrine's applica-
tion to fines, capital punishment, and the intermediate punishment of im-
prisonment 14 indicates that the Solem decision applies to imprisonment
for a term of years in addition to life sentences. Second, the discussion of
the line-drawing problems that courts will encounter in determining when
a term of years is cruel and unusual14

3 also indicates the doctrine's in-
tended application to a term of years. One additional factor in support of
this conclusion is that the Court in Solem, by not specifically adopting
the court of appeals' rationale,14 4 did not simply recognize a need to apply
the proportionality doctrine in this case, rather, it approved the doc-
trine's use in any eighth amendment challenge.

Once the Court in Solem recognized the need to reaffirm the propor-
tionality doctrine and to apply it to all imposed sanctions, it set out on a
curious route to support that decision. Justice Powell first developed a
firm historical foundation on which to affix the Court's findings, but he
applied the earlier Court decisions differently than they were applied in
Rummel. Justice Powell stated that Weems and the death penalty cases
pointed directly to the Court's conclusion requiring application of the
proportionality doctrine to all criminal sanctions.14

5 This approach is un-
usual because the Court in Rummel impliedly limited those same cases to
support the notion that not all punishments will be subject to a propor-
tionality analysis, rather only those punishments "different in kind" from
other available criminal sanctions.14 The Court in Rummel, by holding
that a proportionality analysis does not apply in some cases, implied that
the proportionality doctrine does not apply to all cases. The Court in So-
lem, however, by shifting the emphasis in its historical perspective, has
called for the application of the proportionality doctrine to all cases.

The Court in Solem stated that once it is accepted that the proportion-
ality doctrine applies to all imposed sanctions, certain factors must be
recognized as available for use in an analysis.147 Even though there are
strong arguments in support of the conclusion that these factors are sub-

142, Id. at 3009.
143, Id. at 3012.
144. The court of appeals specifically distinguished Helm's life sentence without possi-

bility of parole from Rummel's sentence with possibility of parole. That court then used this
distinction to support application of a proportionality analysis. See Helm v. Solem, 684 F.2d
582, 585-86 (8th Cir. 1982). The Supreme Court in Solem could have simply adopted this
approach but instead elected to clarify the proportionality doctrine and its use in eighth
amendment review.

145. 103 S. Ct. at 3009.
146. 445 U.S. at 272-74.
147. 103 S. Ct. at 3010 n.17, 3016 n.32.
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jective in nature,'" their application in this type of analysis may realisti-
cally delineate the real issue in a cruel and unusual punishment determi-
nation. That issue concerns what types of criminal sanctions generally
will coincide with societal standards of decency. 14" From this perspective,
the Court's adoption of the objective factors in Solem is little more than
an effort to provide a litmus test for determining those standards of de-
cency. A punishment should be declared cruel and unusual not because a
state has the harshest sentencing scheme based on fine line comparison,
but, rather, because the great majority of society in general finds the pen-
alty unacceptable in relation to the committed crime.'"

The Court further strengthened this approach by the almost total lack
of reference to individual state interest.1'' It could be said that in the
Solem decision, the eighth amendment challenge merely was placed in its
proper constitutional perspective. Regardless of the sanction a state im-
poses, at some point the eighth amendment limit will be crossed and re-
viewing courts are duty bound to protect individuals from state intrusion

148. Id. at 3022 (Burger, C.J., dissenting).
149. In Gregg v. Georgia, 428 U.S. 153 (1975), in reference to the eighth amendment

issue, the Court stated, "Thus, an assessment of contemporary values concerning the inflic-
tion of a challenged sanction is relevant to the application of the eighth amendment [This
judgment requires) that we look to objective indicia that reflect the public attitude toward a
given sanction." Id. at 173.

Following this statement, the Court stated that a measure of public standards of decency
would not, in itself, conclusively show whether a given sanction was inappropriate. The pun-
ishment also must not be excessive. Whether a punishment is excessive is to be determined
by whether the punishment is cruel or wanton and whether it is proportionate to the crime.
Id.

150. In Rummel, the Court noted that any state-by-state comparison of prison sentences
always would result in a finding that one state has the harshest sentencing scheme. 445 U.S.
at 282. The Court used this argument to support its conclusion calling for deference to the
state legislatures when an eighth amendment challenge focusses on a prison sentence for a
term of years. Id. at 284-85. In contrast, the Court in Solem developed objective factors to
be used to ascertain whether a prison sentence is proportionate to the committed crime.
Realistically, the Court in Solem should not be seen as having set a fine line analysis that
quickly signals whether a sanction is within constitutional limits. The issue in an eighth
amendment case is not whether one state has the harshest sentences, as Rummel suggests,
but whether the punishment is proportionate to the crime.

In Gregg v. Georgia, the Court developed a two-prong approach to the eighth amendment
issue. See supra note 149. The Court in Gregg indicated that a measure of societal stan-
dards of decency coupled with a determination of proportionality should be determinative
of the eighth amendment issue. 428 U.S. at 173. It is contended here that the concept of
proportionality should not be seen as a measure distinct from societal standards of decency,
rather, satisfaction of the proportionality analysis positively signals that society in general
finds a particular punishment suited to the committed crime.

151. One factor used by previous reviewing courts that expressed state's interest in crim-
inal sentencing is the legislative intent behind the sentencing statute. See, e.g., Davis v.
Zahradnick, 432 F. Supp. 444, 452 (W.D. Va. 1977).



PROPORTIONALITY DOCTRINE

into that area. Even though some cases may include complicating fac-
tors"s' that make it difficult for courts to determine if the constitutional
line has been crossed, the presence of these complicating factors is not a
sufficient reason to defer to the state's judgment concerning appropriate
criminal sanctions.

The Court in Solem has all but destroyed the Rummel decision's sup-
port structure. The 'bright line' test is apparently no longer a factor in
the application of the proportionality analysis. Instead, the Court has
adopted objective factors to determine proportionality. A state's interest
and recognized complicating factors have been removed or reduced in im-
portance in the proportionality doctrine equation.

Perhaps in an effort to partially prop up the weakened Rummel deci-
sion, the Court in Solem again took a curious turn. After acknowledging
that all sanctions are subject to eighth amendment review, the Court,
with reference to Rummel, stated that substantial deference to state leg-
islatures should be granted 58 and "a reviewing court rarely will be re-
quired to engage in an extended analysis to determine that a sentence is
not constitutionally disproportionate."'"

While it is true that these statements are in accord with the Court's
overall conclusion, it is language strongly reminiscent of Rummel. On the
one hand, Justice Powell acknowledged application of the proportionality
doctrine to all prison sentences, yet, on the other hand, he stated that an
extended analysis rarely will be required.'" When an extended analysis is
not required, what factors should a reviewing court take into considera-
tion? Will they be the same factors that the Court enumerated in Solem
but used only in a brief manner based solely on a reviewing court's expe-
rience? Or, must any formal analysis be conducted at all? Furthermore,
when will a reviewing court use this extensive analysis? Could the court's
'bright line' test in Rummel be used to determine whether an extensive
analysis is required? The most logical conclusion is that some type of
analysis must be conducted in all cases. Justice Powell's use of the word
"extended" seems to indicate depth of analysis rather than the difference
between the analysis proposed and no analysis at all.'" How and when
this analysis is applied is one problem future reviewing courts will have to
resolve.

152. The Solem Court recognized habitual offender status and the possibility of parole
as complicating factors. 103 S. Ct. at 3012 n.19, 3013.

153. Id. at 3009.
154. Id. at 3009 n.16.
155. See supra text accompanying notes 51 and 52.
156. 103 S. Ct. at 3009 n.16.

19841



MERCER LAW REVIEW

V. CONCLUSION

The history of the cruel and unusual punishment clause supports the
application of the proportionality doctrine to all sentences. In Rummel,
the Court seemed to place an improper limitation on the doctrine by
practically forbidding its application to punishments of imprisonment.
The Court in Rummel called for deference to state legislatures since a
determination that a punishment of imprisonment is excessive and dis-
proportionate is subjective and requires difficult line drawing."'

The Court in Solem observed that the Rummel Court did not expressly
reject the application of the proportionality doctrine to punishments of
imprisonment'" The Court in Rummel, however, rejected the proposed
'objective' analysis, failed to offer an alternative test of proportionality,
and indicated that the state legislature should have almost absolute au-
thority in deciding whether a punishment of imprisonment is appropri-
ate.'" The Court in Rummel, thereby, implicitly rejected the proportion-
ality doctrine's application to imprisonment by rejecting the application
of any proportionality analysis.

The Court in Solem properly recognized application of the proportion-
ality doctrine to all criminal sanctions. The Solem Court's 'objective'
analysis does present some problems as even the majority recognized. ' " It
is true that the analysis will require a subjective determination. The anal-
ysis, however, will provide needed guidance to reviewing courts. The Su-
preme Court should not avoid a constitutional issue simply because reso-
lution of that issue proves to be difficult. The eighth amendment requires
that punishments be proportionate to the offense. In recognizing that this
doctrine applies to punishments of imprisonment, as well as other pun-
ishments, the Court in Solem faced the constitutional issue head-on and
formulated guiding principles for determining proportionality.

ALLEN F. HARRIS
SAM WETHERN

157. 445 U.S. at 274.
158. 103 S. Ct. at 3016 n.32.
159. 445 U.S. at 284-85.
160. 103 S. Ct. at 3012.
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