
Commercial Law

by James C. Marshall*

For the first time in several years, Georgia commercial law develop-
ments have not been dominated by interest and usury issues. This Article
will follow established tradition, however, and begin with a review of
those subjects. The rapidly evaporating impact of Georgia usury restric-
tions' may warrant a break with tradition in the years to come. Most
readers should greet that news with relief, for usury discussions make te-
dious reading under the best of circumstances and a dry beginning to any
article.

I. INTEREST AND USURY

Georgia law generally prohibits charging interest on unpaid interest.'
The General Assembly enacted an exception to this prohibition on No-
vember 1, 1982.8 The exception permits parties to a loan having first pri-
ority in real estate to agree in writing that mature, unpaid interest will be
added to the principal amount outstanding. Effective March 28, 1984, this
exception was expanded to include "loans secured by the pledge or as-
signment of instruments evidencing loans having first priority on real es-
tate." The 1984 expansion undoubtedly improves the liquidity of adjust-
able rate, first mortgage paper.

There was also some survey period activity concerning subordinate
mortgages that resolved an important issue in light of the current legisla-
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Georgia usury restrictions, see Marshall, Commercial Law, Annual Survey of Georgia Law
1982-1983, 35 MERCER L. Ray. 53, 53-56 (1983) and Marshall, Commercial Law, Annual
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tive trend toward lifting usury restraints. Until recently, the Secondary
Security Deed Act (SSDA)O regulated the interest and service charges on
subordinate residential mortgages. Pursuant to amending legislation ef-
fective April 12, 1982, the SSDA only remained effective for loans of less
than $5000 "amount financed." As of March 31, 1983, the SSDA was
entirely repealed, the victim of a move to simplify and limit the maze of
Georgia usury laws.7 Consequently, the SSDA ultimately is consigned to
oblivion and any lingering impact it may have extends only to secondary
security deed loans executed prior to April 12, 1982, and similar loans of
less than $5000 amount financed executed between that date and March
31, 1983. The Georgia Supreme Court in Fountain v. Dixie Finance
Corp.s recently considered the scope of that lingering impact.

The secondary security deed loan agreement at issue in Fountain ex-
ceeded $6000 and was executed in May 1979. In an action filed during
July 1983, Fountain sought equitable relief from Dixie Finance's foreclo-
sure proceedings. The supreme court affirmed the trial court's dismissal
of Fountain's complaint which simply alleged that the loan agreement vi-
olated the SSDA as in force at the time the agreement was executed.' In
its decision, the court characterized the statutory punishment for usuri-
ous agreements as a penalty, creating a defense that is not "a bargained-
for element of the [original loan] agreement." 10 " '[This defense] is a priv-
ilege that belongs to the remedy, and forms no element in the rights that
inhere in the contract.' ,i Thus, the same legislature that created the
usury defense could, and did, abolish it.12

The court in Fountain distinguished situations in which a party as-
serted the usury defense in court before the General Assembly abolished
the usury penalty. The court expressly invited the reader to compare

5. O.C.G.A. tit. 7, ch. 4, art. 2 (Michie 1982).
6. 1982 Ga. Laws 488 (amending O.C.G.A. §§ 7-4-30 to -36). For a discussion of the

ambiguity involved in the SSDA definition of "amount financed," see Marshall, Commercial
Law, Annual Survey of Georgia Law 1981-1982, 34 MERcSR L. Rav. 31, 32 n.4 (1982).

7. 1983 Ga. Laws 1146, 1152 § 8 (repealing O.C.G.A. §§ 7-4-30 to -36).
8. 252 Ga. 543, 314 S.E.2d 906 (1984).
9. Id. at 543, 314 S.E.2d at 907.

10. Id. at 544, 314 S.E.2d at 908.
11. Id. (quoting Ewell v. Daggs, 108 U.S. 143, 151 (1883)).
12. The result in Fountain certainly was suggested, if not mandated, by the supreme

court's decision in Southern Discount Co. v. Ector, 246 Ga. 30, 268 S.E.2d 621 (1980), in
which a majority of the justices agreed that 1978 amendments to the Georgia Industrial
Loan Act (GILA), O.C.G.A. §§ 7-3-1 to -29 (Michie 1982 & Supp. 1984) enable a lender to
avoid a usury penalty with respect- to a loan agreement that was executed prior to the
amendments and that was usurious under GILA as effective at the time of the agreement.
The amendments at issue in Southern Discount created assorted "good faith" defenses to
the charge of usury, but, unlike Fountain, did not lift the usury penalty.
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these situations with another survey period decision, Dorsey v. West.15

The Dorsey-type dispute had been bouncing around the Georgia court
system for quite some time before the legislature abolished the usury
penalty at issue. In Dorsey, the supreme court concluded that its own
earlier decision in the case had determined the penalty issue. The court
held that the legislature's abolition of the statutory penalty that led to
the Dorseys' substantive rights could not take away those rights, which
had been finally established by the prior supreme court decision on their
usury claim." Language in the Dorsey decision and the facts of the case
suggest that its holding is limited to situations that concern legislative
abolition of the penalty after a final judgment and the exhaustion of ap-
peals on the usury claim. Part of the court's discussion, however, focusses
upon the undesirability of a race between the rendering of final judgment
and the enactment of repealing legislation. 18 Consequently, the Dorsey
decision is some authority for the proposition that legislation that was
enacted after the assertion of the usury claim in court cannot lift that
claim. Obviously, the question will not arise frequently.

Fountain v. Dixie Finance Corp.s applies beyond the usury statute at
issue. Relaxation of usury restraints typically takes the form of lifting"
penalties or allowing higher charges or both. The Fountain decision
seems to be clear, unequivocal precedent that a previously unasserted
usury defense can be lost, and is lost, when the legislature abolishes the
penalty that would have been imposed upon successful assertion of the
defense. The Fountain decision and rationale seem inapplicable, however,
to avoid a usury claim when the legislature has continued the penalty but
allowed the higher charge by statutory amendments enacted subsequently
to the allegedly usurious loan agreement. Thus, the court of appeals' as-
sumption in another survey period case, Gold Kist, Inc. v. McNair,18

seems to survive the supreme court's decision in Fountain.
The Gold Kist controversy concerned a suit on an open account estab-

lished in 1976 by Gold Kist for the credit purchase of supplies by Mc-
Nair. The governing agreement followed the Retail Installment and Home
Solicitation Sales Act (RIHSSA)'9 form and provided for a finance charge

13. 252 Ga. 92, 311 S.E.2d 816 (1984).
14. Id. at 94, 311 S.E.2d at 817.
15. Id. at 94 n.4, 311 S.E.2d at 817 n.4.
16. 252 Ga. 543, 314 S.E.2d 906 (1984).
17. Usury penalties may be 'lifted' in full, as in Fountain, or only in part, as in Maynard

v. Marshall, 91 Ga. 840, 18 S.E. 403 (1893). The court in Maynard refused to give retroac-
tive effect to a legislative amendment partially ameliorating a usury penalty. In light of the
supreme court's unanimity and rationale in Fountain, it seems doubtful that the current
court would follow Maynard. Debtors' counsel, however, should not overlook the argument.

18. 166 Ga. App. 66, 303 S.E.2d 290 (1983).
19. O.C.G.A. tit. 10, ch. 1, art. 1 (Michie 1982 & Supp. 1984).
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of one and one-half percent per month on the balance due. The 1976 ver-
sion of RIHSSA permitted this charge, but the court of appeals held
RIHSSA inapplicable because the account was for a commercial pur-
pose."0 In 1976, the usury statute that governed commercial accounts: 1

prohibited the one and one-half percent rate. That statute was amended
in 1980 to allow one and one-half percent charges on commercial accounts
that are due for thirty days or more.42 McNair's outstanding debt to Gold
Kist apparently was attributable to purchases made both before and after
the 1980 amendment that increased the permissible rate.

On these facts, the court of appeals affirmed the portion of the trial
court's decision that imposed a usury penalty for unlawful charges made
prior to the 1980 amendments. Gold Kist's liability for usury on these
purchases was apparently so obvious that the court cited no authority.
The court also did not discuss the Fountain-type argument that a subse-
quent rise in the permissible rate could avoid the defense of usury. Gold
Kist, therefore, sheds some light upon the possible extension of the Foun-
tain rationale to cases in which the usury relaxation takes the form of
increased rates rather than lifting penalties.2 3 The Gold Kist decision,
however, is of interest beyond this virtually sub silentio suggestion con-
cerning the Fountain issue. Noting that the case concerned a series of
separate purchases on an open account, the court of appeals also held
that the creditor was not guilty of usury in regard to "interest lawfully
charged on purchases made after the effective date of the statutory
amendment."'" In so holding, the court specifically distinguished between
renewals of originally usurious transactions and separate purchases on an
open account.25

20. 166 Ga. App. at 67, 303 S.E.2d at 291. RIHSSA only governs loans for purchases for
personal, family, or household use.

21. GA. CODE ANN. § 57-111 (Harrison 1977), O.C.G.A. § 7-4-16 (Michie 1982) (new law
permits one and one-half percent per month charge on accounts due for 30 days or more).

22. 1980 Ga. Laws 514 (codified at O.C.G.A. § 7-4-16 (Michie 1982)).
23. Other decisions apparently accept the frequently repeated notion that, under Geor-

gia law, the usury limitation in effect at the time of the loan agreement remains applicable
throughout the life of the loan. See, e.g., Knight v. First Fed. Say. & Loan Ass'n, 151 Ga.
App. 447, 260 S.E.2d 511 (1979). See also Lindenberg v. First Fed. Say. & Loan Ass'n, 691
F.2d 974 (11th Cir. 1982).

24. 166 Ga. App. at 68, 303 S.E.2d at 292.
25. Id. at 67, 303 S.E.2d at 292. Cf. Henson v. Dixie Fin. Corp., 250 Ga. 132, 296 S.E.2d

593 (1982), in which the original loan agreement violated the Georgia Industrial Loan Act,
O.C.G.A. tit. 7, ch. 3 (Michie 1982 & Supp. 1984). This note eventually was refinanced with
substantial new cash extended as part of the refinancing. The new loan agreement was not
subject to GILA and was not itself usurious. The supreme court, however, held the new note
usurious to the extent that the consideration given was a refinancing of the old agreement.
Presumably then, if the new agreement had simply been a nonusurious renewal with no
additional credit extended, the new agreement would be entirely usurious.
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In the final usury decision of note during the survey period, Varner v.
Century Finance Corp.,2s the Georgia Supreme Court held that the Geor-
gia Industrial Loan Act (GILA)27 authorizes a lender upon refinancing a
GILA loan to calculate rebates of add-on interest pursuant to the Rule of
78.28 This decision lays to rest Ford v. Termplan, Inc.,2" a bad federal
court precedent that reached the opposite conclusion."

II. LEvy AND FoREcLosuRE

Since the supreme court decision in Farmers Bank v. Hubbard,'1 credi-
tors have wrestled with the question of what is sufficient proof to over-
come the presumption that the value of collateral sold under a UCC sec-
tion 9-50482 foreclosure equals the debt outstanding." When the debtor
challenges the sufficiency of the price received, failure to overcome this
presumption results in a loss of any rights to a deficiency judgment, ac-
cording to the court in Farmers Bank." Two survey period cases consid-
ered the proof needed to overcome the Farmers Bank presumption.

In Wood v. First National Bank,31 the court of appeals affirmed a jury
verdict for the creditor. The creditor's proof on the Farmers Bank issue
consisted of opinion testimony that gave a range of $275 to $400 for the
value of the automobile at the time of repossession." The car sold for
$300.87 The court of appeals said that the witness' opinion testimony was

26. 253 Ga. 27, 317 S.E.2d 178 (1984).
27. O.C.G.A. tit.7, ch. 3 (Michie 1982 & Supp. 1984).
28. 253 Ga. at 29, 317 S.E.2d at 179.
29. 528 F. Supp. 1016 (N.D. Ga. 1981). For a discussion of the issue presented in both

Varner and Ford, see Marshall, Commercial Law, Annual Survey of Georgia Law 1981-
1982, 34 MERcER L. Rzv. 31, 37-40 (1982).

30. 528 F. Supp. at 1023.
31. 247 Ga. 431, 276 S.E.2d 622 (1981).
32. O.C.G.A. § 11-9-504 (Michie 1982).
33. In Zohbe v. First Nat'l Bank, 162 Ga. App. 604, 292 S.E.2d 444 (1982), the court of

appeals reversed the trial court and concluded that the Farmers Bank presumption was not
overcome by "testimony from a bank employee that three dealers had bid on the automobile
and that it sold to the highest bidder." Id. at 605, 292 S.E.2d at 445. In Davis v. Ford Motor
Credit Co., 164 Ga. App. 137, 296 S.E.2d 431 (1982), the court held summary judgment on
the Farmers Bank issue improperly entered when the movant creditor's proof consisted
solely of an employee's affidavit that the collateral had been sold in a commercially reasona-
ble manner to the highest bidders at a private auction.

34. 247 Ga. at 436-37, 276 S.E.2d at 626-27.
35. 167 Ga. App. 202, 305 S.E.2d 852 (1983).
36. Id. at 204, 305 S.E.2d at 854. Note that the time of repossession, not the time of sale,

provides the relevant valuation date. See First Nat'l Bank v. Rivereliff Hardware, Inc., 161
Ga. App. 259, 287 S.E.2d 701 (1982); Granite Equip. Leasing Corp. v. Marine Dev. Corp.,
139 Ga. App. 778, 230 S.E.2d 43 (1976).

37. 167 Ga. App. at 202, 305 S.E.2d at 853.
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admissible because it was based upon previous experience in selling
automobiles of similar worth. This evidence was sufficient, as a matter of
law, to leave the question for the jury.'

The trial court granted summary judgment to the creditor in the sec-
ond survey period case concerning the Farmers Bank issue.39 This judg-
ment was affirmed in White v. First Georgia Bank.40 The court of appeals
found that the Farmers Bank presumption was rebutted by the submis-
sion of the vehicle's value as shown by the current "Black Book, Official
Used Car Guide, Georgia Edition" and by the further submission of two
appraisals, one by the bank's collection department and the other by
"Salvage Disposal Company.""

These two cases are not startling. They are included in this Article pri-
marily as a reminder to creditors' attorneys that they should counsel their
regular clients to adopt routine foreclosure procedures that will assure
proper proof to overcome the Farmers Bank presumption should an even-
tual application for deficiency judgment be contested by a debtor.

Failure to rebut the Farmers Bank presumption is not the only pitfall
that can keep a UCC repossessing and foreclosing creditor from collecting
a deficiency judgment. UCC section 9-504(3) 41 generally requires that the
creditor provide the debtor with "reasonable notification of the time and
place of any public sale or reasonable notification of the time after which
any private sale or other intended disposition is to be made." 4' This sec-
tion excepts creditors from the notice requirement if "collateral is perish-
able or threatens to decline speedily in value or is of a type customarily
sold on a recognized market"" or if, after default, the debtor has given
written authorization modifying or renouncing the right to notice.'5

Unfortunately, the description of notice requirements found in UCC
section 9-504 is grossly misleading to the creditor who is repossessing and
foreclosing under the UCC in Georgia. Woe to such a creditor who is una-
ware of Official Code of Georgia Annotated section 10-1-10, reproduced in
full below.40 Contrary to the clear implication of section 11-9-504(3) of

38. Id. at 204, 305 S.E.2d at 854.
39. White v. First Ga. Bank, 167 Ga. App. 825, 307 S.E.2d 720 (1983).
40. 167 Ga. App. 825, 826, 307 S.E.2d 720, 721 (1983).
41. Id.
42. O.C.G.A. § 11-9-504(3) (Michie 1982).
43. Id.
44. Id.
45. Id.
46. O.C.G.A. § 10-1-10 (Michie 1982) reads:

When any goods have been repossessed after default in accordance with Part 5
of Article 9 of Title 11, the seller or holder shall not be entitled to recover a defi-
ciency against the buyer unless within ten days after said repossession he forwards
by registered or certified mail to the address of the buyer shown on the contract or
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the Georgia Code, section 10-1-10 apparently precludes a deficiency judg-
ment for the UCC repossessing and foreclosing creditor who fails to give
the required notice, no matter whether there is a customary market, post-
default waiver of notice by the debtor, or some need for a speedy sale.
Furthermore, a speedy sale seems entirely prohibited since section 10-1-
10's requirement that the debtor be informed of redemption rights and
entitlement to demand a public sale would be rendered meaningless if
sale preceded notice. At the very least, the Georgia version of UCC sec-
tion 9-504(3) should be amended to include a reference that directs credi-
tors and debtors to the requirements of section 10-1-10. Alternatively,
Georgia's UCC section 9-504(3) should be amended to interweave the re-
quirements imposed by section 10-1-10.

Apparently, the plaintiff creditor who sought a deficiency judgment in
Credithrift of America, Inc., No. 2 v. Smith47 was aware of section 10-1-
10's notice requirements. The creditor's letter, dated September 15, in-
formed the debtor that sale was scheduled for September 25 and that the
debtor had ten days to redeem or to demand a public sale.' On its face,
this notice does not seem to comply with section 10-1-10 since, under that
statute, the debtor would have the right to demand public sale by mailing
a demand on September 25, the day the creditor was to conduct the pri-
vate sale according to the notice given. The court of appeals, however, did
not mention this timing problem in finding the notice faulty. Instead, be-
cause the sale did not actually occur until January of the following year,
the court ruled that the creditor's notice was improper as a matter of law
since the notice limited the time for redemption to ten days from Sep-

later designated by the buyer a notice of the seller's or holder's intention to pur-
sue a deficiency claim against the buyer. The notice shall also advise the buyer of
his rights of redemption, as well as his right to demand a public sale of the repos-
sessed goods. In the event the buyer exercises his right to demand a public sale of
the goods, he shall in writing so advise the seller or holder of his election by regis-
tered or certified mail addressed to the seller or holder at the address from which
the seller's or holder's notice emanated, within ten days after the posting of the
original seller's or holder's notice.

In the event of election of such public sale by the buyer, the seller or holder
shall dispose of the repossessed goods at a public sale as provided by law, to be
held in the state and county where the original sale took place or the state and
county of the buyer's residence, at the seller's election.

This Code section is cumulative of Part 5 of Article 9 of Title 11 and provides
cumulative additional rights and remedies which must be fulfilled before any defi-
ciency claim will lie against a buyer, and nothing in this Code section shall be
deemed to repeal said part.

Id.
47. 168 Ga. App. 45, 308 S.E.2d 53 (1983).
48. Id. at 45, 308 S.E.2d at 53.
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tember 15.49 UCC section 9-506,50 on the other hand, allows redemption
at any time before disposition of the collateral.' 1 Thus, the notice con-
tained misinformation about the debtor's right to redeem and section 10-
1-10 precluded collection of a deficiency judgment.2

The only decision of note during the survey period that concerned levy,
Hampton v. Gwinnett Bank & Trust Co.,"3 involved a levy and sale by a
judgment creditor against the debtor's equitable interest in real property.
Levy and sale generally are not available against equitable interests."
Since most of Georgia's real property mortgages are evidenced by deeds
to secure debt,55 debtors often hold only equitable title to their real prop-
erty. Thus, under the general rule, levy and sale are normally unavailable
to reach the debtor's real property.

Official Code of Georgia Annotated section 9-13-60" provides a legal
procedure for the judgment creditor to remedy this problem. That statute
permits the creditor to redeem (pay off) the outstanding mortgages in
order to pass legal title to the debtor so that levy and sale may be con-
ducted.'7 This legal remedy, however, is often inadequate and additional
equitable remedies have been suggested by the courts. For example, some
form of equitable relief may be appropriate when the judgment creditor is
financially unable to redeem the prior mortgages under the statute, the
debtor appears to have substantial equity in the asset, and the refusal to
grant relief would result in an inability to satisfy the judgment by other
means or against other assets."

In Hampton, the Georgia Supreme Court ruled that equitable relief
from the general rule which forbids levy and sale of equitable interests is
also available when "the existing indebtedness on the property is assuma-
ble, and there is a wide disparity between the interest rate payable on
such indebtedness and the interest rate at which any subsequent sale of
the property would have to be financed."" In these circumstances, the
requirement of redeeming pursuant to section 9-13-60 should result in a
lesser sale price that will harm either the judgment creditor or the debtor.

49. Id.
50. O.C.G.A. § 11-9-506 (Michie 1982).
51. Id.
52. 168 Ga. App. at 45, 308 S.E.2d at 53.
53. 251 Ga. 181, 304 S.E.2d 63 (1983).
54. Shumate v. McLendon, 120 Ga. 396, 48 S.E. 10 (1904).
55. A deed to secure debt vests legal title in the mortgagee with equitable title in the

mortgagor. Citizens & Southern Bank v. Realty Say. & Trust Co., 167 Ga. 170, 144 S.E. 893
(1928).
56. O.C.G.A. § 9-13-60 (Michie 1982).
57. Id.
58. See Swift v. Lucas, 92 Ga. 796, 19 S.E. 758 (1894).
59. 251 Ga. at 183, 304 S.E.2d at 64.
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Mortgagees who would prefer redemption under the statute rather than a
sale subject to their low interest mortgage should note that the debtor in
Hampton apparently had no other property with which to satisfy the
judgment."

III. SET-OFF AND UCC ARTICLE NINE

UCC section 9-104" excludes "any right of setoff"62 from coverage
under Article 9 of the UCC.'3 Concerning this exclusion, Professor Gil-
more" has written the following:

Of course a right of set-off is not a security interest and has never been
confused with one: the statute might as appropriately exclude fan danc-
ing. A bank's right to set-off against a depositor's account is often loosely
referred to as a 'banker's lien,' but the 'lien' usage has never led anyone
to think that the bank held a security interest in the bank account.
Banking groups were, however, concerned lest someone, someday, might
think that a bank's right of set-off, because it was called a lien, was a
security interest. Hence the exclusion . . ..

This exclusion of set-off rights from Article 9's coverage raises an inter-
esting question: What law governs a priority dispute between a per-
fected Article 9 security interest and a contractual right of set-off? Oddly
enough, the answer is Article 9 of the UCC, according to the Georgia Su-
preme Court in Continental American Life Insurance Co. v. Griffin," a
case before the court upon certification07 of questions from the United

60. Id. at 182, 304 S.E.2d at 64.
61. O.C.G.A. § 11-9-104 (Michie 1982).
62. Id. § 11-9-104(g).
63. Id.
64. Reporter for the 1972 Revision of Article 9 of the UCC and Professor of Law at Yale

University and the University of Chicago from 1946 to 1972.
65. 1 G. GILMoRE, SECURITY INmRnsrs IN PERSONAL PR PERTY 315-16 (1965).
66. 251 Ga. 412, 306 S.E.2d 285 (1983).
67. Concerning the precedential weight of decisions rendered pursuant to the certifica-

Lion process, see Miree v. United States, 242 Ga. 126, 132, 249 S.E.2d 573, 577 (1978):
The certification method is not without its weaknesses, and presents a dilemma

to the state courts. We are reluctant to assert authority when not necessary to the
proper functioning of our judicial system, and will not do so. In these circum-
stances, we are not called upon to decide a particular controversy nor an appeal
from a lower court. What we say is not necessarily binding either in the result or
in the application by the certifying court.

No federal rule requires use of certification. Lehman Brothers v. Schein, 416
U.S. 386... (1974). Our answers to the questions involved merely present a view
of the majority of the members of this court of what we conclude the law of Geor-
gia on a given question to be.
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States Court of Appeals for the Eleventh Circuit."
As summarized by the supreme court, the relevant facts in Continental

were quite simple. Griffin held a perfected "security interest in 50% of all
new or renewal commissions [for the sale of insurance] to which Green-
berg would be entitled so long as [Greenberg's] debt to Griffin remained
unsatisfied." 69 Continental subsequently employed Greenberg, and he
signed an agreement that permitted Continental to retain his commis-
sions to the extent that he should be indebted to Continental. Griffin
later attempted to reach the commissions allegedly due to Greenberg.
Continental resisted, contending that Greenberg's post-employment debt
to Continental exceeded the commissions.70

On these facts, the issue presented might be characterized as whether
Continental's contractual right to set-off could be effectively raised as a
defense to Griffin's attempt to assert rights that arose from his perfected
security interest in the commissions. The decisive questions actually cer-
tified by the Eleventh Circuit were:

1. Under Georgia law does Article Nine (Secured Transactions) of the
Uniform Commercial Code apply to contractual rights of set-off?...
2. If Article Nine applies to contractual rights of set-off, does the con-
tractual right of set-off have priority over a perfected security interest in
the same fund?7 1

The Georgia Supreme Court answered these questions in the affirmative
and negative, respectively.7' The court's negative response to the second
question should be of some concern to Georgia bankers who typically en-
joy contractual rights to set-off against their depositors' funds. Indeed,
disputes between a banker's set-off rights and the rights of a UCC se-
cured party have been the subject of decisions in other jurisdictions. A
summary review of this foreign case precedent is helpful in analyzing the
Continental decision, if only because the court in Continental apparently
relied upon two of those cases in reaching its decision.

The supreme court's opinion in Continental cites only two cases, one
issued in 1978 by an Indiana Court of Appeals7" and the other by a New
Jersey Superior Court in 1970.7" Both of these decisions concerned a
bank's attempt to assert a contractual right of set-off against a customer's

68. 251 Ga. at 412, 306 S.E.2d at 286.
69. Id. at 413, 306 S.E.2d at 286.
70. Id. at 413, 306 S.E.2d at 287.
71. Id. at 412, 306 S.E.2d at 286.
72. Id.
73. Citizens Natl Bank v. Mid-States Dev. Co., 177 Ind. App. 548, 380 N.E.2d 1243

(1978).
74. Associates Discount Corp. v. Fidelity Union Trust Co., 111 N.J. Super. 353, 268 A.2d

330 (1970).
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account that contained proceeds from the disposition of UCC collateral.
In both cases, the courts concluded that the UCC governed a priority dis-
pute between the bank's set-off rights and the rights of a UCC creditor
who held a perfected security interest in proceeds. The courts further
concluded that the bank's rights were subordinate to the creditor's."

Each of these conclusions implicitly receives firm support from the ref-
erence in UCC section 9-306(4)(d) 76 to a specific situation in which the
rights of a creditor secured by proceeds would be subordinate to another's
right of set-off." Since Article 9 gives this express rule of priority for the
set-off right in a particular circumstance, the purported exclusion of "any
right of set-off"7 from coverage under Article 9 arguably must be in-
tended to remove set-off rights only from the burdens of Article 9 rules
that concern creation and maintenance of the right, and not from those
Article 9 rules that establish a priority for the right in specific circum-
stances. Furthermore, that the set-off right is specifically deemed to pre-
vail in the limited circumstances governed by subsection (4)(d) suggests
that the creditor secured by proceeds wins over the bank's set-off right in
other instances covered generally by section 9-306 (for example, the situa-
tion presented in each of the decisions cited in Continental). This statu-
tory conclusion seems equitable, as does the general rule that the bank
normally should not be able to assert the right of set-off over the UCC
creditor holding a perfected security interest in proceeds.7 Proceeds as
funds on deposit would not be available for satisfaction of the set-off
right but for the disposition and transformation of the secured party's
collatera.80

Several foreign decisions" that were not cited by the court in Conti-

75. Citizens Nat'l Bank v. Mid-States Dev. Co., 177 Ind. App. 548, 559-60, 380 N.E.2d
1243, 1250 (1978); Associates Discount Corp. v. Fidelity Union Trust Co., 111 N.J. Super.
353, 357-58, 268 A.2d 330, 331-32 (1970).

76. See O.C.G.A. § 11-9-306(4)(d) (Michie 1982).
77. Id. This subsection applies only when insolvency proceedings are instituted by or

against the debtor and essentially provides that the rights of a secured party in proceeds are
subject to any right of set-off when the proceeds have been commingled with other funds in
a cash or deposit account.

78. Id.
79. Id.
80. For a more current decision reaching the same result in a dispute between a bank's

right of set-off and a UCC creditor's security interest in proceeds, see Coachmen Indus., Inc.
v. Security Trust & Say. Bank, 329 N.W.2d 648, 35 U.C.C. Rep. Serv. (Callaghan) 1012
(Iowa 1983).

81. State Bank v. First Bank, 320 N.W.2d 723, 33 U.C.C. Rep. Serv. (Callaghan) 1755
(Minn. 1982); Bank of Crystal Springs v. First Nat'l Bank, 427 So. 2d 968, 35 U.C.C. Rep.
Serv. (Callaghan) 1630 (Miss. 1983); Citizens Natl Bank v. Bornstein, 374 So. 2d 6, 27
U.C.C. Rep. Serv. (Callaghan) 242 (Fla. 1979). See also First Nat'l Bank v. Lone Star Life
Ins. Co., 524 S.W.2d 525, 17 U.C.C. Rep. Serv. (Callaghan) 835 (Tex. Civ. App. 1975).
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nental present a different equitable picture. This second set of decisions
concerned disputes between the bank's contractual right of set-off and
the demand of a creditor secured by assignment and possession of a non-
negotiable certificate of deposit (CD). The assignee of a negotiable CD
will typically enjoy holder in due course status and be insulated from the
right of set-off defense when attempting to present the instrument for
payment." On the other hand, UCC Article 3 provides that assignees of
certain nonnegotiable CDs are mere holders and, therefore, are subject to
ordinary defenses, including set-off, that might be raised against the
named payee.83 The holder of a nonnegotiable CD does not enjoy the ap-
pealing equitable status of the party secured by proceeds because the
holder will rarely have any interest in the funds before their deposit and
also because the holder's bona fides are undercut by the acceptance of a
document labeled nonnegotiable."

Hence, it is not surprising that all but one85 of the courts included in

82. See Bank of Crystal Springs v. First Natl Bank, 427 So. 2d 968 (Miss. 1983), in
which the Supreme Court of Mississippi stated, inter alla, that an assignee of a certificate of
deposit, who did not have holder in due course status, held the CD subject to defenses of
the issuer, which included the right of set-off. By negative implication, had the assignee
obtained holder in due course status, the assignee would have gained immunity from all
simple contract defenses.

See also O.C.G.A. § 11-3-305 (Michie 1982); Valley Bank & Trust Co. v. American Util.,
Inc., 415 F. Supp. 298 (E.D. Pa. 1976) (negotiable promissory note holder became a holder
in due course and thus was not subject to defenses such as right of set-off); Martin Manage-
ment Corp. v. Farner, 124 Ga. App. 552, 184 S.E.2d 597 (1971) (installment note contracts);
Cairo Banking Co. v. Hall, 42 Ga. App. 785, 157 S.E. 346 (1931).

83. U.C.C. §§ 3-805, .306 (1977), O.C.G.A. §§ 11-3-805, -306 (Michie 1982); Henry v.
Cobb Bank & Trust Co., 151 Ga. App. 725, 261 S.E.2d 459 (1979), rev'd on other grounds,
246 Ga. 225, 271 S.E.2d 444 (1980); Srochi v. Kamensky, 118 Ga. App. 182, 162 S.E.2d 889
(1968). The following decisions found certain nonnegotiable certificates of deposit to be in-
cluded within UCC Article 3 by U.C.C. § 3-805: D. Nelsen & Sons, Inc. v. General Am.
Dev. Corp., 6 Ill. App. 3d 6, 284 N.E.2d 478, 10 U.C.C. Rep. Serv. (Callaghan) 1203 (1972);
Rand v. Moore, 414 So. 2d 885, 32 U.C.C. Rep. Serv. (Callaghan) 1539 (Miss. 1981); Bank of
Crystal Springs v. First Nat'l Bank, 427 So. 2d 968, 35 U.C.C. Rep. Serv. (Callaghan) 1630
(Miss. 1983); Continental Bankers Life Ins. Co. v. Bank of Alamo, 578 S.W.2d 625, 26
U.C.C. Rep. Serv. (Callaghan) 1170 (Tenn. 1979); First Nat'l Bank v. Lone Star Life Ins.
Co., 524 S.W.2d 525, 17 U.C.C. Rep. Serv. (Callaghan) 835 (Tex. Civ. App. 1975).

84. U.C.C. §§ 3-805, -306, O.C.G.A. §§ 11-3-805, -306 (Michie 1982).
85. In Citizens Natl Bank v. Bornstein, 374 So. 2d 6, 27 U.C.C. Rep. Serv. (Callaghan)

242 (Fla. 1979), the court concluded that the UCC does not confer a right upon the bank to
assert a set-off when the nonnegotiable certificate of deposit contains language prohibiting
assignment. The inclusion of such language was said to remove the instrument from UCC
section 3-805's definition of instruments included within Article 3 and, hence, Article 3 was
said not to confer the right to assert the set-off defense. Surely, however, this technical
analysis of Article 3 should not have ended the court's inquiry. Could Florida law really
provide that the defense of set-off is available when the nonnegotiable certificate of deposit
omits antiassignment language and is unavailable when antiassignment language is in-
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this second set of foreign decisions concluded that the bank could assert
its right of set-off over the claim of the UCC creditor that was secured by
assignment and possession of nonnegotiable CDs." The surprise comes
with a review of the reasoning used to support this result. Unlike the
proceeds cases, the CD cases rely upon the general exclusionary language
of UCC section 9-104 and simply state that the right of set-off is not gov-
erned by Article 9. The courts apparently believed that the bank should
win given the equities discussed above, and further believed that the
bank would lose if Article 9 was found to apply. Indeed, the lone dissent-
ing court ruled against the bank.87 The other courts' blanket conclusion
that Article 9 does not govern set-off priorities apparently was uttered to
reach the right result in the CD cases. This conclusion, however, could
authorize the wrong result in proceeds cases.

Perhaps the better approach, and the one adopted by the court in Con-
tinental," would be to accept that the UCC governs the right to set-off in
most, if not all, confrontations with claims or rights arising from the
UCC. Courts could reach the right result in the CD cases by an appropri-
ate construction of the UCC as now enacted or upon appropriate amend-

cluded? The inclusion of express antiassignment language would seem to make the holder
even less bona fide and worthy of protection. If the inclusion of such cautionary language
eliminates Article 3 as authority for assertion of the set-off defense, then authority should
be found elsewhere, even if resort must be had to the dangerously general notion that the
UCC secured party normally takes no greater interest in the collateral than that of the
debtor. See, e.g., First Natl Bank & Trust Co. v. McElmurray, 120 Ga. App. 134, 169 S.E.2d
720 (1969); State Bank of Young Am. v. Vidmar Iron Works, Inc., 292 N.W.2d 244, 28
U.C.C. Rep. Serv. (Callaghan) 1133 (Minn. 1980); McCorquodale v. Holiday, Inc., 90 Nev.
67, 518 P.2d 1097, 14 U.C.C. Rep. Serv. (Callaghan) 199 (1974).

86. State Bank v. First Bank, 320 N.W.2d 723, 33 U.C.C. Rep. Serv. (Callaghan) 1755
(Minn. 1982); Bank of Crystal Springs v. First Natl Bank, 427 So. 2d 968, 35 U.C.C. Rep.
Serv. (Callaghan) 1630 (Miss. 1983); First Nat'l Bank v. Lone Star Life Ins. Co., 524 S.W.2d
525, 17 U.C.C. Rep. Serv. (Callaghan) 835 (Tex. Civ. App. 1975).

87. Citizens Natl Bank v. Bornstein, 374 So. 2d 6, 13, 27 U.C.C. Rep. Serv. (Callaghan)
242, 254 (Fla. 1979). Indeed, having concluded that Article 9 might guide priority decisions
involving set-off rights, the court in Bornstein apparently decided that the bank's right to
assert the set-off claim could not be found in Article 9. The court specifically held that UCC
section 9-318 did not authorize the defense because the bank issuing a CD is not an 'account
debtor' within the meaning of that section. Perhaps the court should have reached the oppo-
site conclusion. The bank argued that it was an account debtor as defined in UCC section 9-
105(1)(a) because, among other reasons, it was obligated on a 'general intangible.' The court
responded that the CD at issue should "best be classified" (374 So. 2d at 11, 27 U.C.C. Rep.
Serv. (Callaghan) at 251) as an 'instrument,' another term defined in UCC section 9-105,
and thus, it couldn't be a general intangible. Is there any reason why the CD at issue
couldn't be treated as both a general intangible and an instrument? If so, then perhaps the
definition of 'account debtor' or 'general intangible' should be amended to include banks
issuing CDs which are not instruments covered under Article 3. See supra note 85.

88. 251 Ga. at 414, 306 S.E.2d at 287-88.
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ment.8" Unfortunately, to reach this right result, the Georgia courts will
have to retrench from the broad language in Continental, which states
that a contractual right of set-off always loses to a perfected security in-
terest in the same fund.90 That broad statement can be excused as the
result of a poorly phrased and imprecise inquiry from the Eleventh Cir-
cuit upon certification to the Georgia Supreme Court. The facts in Conti-
nental did not warrant such a broad question or holding. Alternatively,
the broad language of Continental might be avoided by recognizing that
the decision was misguided even if the inquiry had been narrowly limited
to the facts presented.

The equities in Continental seem to strongly favor the employer's right
of set-off over the perfected security interest in commission entitlements.
Continental was a vital cog in the creation of the right to commissions.
The commissions would not be due unless Continental employed Green-
burg and provided an attractive product for Greenburg to sell. Further-
more, if this is the typical setting giving rise to set-off rights by the em-
ployer, Greenburg's debt to Continental arose because of draws or
advances Greenburg needed in order to live and to do his job properly. In
these circumstances, Continental has an equitable position similar to the
purchase money secured creditor, a revered entity under the UCC. "

In its Continental decision, the court did not cite or discuss UCC sec-
tion 9-318,92 which provides in pertinent part:

(1) Unless an account debtor has made an enforceable agreement not
to assert defenses or claims arising out of a sale as provided in Section 9-
206 the rights of an assignee are subject to...

(b) any other defense or claim of the account debtor against
the assignor which accrues before the account debtor receives
notification of the assignment...

89. See supra notes 85 & 87.
90. 251 Ga. at 412, 306 S.E.2d at 286.
91. The equities might warrant a different result if the facts showed collusion between

Continental and Greenburg to hinder the assignment rights of Griffin. In that case, however,
Continental should lose on fraudulent conveyance grounds under O.C.G.A. § 18-2-22
(Michie 1982) or under O.C.G.A. § 11-9-318 (Michie 1982) because it had actual notice of
the assignment. See infra notes 92-97.

92. O.C.G.A. § 11-9-318 (Michie 1982) (a code section which apparently, with only one
exception, has never been cited in a published Georgia decision. For the exception, see Min-
gledorf's Inc. v. Hicks, 133 Ga. App. 27, 309 S.E.2d 661 (1974)).

93. U.C.C. § 9-318 (1977), O.C.G.A. § 11-9-318(1)(a) (Michie 1982) essentially provides
that the rights of the assignee of an account are subject to "(a) all of the terms of the
contract between the account debtor and assignor and any other defense or claim arising
therefrom." Id. Assuming that one contract contains provisions calling for the employer to
lend to its employee, to pay commissions or wages, and to have a right of set-off against
these commissions or wages, then subsection (1)(a) would also seem applicable to a Conti-
nental-type situation. Note that subsection (1)(a) is even more protective of the employer/

[Vol. 36
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The introductory clause of this section suggests that its scope might be
limited primarily to the assignment of accounts receivable arising from
sales." There is precedent, however, that does not interpret the statute so
narrowly."s The supreme court could have reached a result consistent
with the apparent equities of the situation in Continental by the applica-
tion of UCC section 9-318, treating Continental as the account debtor"
seeking to raise the contract defense of set-off and Griffin as the assignee
subject to that defense because he had not given Continental actual no-
tice' of the assignment. The employer should base an argument on sec-
tion 9-318 if a Continental-type situation arises again. Since the court in
Continental did not expressly consider section 9-318 in reaching its deci-
sion, it is hoped that Georgia courts will not consider Continental binding
precedent for the proposition that section 9-318 is inapplicable.

IV. MISCELLANEOUS

A. Jury Trials and Jurisdiction in Garnishment Proceedings

Garnishment decisions during the survey period touched upon both
federal and state constitutional issues. In Mull v. Mull,." the court of ap-
peals held that there is no right to a jury trial in a garnishment action."
The court cited well established precedent that the jury trial right in
Georgia is only guaranteed if the right was present under the common law

account debtor because the secured party cannot, unlike in subsection (1)(b), affect the set-
off rights by giving notice. Hence, counsel for employers might advise their clients to include
set-off rights in any contract giving a right to payments. Furthermore, counsel for banks
might advise reference to set-off rights and other contract defenses in nonnegotiable CDs as
standard language.

94. See, e.g., First New England Fin. Corp. v. Woffard, 421 So. 2d 590 (Fla. Dist. Ct.
App. 1982).

95. See Chase Manhattan Bank (N.A.) v. State, 40 N.Y.2d 590, 388 N.Y.S.2d 896, 357
N.E.2d 366, 20 U.C.C. Rep. Serv. (Callaghan) 577 (1976) concerning a situation closely anal-
ogous to Continental. Chase had a perfected security interest in money due a certain indi-
vidual, Brown, for engineering services rendered to the State of New York. Brown failed to
pay state taxes some two years later, and the court held that the State could set-off the
taxes owed the state against the account claimed by Chase. That Chase had filed financing
statements before the set-off defense arose was irrelevant, according to the court, because
UCC section 9-318 requires actual notice by the assignee to the account debtor. Filing gives
no more than constructive notice.

96. O.C.G.A. §§ 11-9-105(a), -106 (Michie 1982) indicate that Continental was an ac-
count debtor because it was "obligated" to pay "for services rendered" and the obligation
was not "evidenced by an instrument or chattel paper." Id.

97. Constructive notice by filing is not enough. See supra note 95.
98. 167 Ga. App. 687, 307 S.E.2d 675 (1983).
99. Id. at 688, 307 S.E.2d at 676.
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for similar causes at the time the first Georgia Constitution was
adopted.1"0 Since the garnishment proceeding was unknown at common
law, the court concluded that Georgia law did not guarantee the right to
trial by jury in such a proceeding. 1

The absence of a legally enforceable guarantee, however, does not pre-
clude the possibility of obtaining a jury trial in garnishment actions.
Georgia law provides:

In all actions not triable of right by a jury, or where jury trial has been
expressly waived, the court may nevertheless order a trial with a jury
whose verdict will have the same effect as if trial by jury had been a
matter of right or had not been waived.'"

In another survey period decision by a different panel of the court of
appeals, Worsham Brothers Co. v. Federal Deposit Insurance Corp.,10

the court agreed with the holding in Mull that the jury trial right is not
guaranteed in garnishment actions, but added in dicta that the trial
court, acting pursuant to the above-quoted statute, may grant a request
for trial by jury. '" The court in Worsham, however, found nothing in the
record 'on appeal to suggest that such a request had been made.'"5 Fur-
thermore, the court stated that even if the request had been made, noth-
ing in the record showed "that the denial of the request was a manifest
abuse of discretion."1" This dictum suggests that there may be instances
in which trial by jury in garnishment cases is virtually a guaranteed right
since the trial court would not have discretion to deny a jury trial request.
The Worsham decision, however, contains no illustrations of hypothetical
'abuses of discretion' in denying jury trial requests.

Another garnishment decision of interest during the survey period,
United Merchants & Manufacturers, Inc. v. Citizens & Southern Na-
tional Bank,110 treads close to federal constitutional issues. In this case,
Citizens & Southern filed a continuing writ of garnishment against
United Merchants in order to reach the wages of a United Merchants'
employee, Sarah Cannon, who was obligated to the bank on a default
judgment. Cannon resided in Georgia, but all of her wages were earned in
South Carolina.1" Consequently, while conceding that the Georgia courts

100. Id. at 688-89, 307 S.E.2d at 675 (citing Metropolitan Cas. Ins. Co. v. Huhn, 165 Ga.
667, 142 S.E. 121 (1928)).

101. 167 Ga. App. at 688, 307 S.E.2d at 675-76.
102. O.C.G.A. § 9-11-39(b) (Michie 1982).
103. 167 Ga. App. 163, 305 S.E.2d 816 (1983).
104. Id. at 164, 305 S.E.2d at 818.
105. Id. at 165, 305 S.E.2d at 818.
106. Id.
107. 166 Ga. App. 468, 304 S.E.2d 552 (1983).
108. Id. at 468, 304 S.E.2d at 553.
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had personal jurisdiction over it, United Merchants contended that the
garnishment was constitutionally improper because the situs of the debt
was South Carolina and not Georgia.20 According to the opinion, United
Merchants argued that the extension of garnishment power by a Georgia
court over South Carolina assets would be an unconstitutional extension
of the legal authority of Georgia and a violation of due process.110

In a decision that rejected this argument, the court stated that the situs
of the debt was irrelevant so long as the garnishing court had personal
jurisdiction over the garnishee.1 As authority for this broad assertion,
the court in United Merchants relied upon and quoted extensively from a
1905 decision of the Supreme Court of the United States,112 Harris v.
Balk.'" The Harris decision supports the broad language of United
Merchants. Harris, however, must be read in light of a 1977 decision by
the Supreme Court of the United States, Shaffer v. Heitner,114 in which
the Court discussed and expressly disapproved of the rationale underly-
ing the jurisdictional decision in Harris.1

Shaffer v. Heitner requires, in essence, fairness to the defendant in the
assertion of jurisdictional power by a state court. The standard test of
fairness is whether the defendant has sufficient contacts with the state.'"
From the factual statement provided by the court of appeals, it seems
apparent that both United Merchants and Cannon had the requisite min-
imum contacts with Georgia to justify the assertion of power by the Geor-
gia court in garnishment. The broad language of United Merchants, how-
ever, would allow garnishment in Georgia of a debt to a nonresident who
has no other contact with Georgia except the fortuitous circumstance that
the garnishee is subject to personal jurisdiction here. The current growth
of regional and national banking institutions makes this factual scenario
quite plausible. Assertion of garnishment power under these hypothetical
circumstances would surely run afoul of the due process requirements ar-
ticulated in Shaffer.

B. Attorneys' Fees for Breach of Warranty

Although there appear to be no Georgia cases directly on point, deci-

109. Id. at 469, 304 S.E.2d at 554.
110. Id. at 470, 304 S.E.2d at 555.
111. Id. at 470, 304 S.E.2d at 554.
112. Id. at 469-70, 304 S.E.2d at 554.
113. 198 U.S. 215 (1905).
114. 433 U.S. 186 (1977).
115. Id. at 200-02.
116. For a thorough, thoughtful discussion of this due process question and citations to

other authorities, see Posnak, A Uniform Approach to Judicial Jurisdiction after World-
Wide and the Abolition of the "Gotcha" Theory, 30 EMORY L.J. 729 (1981).
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sions in a majority of other jurisdictions that have considered the issue
have held that, absent express authorization by contract or by another
statute, attorneys' fees and litigation expenses are not collectible as dam-
ages for breach of UCC warranties 7 This majority rule among the states
may be preempted by federal law, however, if the case involves a breach
of warranty by the seller of a consumer product manufactured after July
4, 1975, the effective date of the Magnuson-Moss Warranty Act.""
Magnuson-Moss provides that the prevailing consumer "may be al-
lowed"' ' costs and expenses of litigation, including reasonable attorneys'
fees, upon establishing a seller's breach of warranty under state law, pro-
vided that the seller was given a reasonable opportunity to cure the
breach.1

20

Since Georgia law provides that attorneys' fees and costs normally are
not collectible as damages in a contract cause of action,"1 absent a
Magnuson-Moss situation or an express agreement to the contrary be-
tween the parties, Georgia courts will likely apply the majority rule that
generally excludes these damages from those collectible under the UCC
for breach of UCC warranties. No survey period case directly settled this
issue, but the court of appeals in Alterman Foods, Inc. v. G.C.C. Bever-
ages, Inc."ss adopted an exception to the general rule.'" The court's deci-

117. See, e.g., Winchester v. McCulloch Bros. Garage, Inc., 388 So. 2d 927, 30 U.C.C.
Rep. Serv. (Callaghan) 212 (Ala. 1980); Jacobs v. Rosemount Dodge-Winnebago South, 310
N.W.2d 71, 32 U.C.C. Rep. Serv. (Callaghan) 456 (Minn. 1981); Devore v. Bostrom, 632 P.2d
832, 31 U.C.C. Rep. Serv. (Callaghan) 984 (Utah 1981). For the opposite conclusion, see
Cady v. Dick Loehr's, Inc., 100 Mich. App. 543, 299 N.W.2d 69, 30 U.C.C. Rep. Serv. (Calla-
ghan) 541 (1980).

118. 15 U.S.C. §§ 2301-2312 (1982).
119. Id. § 2310(d)(2). There are apparently no decisions considering the argument that

this discretionary language 'allows' the state court to apply the usual state law rule and
deny a request for fees and costs.

120. Id.; Volkswagen of Am., Inc. v. Harrell, 431 So. 2d 156 (Ala. 1983); Champion Ford
Sales, Inc. v. Levine, 49 Md. App. 547, 433 A.2d 1218, 32 U.C.C. Rep. Serv. (Callaghan) 108
(1981).

121. The principle that attorneys' fees and other litigation expenses ordinarily are not
collectible as damages in suits for breach of contract is ancient and well-supported by statu-
tory and case law. O.C.G.A. § 13-6-11 (Michie Supp. 1984) provides:

The expenses of litigation generally shall not be allowed as a part of the damages;
but where the plaintiff has specially pleaded and has made prayer therefor and
where the defendant has acted in bad faith, has been stubbornly litigious, or has
caused the plaintiff unnecessary trouble and expense, the jury may allow them.

1d. This code section was amended in 1984 (1984 Ga. Laws 22, § 13) to broaden liability for
attorneys' fees by eliminating the words "in making the contract" immediately following
"bad faith." Clearly, however, the statute remains applicable to the normal contract action.

For recent case authority, see Jeff Goolsby Homes Corp. v. Smith, 168 Ga. App. 218, 308
S.E.2d 564 (1983).

122. 168 Ga. App. 921, 310 S.E.2d 755 (1983).
123. Id. at 924-25, 310 S.E.2d at 757-58.
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sion in Alterman contains careful and narrowly focussed reasoning and
thereby suggests that the court believed that the general rule was the law
in Georgia.

'24

In this case, a consumer-customer sued Alterman, d/b/a Big Apple Su-
permarket, for physical injuries allegedly resulting from negligence and
breach of UCC warranties. These injuries were caused by a defective
product supplied to Alterman by Beverages. The consumer also sued Bev-
erages on similar theories. Beverages refused Alterman's request that
Beverages defend and indemnify Alterman. The trial court directed a ver-
dict in favor of Alterman on the negligence count and in favor of Bever-
ages on the warranty count. The jury thereafter found both defendants
jointly liable for $5000 damages-Alterman on a warranty theory and
Beverages on a negligence theory. By way of cross claim, Alterman sought
indemnity from Beverages for the $5000 judgment and $6,616.24 in attor-
neys' fees incurred in defending the consumer's suit. Beverages paid the
$5000 judgment and then successfully moved for summary judgment on
the attorneys' fees.1"'

The court of appeals reversed the trial court and held that these fees
could be collected as damages for Beverage's breach of UCC implied war-
ranties to Alterman."" The court first noted the general rule that attor-
neys' fees are not normally collectible.'21 Citing the supreme court deci-
sion in Wilson v. Dodge Trucks, Inc., s' however, the court characterized
Alterman's warranty action as one for indemnity because Alterman's
damages were suffered in a suit against Alterman by a third party."' The
court noted Georgia and foreign authority which stated that attorneys'
fees incurred as a result of suit by a third party could be collected as
damages from one obligated to indemnify. The court also observed that
Alterman's expenses for attorneys' fees were the reasonably foreseeable
consequence of Beverage's breach of warranty." 0

Although the discussion in the Alterman decision does not highlight
the fact that Alterman invited Beverages to defend, counsel for future
parties in Alterman's situation would be well advised to provide early no-
tice to warrantors of the third-party claim. At least one of the foreign
decisions relied upon by the court in Alterman's' apparently requires

124. Id. at 924-25, 310 S.E.2d at 758.
125. Id. at 921-22, 310 S.E.2d at 756.
126. Id. at 925, 310 S.E.2d at 758.
127. Id. at 923, 310 S.E.2d at 757.
128. 238 Ga. 636, 235 S.E.2d 142 (1977).
129. 168 Ga. App. at 922, 310 S.E.2d at 756.
130. Id. at 923, 310 S.E.2d at 757.
131. Universal C.I.T. Credit Corp. v. State Farm Mut. Auto Ins. Co., 493 S.W.2d 385

(Mo. Ct. App. 1973).
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such notice as a prerequisite to the request for litigation costs and attor-
neys' fees as damages for breach of warranty. Indeed, UCC section 2-
607(3)(a) 13 requires notice of breach within a reasonable time.183

C. Financial Institutions' Duty of Confidentiality

Williams v. Coffee County Bank'" presented the court of appeals with
an issue of first impression in Georgia. Williams, a customer, sued the
bank for revealing information concerning his financial dealings. He con-
tended that the bank "was guilty of invasion of privacy through the pub-
lic disclosure of a private fact and that the disclosure breached an implied
contract of confidentiality"' between the bank and himself.

Citing Cabaniss v. Hipsley,30 the court easily disposed of the invasion
of privacy claim because the information disclosed was of public record
(albeit more difficult to obtain than by simply asking the bank) and con-
sequently, the bank had not disclosed a "'private, secluded or secret' "1137

matter. While the court did not reach this sub-issue, the court's opinion
also suggests that the tort theory for invasion of privacy may have failed
upon the additional ground that the matter disclosed was not "'offensive
or objectionable to a reasonable man of ordinary sensibilities under the
circumstances.' "I" Finally, that the matter disclosed was of public record
also persuaded the court against Williams' contract theory. The court
noted foreign precedent that recognized an implied agreement of secrecy
between a bank and its customers,"' but did not reach the question
whether Georgia law also implies such a contract. Even if Georgia law
were to recognize such an obligation, the court concluded that it did not
extend to disclosures of matters that were already the subject of public
record.'40 A 1970 Iowa decision14 ' recognized this exception to the implied
contract of confidentiality.

The decision in Williams suggests the need for legislation to guide

132. O.C.GA. § 11-2-607(3)(a) (Michie 1982).
133. See Oden & Sims Used Cars, Inc. v. Thurman, 165 Ga. App. 500, 301 S.E.2d 673

(1983).
134. 168 Ga. App. 149, 308 S.E.2d 430 (1983).
135. Id. at 149, 308 S.E.2d at 431.
136. 114 Ga. App. 367, 151 S.E.2d 496 (1966).
137. 168 Ga. App. at 149, 308 S.E.2d at 431 (quoting Cabaniss, 114 Ga. App. at 372, 151

S.E.2d at 501).
138. 168 Ga. App. at 149, 308 S.E.2d at 431 (quoting Cabaniss, 114 Ga. App. at 372, 151

S.E.2d at 501).
139. The court cited 10 AM. Jun. 2d Banks § 332 (1963) and Annot., 92 A.L.R.2D 900

(1963). Those authorities present case precedent on the issue.
140. 168 Ga. App. at 149-50, 308 S.E.2d at 432.
141. First Natl Bank v. Brown, 181 N.W.2d 178 (Iowa 1970).
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Georgia bankers concerning their obligations to keep secret the affairs'14
of their customers. In a 1981 article for the Illinois Bar Journal, the au-
thors state that ten jurisdictions have adopted laws governing access to
financial records.14' The federal Right to Financial Privacy Act of 1978144
regulates the government's access to the financial records of private indi-
viduals. Widespread banking use of electronic data storage systems that
may be accessed, given readily available equipment and expertise, from
any telephone, plus the rapid growth of regional and national banking
institutions, enhance the likelihood of advertent and inadvertent disclos-
ure of information concerning customers. Could a regional or national
banking entity, incorporated in Georgia and with principal offices and as-
sets in Georgia, be held liable for the breach of an implied contract of
confidentiality under the laws of another state to a customer residing in
the other state who opened the account and did all banking business at a
branch office in the other state?

The interstate nature of the possible problems presented suggests the
need for federal legislation preempting the myriad state laws. Meanwhile,
bank attorneys might consider advising their clients to adopt standard
customer contracts that expressly limit the bank's liability for disclosure
of information. Absent legislation on point, these contracts probably do
not offend public policy and should be enforceable. In addition, if they
have not already done so, bank attorneys might consider standard con-
tract clauses which specify that the implied and express contractual
rights and obligations of the parties shall be governed exclusively by the
laws of a particular jurisdiction. Unfortunately, if the designated jurisdic-
tion is Georgia, neither party to such a contract would have clear guid-
ance concerning an implied contractual duty of confidentiality.

D. Mechanics' and Materialmen's Liens

In Georgia, the extent to which a subcontractor's mechanics' or materi-
almen's lien may attach to the owner's property typically is limited by the
overall contract price between the owner and the general contractor.14'
The attachment of these liens may be reduced further by the owner's
proof of prior payments to the contractor, provided that the owner has
obtained an appropriate statutory affidavit from the contractor or can
otherwise prove that these payments were passed on to the mechanics

142. The pun is intended.
143. Palmer & Palmer, Financial Institution Disclosure of Customer Records: A New

Duty of Confidentiality?, 69 ILL. B.J. 620, 621 (1981).
144. Right to Financial Privacy Act of 1978, tit. XI, 92 Stat. 3641 (1978) (codified as

amended at 12 U.S.C. §§ 3401-3422 (1982)).
145. See Massachusetts Bonding & Ins. Co. v. Realty Trust Co., 142 Ga. 499, 83 S.E. 210

(1914).
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and materialmen. 14s In calculating the extent of the lien, these payments
are subtracted from the contract price. If the contractor abandons the
job, then for purposes of limiting the attachment of mechanics' and mate-
rialmen's liens, the owner also may charge against the agreed contract
price all reasonable expenses incurred in finishing the job.1 47 According to
the court of appeals in Marathon Oil Co. v. Hollis,14e the owner may not
deduct the cost of completion if the contractor did not finish the job be-
cause of a wrongful termination by the owner.14

9

146. Jones Mercantile Co. v. Lyn-Har, Inc., 245 Ga. 812, 813, 267 S.E.2d 251, 252 (1980).
147. Id. at 812-13, 267 S.E.2d at 251.
148. 167 Ga. App. 48, 305 S.E.2d 864 (1983).
149. Id. at 52, 305 S.E.2d at 869.
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