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1. INTRODUCTION

This survey of 1984 labor law cases from the Eleventh Circuit primarily
covers developments in labor relations law, but also includes decisions
arising under various other federal labor laws, such as the Fair Labor
Standards Act (FLSA)l and the Labor-Management Reporting and Dis-
closure Act of 1959 (LMRDA).2 Cases relating to employment discrimina-
tion on the basis of race, sex, national origin, religion, age, or handicap
are discussed in another survey article.8 The cases discussed in this Arti-
cle are considered to be significant from either a procedural or a substan-
tive viewpoint. Because of space limitations, however, not every labor law
case from the Eleventh Circuit has been noted in this Article.

II. NATIONAL LABOR RELATIONS AcT

A. Jurisdiction and Procedure

In Carter v. Sheet Metal Workers' International Association," plaintiff
brought a state claim for intentional infliction of emotional distress.' The
district court found in his favor and awarded plaintiff $35,000 in compen-
satory damages, $110,000 in punitive damages, and $5,280 in attorneys

* Associate in the firm of Decker, Cooper & Hallman, Atlanta, Georgia. Oberlin College

(B.A., 1975); University of Kentucky (J.D., 1979). Member, State Bars of Georgia and
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** Associate in the firm of Decker, Cooper & Hallman, Atlanta, Georgia. University of
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1. 29 U.S.C. § 201-219 (1976 & Supp. V 1981).
2. 29 U.S.C. § 401-531 (1976 & Supp. V 1981).
3. Corbin & Dickinson, Employment Discrimination, 36 MERCER L. RzV. 1197 (1985).

Section 1983 cases, however, will be included in this survey.
4. 724 F.2d 1472 (11th Cir.), cert. denied, 105 S. Ct. 119 (1984).
5. 724 F.2d at 1473.
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fees. Defendant appealed, contending that the action was preempted by
the provisions of the National Labor Relations Act (NLRA) and San Di-
ego Building Trade Council v. Garmon.7 The Eleventh Circuit held that
the state court action was preempted by section 8(b)(1) and 8(b)(2) of the
NLRA, and reversed and remanded the case to the district court.8

The Eleventh Circuit summarized the preemption cases cited by the
Supreme Court in Garmon,9 finding that state jurisdiction must yield
when the activity giving rise to the lawsuit is either protected by section 7
of the NLRA or constitutes an unfair labor practice under section 8 of the
NLRA.10 The preemption doctrine, however, will not apply if the activity
sued upon is peripheral to the interests of the labor act or touches upon
"interests so deeply rooted in local feeling and responsibility that, in the
absence of compelling congressional direction, we could not infer that
Congress had deprived the States of the power to act."" Given this back-
ground, the Eleventh Circuit turned to the facts in Carter.

Plaintiff had joined the Metal Workers' Union in New Jersey. From
1965 to 1968, however, plaintiff, working with a building contractor, had
his own nonunion estimating company." As a result of his diversion of
work to the nonunion company and his refusal to contribute to a strike
fund, he had his first conflict with the union, and was fined $1,500 by the
local union. Through informal appeal, however, plaintiff was able to have
this fine cancelled.13 In view of his work in management, plaintiff re-
quested and, after much effort, received a withdrawal card from the
union."

Plaintiff moved to Georgia in 1971 and, as a union member, worked as
a sheet metal worker. In order to retain his job, plaintiff had to reinstate

6. Id.
7. 359 U.S. 236 (1959).
8. 724 F.2d at 1473, 1478.
9. Id. at 1473. See Linn v. United Plant Guard Workers, 383 U.S. 53 (1966) (no pre-

emption as plaintiff had a separate state tort action for defamation arising from activity
different from that which could be remedied by the NLRB); Farmer v. United Bhd. of
Carpenters, 430 U.S. 290 (1977) (same as in Linn except Linn had no remedy before the
NLRB while Farmer's intestate Hill had a hiring hall discriminating action pursuant to the
NLRA and a separate state action for defamation); Sears, Roebuck & Co. v. San Diego
County Dist. Council of Carpenters, 436 U.S. 180 (1978) (Sears sued the union for trespass
on private property while picketing. The trespass action was held to be a separate state
action.); International Union of Operating Eng'rs v. Jones, 460 U.S. 669 (1983) (action in
Georgia state court against union for wrongful interference with plaintiff's contractual right
to work held preempted by NLRA).

10. 724 F.2d at 1473.
11. 359 U.S. at 244.
12. 724 F.2d at 1475.
13. Id.
14. Id.
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his union membership; however, after much correspondence covering a
period of several months, plaintiff had not received his reinstatement
card. This delay constituted the allegedly tortious conduct."' In 1972,
plaintiff filed suit in state court. After removal to federal district court,
plaintiff prevailed, claiming that the union discriminated against him by
withholding his membership. Plaintiff argued that this discrimination re-
sulted in his being prevented from obtaining employment." Plaintiff tes-
tified that he could not obtain suitable full time work, and when he did
find work it paid a lower wage rate. As a result, he could not provide for
his wife as he had in the past. 7 The district court agreed that plaintiff
had stated a cause of action, and the case proceeded to trial upon the
state tort claim of intentional infliction of emotional distress."

The Eleventh Circuit reviewed the evidence and found that the emo-
tional distress complained of by plaintiff was a result of the union's fail-
ure to intercede on his behalf.19 Quoting Farmer v. United Brotherhood
of Carpenters,"0 the Eleventh Circuit stated:

Union discrimination in employment opportunities cannot itself form the
underlying "outrageous" conduct on which the state court tort action is
based; to hold otherwise would undermine the preemption principle
.... Simply stated, it is essential that the state tort be either unrelated
to employment discrimination or a function of the particularly abusive
manner in which the discrimination is accomplished or threatened rather
than a function of the actual or threatened discrimination itself.21

Applying this principle, the Eleventh Circuit found that plaintiff's case
did not satisfy the Farmer standard.2 ' Plaintiff alleged in his complaint
that the union conspired to deny him the opportunity to pursue a trade
as a sheet metal worker. This denial was precipitated by the fact that the
union refused to issue plaintiff a reinstatement card because of his failure
to pay vacation or retirement funds incurred while plaintiff had operated
his own business as an employer. These facts, according to the court, sug-
gested that plaintiff's emotional distress was incident to the claim of de-
nial of employment, rather than unrelated to the claim as required by
Farmer."2

15. Id.
16. Id.
17. Id.
18. Id.
19. Id. at 1477.
20. 430 U.S. 290 (1977).
21. 724 F.2d at 1476 (quoting Farmer, 430 U.S. at 305).
22. 724 at 1476.
23. Id. See also Viestenz v. Fleming Cos., 681 F.2d 699, 703-04 (10th Cir.), cert. denied,

459 U.S. 972 (1982); Taylor v. St. Regis Paper Co., 560 F. Supp. 546, 549 (C.D. Cal. 1983);
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The Eleventh Circuit found the facts in Carter to be almost indistin-
guishable from those in Local 100 v. Borden. 4 In Borden, a union busi-
ness agent with the approval of the local union refused to refer the plain-
tiff-employee to a particular job that the plaintiff-employee sought, even
though the company operating the job site had requested him.25 Compar-
ing Borden to the facts in Carter,26 the Eleventh Circuit found that the
conduct of the local union and the international headquarters in each
case would support an unfair labor practice charge filed with the National
Labor Relations Board (NLRB) pursuant to 29 U.S.C. § 158(b). 27 The
preemption doctrine provides that in a labor union controversy a dispu-
tant cannot file an action in a state court based upon either a common
law or statutory ground if the facts pertinent to the state court cause of
action are the same as those essential to the unfair labor practice com-
plaint. This is subject to the exceptions set out in Garmon and adopted
by the Eleventh Circuit: "1) the conduct is so deeply rooted in local law
that the state's. interest in regulating the conduct is compelling, or 2) the
matter is only of peripheral concern to the federal labor policy. ''28 Since
the facts asserted by plaintiff satisfied neither exception and clearly con-
stituted an unfair labor practice claim, plaintiff's state cause of action was
preempted.

2 '

Turning to procedural issues in the labor context, the Eleventh Circuit
considered the issue of the dismissal of a complaint and the appeal of the
dismissal in Czeremcha v. International Association of Machinists &
Aerospace Workers.80 In Czeremcha, the Eleventh Circuit considered sev-
eral issues of first impression, including: first, whether the dismissal of a
complaint is a final order which triggers the time limits for filing a notice
of appeal; second, whether a denial of leave to amend which effectively
ends the litigation is appealable; and third, whether amendment after dis-
missal of a complaint is a matter of right or must be done only by leave of
the court.31

Plaintiff filed a complaint against the union in federal district court
alleging that the union breached its duty of fair representation at a dis-

Cf. Beers v. Southern Pac. Transp. Co., 703 F.2d 425, 428-29 (9th Cir. 1983) (employment
dispute under the Railway Labor Act (RLA), 45 U.S.C. §§ 151-188 (1982)); Magnuson v.
Burlington N., Inc., 576 F.2d 1367, 1369 (9th Cir.), cert. denied, 439 U.S. 930 (1978) (em-
ployment dispute under RLA, 45 U.S.C. §§ 151-188 (1982)).

24. 373 U.S. 690 (1963).
25. Id. at 691-92.
26. 724 F.2d at 1476-77.
27. Id. at 1477.
28. Id. (citing Belknap, Inc. v. Hale, 463 U.S. 491 (1983)).
29. 724 F.2d at 1478.
30. 724 F.2d 1552 (11th Cir. 1984).
31. Id. at 1553.
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missal hearing.3 2 The union moved to dismiss, asserting that plaintiff was
properly covered under the Railway Labor Act (RLA) as opposed to the
NLRA. The district court agreed, finding that plaintiff was a former air-
line employee, and therefore was subject to that Act. The district court
accordingly dismissed plaintiff's complaint.8 Plaintiff later filed a motion
for leave to amend his complaint in order to allege that the RLA was the
complaint's jurisdictional basis." The district court denied the motion,
and plaintiff filed his notice of appeal from the denial of his motion for
leave to amend.35 The court considered these issues separately.

Dismissal of the complaint is a final order. The court began its
analysis by noting that there are several views among the circuits. The
Second Circuit, for instance, has held that a dismissal of the complaint,
unless leave to amend is explicitly granted, constitutes a final appealable
order." The Ninth, Sixth, and Third Circuits, in contrast, distinguish be-
tween a dismissal of the complaint and a dismissal of the action.3

7 A dis-
missal of the action constitutes a final order; conversely, a dismissal of
the complaint is not a final, appealable order."

The Eleventh Circuit adopted the middle ground, holding that al-
though a Olaintiff does not have a right to amend as a matter of course
after dismissal of the complaint, the dismissal itself does not automati-
cally terminate the action unless the court holds either that no amend-
ment is possible or that the dismissal of the complaint also constitutes a
dismissal of the action.3 9 Accordingly, in Czeremcha the Eleventh Circuit
noted that the trial court dismissed the complaint, but did not state that
it was also a dismissal of the action or that the complaint could not be
refiled after amendment.'0 The trial court's extensive discussion of the
RLA indicated to the court of appeals that amendment was invited.41

The appealability of the denial of leave to amend. The union
next contended that the order denying leave to amend was a nonappeala-
ble interlocutory order." The Eleventh Circuit deemed the union's posi-
tion to be incorrect and noted that plaintiff's appeal of the denial of leave

32. Id.
33. Id.
34. Id.
35. Id. at 1553-54.
36. See, e.g., Elfenbein v. Gulf & Watson Indus., 590 F.2d 445, 448 (2d Cir. 1978).
37. See, e.g., Borelli v. City of Reading, 532 F.2d 950, 951-52 (3rd Cir. 1976); Azar v.

Conley, 480 F.2d 220, 222-23 (6th Cir. 1973); Ruby v. Secretary of United States Navy, 365
F.2d 385, 387 (9th Cir. 1966), cert. denied, 386 U.S. 1011 (1967).

38. See cases cited, supra note 37.
39. 724 F.2d at 1554.
40. Id. at 1555.
41. Id.
42. Id.
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arose after the action had been dismissed.43 The Eleventh Circuit held
that plaintiffs appeal of denial of amendment was simply a basis for
challenge of the court's dismissal of the action." If plaintiff, therefore,
could not appeal the denial of amendment, he would never be able to
challenge the trial court's action. To hold that plaintiff could not appeal
the denial of amendment would plainly contradict the propositions that
dismissal of an action is an appealable order and that the refusal to per-
mit amendment is reviewable on appeal from a final order or judgment.'

The propriety of denying the leave to amend. The law in the
Eleventh Circuit on this issue was, prior to Czeremcha, contradictory. 6

The Eleventh Circuit, therefore, decided that it was appropriate to adopt
a uniform rule.17 The rule adopted provides that after a complaint has
been dismissed, the right to amend under Federal Rule of Civil Procedure
15(a) terminates. The plaintiff, however, may still make a motion before
the court for leave to amend.'8 The court stated that these amendments
should be granted liberally in keeping with the spirit of the Federal Rules
of Civil Procedure.4"

B. Statute of Limitations

In Delcostello v. International Brotherhood of Teamsters," the Su-
preme Court held that the six-month statute of limitations of section
10(b) of the NLRA applies to a hybrid action combining claims of breach
of duty of fair representation against the union and breach of the collec-
tive bargaining agreement against an employer.5 1 Several recent cases
before the Eleventh Circuit dealt with the appropriate limitations period
to be applied to labor related claims. In Rogers v. Lockheed-Georgia
Company, 2 the court applied the rule in Delcostello retroactively to
causes of action accruing before the Supreme Court's decision in
Delcostello.

3

43. Id.
44. Id.
45. Id. See 9 J. MooRE, B. WARD & J. LUCAS, MooRE's FEDsAL PRAMCc 110.08111 (2d

ed. 1983); Fox v. City of West Palm Beach, 383 F.2d 189 (5th Cir. 1967).
46. Compare Case v. State Farm Mut. Auto. Ins. Co., 294 F.2d 676, 678 (5th Cir. 1961)

(concerning right to amend under rule 15(a) after dismissal) with Dowdy v. Proctor & Gam-
ble Mfg. Co., 267 F.2d 827, 828 (5th Cir. 1959) (indicating leave of court is needed to
amend).

47. 724 F.2d at 1556.
48. Id.
49. Id.
50. 462 U.S. 151 (1983).
51. Id. at 171.
52. 720 F.2d 1247 (11th Cir. 1983), cert. denied, 105 S. Ct. 292 (1984).
53. 720 F.2d at 1249.
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In Rogers, the United States Court of Appeals for the Eleventh Circuit
considered the question of whether the six-month statute of limitations
under section 10(b) of the NLRA governs a breach of contract/duty of
fair representation claim, and whether that statute could be applied ret-
roactively.' Rogers and another Eleventh Circuit case, Hand v. Interna-
tional Chemical Workers Union," concerned the applicable statute of
limitations for an action that combines a breach of contract claim against
an employer with a breach of duty of fair representation claim against the
labor union. 6 After the Eleventh Circuit took up consideration of Hand,
the United States Supreme Court granted certiorari in two cases present-
ing the same issue, one of which was Delcostello.67 A final consideration
of Hand was withheld pending the decision in Delcostello.

In Delcostello, the Supreme Court held that the six-month statute of
limitations under section 10(b) of the NLRA governed a hybrid breach of
contract/duty of fair representation claim." Each action in Rogers was
filed outside this six-month limitations period." Accordingly, the remain-
ing issue to be decided by the Eleventh Circuit was whether the Supreme
Court's ruling in Delcostello should be applied retroactively. 0

In general, a decision will be given retroactive precedent as well as pro-
spective effect, unless retroactive application would offend some principle
of law.'" The court in Rogers stated that the test for nonretroactive appli-
cation of a decision is found in Chevron Oil Co. v. Huson."2 In Chevron,
the Supreme Court held that retroactive application is only inappropriate
when 1) the new rule overrules previous precedent or decides an issue of
first impression whose resolution was not foreshadowed; 2) retroactive ap-
plication would retard, as opposed to furthering the principles upon
which the decision is based; or 3) retroactive application would produce
substantially inequitable results.' 3

The Eleventh Circuit determined in Rogers that retroactive application
of the Delcostello ruling would advance rather than retard the goals iden-
tified." In Delcostello, the Supreme Court indicated the necessity of se-
lecting a limitations period long enough to permit employees to vindicate
their rights yet short enough to preserve rapid progression through the

54. Id.
55. 712 F.2d 1350 (11th Cir. 1983).
56. 720 F.2d at 1248.
57. 459 U.S. 1195 (1983).
58. 462 U.S. at 171.
59. 720 F.2d at 1249.
60. Id.
61. Id. (citing National Aaa'n of Broadcasters v. FCC, 554 F.2d 1118, 1130 (1976)).
62. 404 U.S. 97 (1971).
63. 720 F.2d at 1249 (citing Chevron, 404 U.S. 106-07).
64. 720 F.2d at 1249.
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courts." The Eleventh Circuit was persuaded by the Delcostello opinion:

In Sec. 10(b) of the NLRA, Congress established a limitations period at-
tuned to what it viewed as the proper balance between the national in-
terests in stable bargaining relationships and finality of private settle-
ments, and an employee's interests in setting aside what he views as an
unjust system under the collective bargaining system. That is precisely
the balance at issue in this case. The employee's interest in setting aside
the 'final and binding' determination of a grievance through the method
established by the collective-bargaining agreement unquestionably impli-
cates 'those consensual processes that federal labor law is chiefly
designed to promote-the formation of the ... agreement and the pri-
vate settlement of disputes under it' [citations omitted]. Accordingly,
'[tihe need for uniformity' among procedures followed for similar claims
. . . as well as the clear congressional indication of the proper balance
between the interests at stake, counsels the adoption of Sec. 10(b) of the
NLRA as the appropriate limitations period for lawsuits such as this."

The Eleventh Circuit determined that to apply state statutes of limita-
tions, which are inconsistent, and to deny retroactive application of
Delcostello, would retard the federal interest in prompt resolution of la-
bor disputes.67 Prospective application only of Delcostello would also
cause inequitable results, and would promote the inconsistent judgments
found under state statutes of limitations that Delcostello sought to re-
move.66 Other circuits have not been uniform in their acceptance of this
principle." In Erkins v. United Steel Workers of America, Local 7326,70
the question presented was whether a pure breach of duty case against a
union was subject to the rule in Delcostello. The union argued that the
Delcostello opinion barred the case, brought eleven months after the em-
ployees had notice of the union's misconduct.7 1 The employees argued
that an action involving only a breach of duty should be governed by the
most analogous state statute of limitations, in this case a six-year Ala-
bama statute of limitations for suits on contracts,72 or a one-year Ala-
bama statute of limitations for suits on injuries not arising from
contracts.

7
3

For guidance, the court of appeals again turned to the Delcostello deci-

65. 462 U.S. at 171.
66. 720 F.2d at 1249 (quoting Delcostello, 462 U.S. at 171).
67. 720 F.2d at 1250.
68. Id.
69. See, e.g., Edwards v. Teamsters Local 36, 719 F.2d 1036 (9th Cir. 1983).
70. 723 F.2d 837 (11th Cir.), cert. denied, 104 S. Ct. 3517 (1984).
71. 723 F.2d at 838.
72. ALA. CoDS § 6-2-34 (1975).
73. ALA. CODS § 6-2-39(a) (1975).

1278 [Vol. 36



LABOR LAW

sion. First, the court noted that Delcostelto was decided in part out of
deference to "federal policies at stake and the practicalities of litigation,"
which argue in favor of a uniform six-month period.7 4 Although the Su-
preme Court in DelcosteUo declined the opportunity to rule that all
breaches of a union's duty of fair representation are, in fact, unfair labor
practices, it noted that the NLRB has consistently so held.75 The Su-
preme Court, however, did note the similarity between unfair labor-prac-
tices and breach of duty cases, and pointed out that allegations of dis-
crimination based on membership status frequently accompany such
claims.7 6 The Fifth Circuit, on several occasions, has ruled that a breach
of duty of fair representation in itself constitutes an unfair labor prac-
tice. 7 The court of appeals thus found the reasoning of Delcoste~lo appli-
cable to pure breach of duty claims.78

Plaintiffs in Erkins also presented a claim based upon breach of the
union contract, and its implied contractual duty of fair representation,
arguing that it too would be governed by the Alabama six-year statute of
limitations foi actions on contract.7 Basing its decision on Delcostello,
the Eleventh Circuit affirmed the district court's grant of summary judg-
ment in favor of the union and ruled that the six-month limitations pe-
riod in section 10(b) would be "rendered meaningless" if fair representa-
tion claims could be brought under state statutes of limitation for
contract suits pursuant to union constitution obligations. s

Two additional cases further refined the statute of limitation issue in
duty of fair representation cases. In Howard v. Lockheed-Georgia Co., 1

plaintiff had brought an action against his employer and the union based
upon breach .of the collective bargaining agreement and breach of duty of
fair representation. Two issues were presented. First, there was the issue
of when a plaintiff can be charged with knowledge of the accrual of a
cause of action.82 In Howard, plaintiff admitted that he knew that his
grievance had been withdrawn a few days before he was laid off on Octo-
ber 16, 1981, and there was no question but that he knew of his griev-
ance's denial as of that date. He did not, however, receive formal written

74. 723 F.2d at 838 (quoting Delcostello, 462 U.S. at 172).
75. See, e.g., Miranda Fuel Co., 140 N.L.R.B. 181 (1962), enforcement denied, 326 F.2d

172 (2d Cir. 1963).
76. 462 U.S. at 838.
77. See, e.g., Abilene Sheet Metal, Inc. v. NLRB, 619 F.2d 332, 347 (5th Cir. 1980); Local

12, United Rubber v. NLRB, 368 F.2d 12, 17 (5th Cir. 1966), cert. denied, 389 U.S. 837
(1967).

78. 723 F.2d at 839.
79. Id. at 840.
80. Id.
81. 742 F.2d 612 (11th Cir. 1984).
82. Id. at 614.
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notice of the union's action.13 The court, applying the 'reasonable dili-
gence' test adopted in several jurisdictions, held that section 10(b) begins
to run when the plaintiff either is or should be aware of the injury itself,
not when the plaintiff becomes aware of further manifestations of the in-
jury."4 Second, plaintiff raised the issue of whether section 10(b) requires
that an action be filed within six months, or filed and served within six
months.85 This issue was also raised in the case of Simon v. Kroger Co.8 s

In both Howard and Simon, the court of appeals found that the specific
language of section 10(b) required both filing and service of the complaint
prior to six months from the accrual of the cause of action.8 7 Whether the
complaint is filed with the NLRB or in federal court, the six-month pe-
riod will be strictly enforced.

C. Bargaining Units

In 1984, the Eleventh Circuit determined two cases affecting both the
traditional bargaining unit and the classification of employees as manage-
rial or nonmanagerial employees.

Traditional Bargaining Units in Vital Industries. In NLRB v.
Walker County Medical Center, Inc.," the Eleventh Circuit took up the
question of whether the NLRB gave sufficient consideration to the con-
gressional admonition against proliferation of bargaining units in the
health care industry. The NLRB sought to enforce its order against the
Walker County Medical Center, which had refused to negotiate with the
bargaining unit of registered nurses which was certified by the NLRB's
regional director as the proper unit for bargaining purposes." The Elev-
enth Circuit enforced the order.9

In 1981, the Alabama State Nurses Association (ASNA) had petitioned
the NLRB seeking an election at the Medical Center in a unit composed
of "all professional registered nurses."'" After considering several fac-
tors,91 the regional director of the NLRB concluded that an election

83. Id.
84. Id.
85. Id.
86. 743 F.2d 1544 (11th Cir. 1984).
87. Howard, 742 F.2d at 614; Simon, 743 F.2d at 1546.
88. 722 F.2d 1535 (11th Cir. 1984).
89. Id.
90. Id. at 1537.
91. Id..
92. The NLRB considered these factors:

(1) whether ASNA is a labor organization within the meaning of the National La-
bor Relations Act; (2) whether there is a conflict of interest between ASNA, whose
Board of Directors includes some supervisory and management personnel, and the
interests of the registered nurses at the Medical Center; (3) whether there is a
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should be held to determine whether unit employees desired to be repre-
sented by the ASNA for collective bargaining purposes. A majority of the
unit voted in favor of the union, and the regional director certified the
union as the exclusive collective bargaining representative of the regis-
tered nurses." The Medical Center advised the ASNA that it would re-
fuse to meet with them for the purposes of collective bargaining. The
union then filed an unfair labor charge with the NLRB, and the NLRB
granted summary judgment on the union's claim and ordered the Medical
Center to bargain with the union."

Addressing the contentions of the Medical Center, the Eleventh Circuit
noted that Congress made clear in the legislative history to the 1974
Amendments to the NLRA that due to the strong public interest in unin-
terrupted hospital service, the NLRB should strive to prevent prolifera-
tion of bargaining units in the health care field." This concern was sup-
ported by the belief that any large number of specializations in the health
care field could lead to numerous, small bargaining units, each of which
might threaten a hospital's vital operations in the event of a labor dis-
pute.es The issue before the Eleventh Circuit was, thus, whether the re-
gional director of the NLRB properly considered the nonproliferation
policy expressed by Congress.'

The Medical Center contended that the NLRB failed to address the
proliferation issue in determining the appropriateness of the registered
nurses unit." The Eleventh Circuit disagreed, finding that the registered
nurses at the Medical Center shared a community of interests with each
other, an interest not shared with the other professional employees that
the Center sought to include in the unit." The Eleventh Circuit, affirming
the regional director's finding,' °" cited Newton- Wellesley Hospital,' in

conflict of interest between the officers of the local unit and the nurses' represen-
tational concerns; (4) whether a unit of nonsupervisory professional registered
nurses is an appropriate unit for purposes of collective bargaining; or whether the
unit should consist of all nonsupervisory professionals at the Medical Center; and
(5) whether assistant unit coordinators and charge nurses are supervisors within
the meaning of the NLRA.

Id. at 1537.
93. Id.
94. Id.
95. Id. at 1538.
96. Id. See also St. Vincent's Hosp. v. NLRB, 567 F.2d 588, 589-91 (3d Cir. 1977); S.

Rzp. No. 766, 93d Cong., 2d Sess., reprinted in 1974 U.S. CoDE CONG. & AD. News 3946,
3950;, H.R. REP. No. 1051, 93d Cong., 2d Sess. 6-7 (1974).

97. 722 F.2d at 1538.
98. Id. at 1539.
99. Id.

100. Id.-
101. 250 N.L.R.B. 409 (1980). The court in Walker stated:
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which such a unit was held appropriate.1 0 2 The Medical Center sought to
distinguish Newton- Wellesley Hospital on the grounds that under the
circumstances presented, such, a small unit would lead to an unnecessary
division of the work force.103 The Eleventh Circuit again disagreed, find-
ing that it was very unlikely that the number of bargaining units would
ever exceed three. The court held that this possibility alone could not
constitute undue proliferation. 10 4

The Eleventh Circuit also examined the record and found that the re-
gional director's decision regarding the appropriateness of the nurses-only
bargaining unit was supported by substantial evidence. 10 ' This evidence
demonstrated that the eighty registered nurses worked in a separate and
distinct nursing division embracing ten separate nursing units. They had
common administrative, managerial, and supervisory personnel; they were
engaged primarily in the delivery of professional nursing services to hos-
pital patients, and had received similar educational training, licensing,
and experience.106 As the regional director thus stated, the nurses "share
a strong and substantial community of interests with each other."'' The
Eleventh Circuit, therefore, determined that the ASNA was appropriate
for collective bargaining purposes." 8

Mangerial Employees. The Eleventh Circuit considered the ques-
tion of when an employee is a managerial employee in the case of NLRB
v. Escambia River Electric Cooperative, Inc.19 In Escambia River, a for-
mer employee of the Cooperative filed an unfair labor practice charge

In Newton- Wellesley, the [NLRBI, recognizing the need to limit the number of
health care bargaining units, determined that units of registered nurses are among
the limited number of units that are appropriate if the nurses in fact have a com-
munity of interest separate and distinct from other employees, and no other fac-
tors militate against a nurses only unit. Compare Mt. Airy Psychiatric Center, 253
NLRB 1003, 1006 (1981) (separate registered nurse unit inappropriate when some
registered nurses perform significant patient care functions interchangeably with
other professionals and the remaining professionals are too few to permit their
exclusion from the unit).

722 F.2d at 1539.
102. 250 N.L.R.B. at 414.
103. 722 F.2d at 1538-39.
104. Id. at 1540. See, e.g., NLRB v. Res-Care, Inc., 705 F.2d 1461, 1471 (7th Cir. 1983).

The court in Res-Care stated: "it is a pretty fair inference from the legislative history that
four or fewer units, if otherwise suitable on 'community of interest' grounds, could not have
been thought [to be unduly burdensome]." 705 F.2d at 1471.

105. 722 F.2d at 1540. See also Universal Camera Corp. v. NLRB, 340 U.S. 474, 488
(1951) (holding, inter alia, that courts must accept the NLRB's findings if supported by
substantial evidence).

106. 722 F.2d at 1540.
107. Id.
108. Id. at 1542.
109. 733 F.2d 830 (11th Cir. 1984).
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under sections 8(a)(1) and 8(a)(3) of the NLRA.110 The Cooperative ar-
gued that the employee was a member of management, and thus was not
a protected employee. The complaint was referred to an administrative
law judge, who found that the employee was not a managerial employee
within the meaning of the Act."" The sole issue before the Eleventh Cir-
cuit was whether substantial evidence on the record supported the
NLRB's finding that the discharged employee was not managerial. 12

Whether an employee is a nonmanagerial employee is a question of
both law and fact.13 Managerial employees are defined as those who
"'formulate and effectuate management policies by expressing and mak-
ing operative the decisions of their employer.' -114 Generally, an employee
attains managerial status "'only if he represents management interests
by taking or recommending discretionary actions that effectively control
or implement employer policy.' "115 Under the NLRB's standard, "'the
determination of an employee's managerial status depends upon the ex-
tent of his discretion, although even the authority to exercise considerable
discretion does not render an employee managerial where his decision
must conform to the employers' established policy."'",6 The NLRB had
agreed with the administrative law judge's (ALJ) finding that plaintiff's
responsibilities were essentially routine and relatively unimportant.'"
Moreover, the NLRB noted that the employee made no discretionary de-
cisions independent of the cooperative's established policies.' The em-
ployer argued, on the other hand, that plaintiff had a title, was paid a
salary, and was furnished with his own office. Furthermore,' plaintiff
planned his own work schedule and had the use of a company car during
working hours."" While the cooperative asserted that these factors re-
present the indicia of management, the Eleventh Circuit found that,
within this context, these duties existed within clearly defined limitations
of policy and conferred little, if any, discretionary authority.'2 0

The court conceded that plaintiff enjoyed certain amenities and privi-
leges not accorded to other employees, but these privileges were not de-
terminative of a managerial position when the exercise of discretion and

110. Id. at 831.
111. Id. Managerial employees are excluded from the act; whereas, nonmanagerial em-

ployees are fully covered. See NLRB v. Yeshiva Univ., 444 U.S. 672, 674 (1980).
112. 733 F.2d at 831.
113. Id.
114. Id. (quoting NLRB v. Bell Aerospace Co., 416 U.S. 267, 288 (1980)).
115. 733 F.2d at 832 (quoting NLRB v. Yeshiva Univ., 444 U.S. 672, 683 (1980)).
116. 733 F.2d at 832 (quoting Eastern Camera & Photo Corp., 140 N.L.R.B. 569 (1963)).
117. 733 F.2d at 832.
118. Id.
119. Id.
120. Id.
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judgment was heavily circumscribed by established policy. 2' Accordingly,
viewing plaintiff's duties as a whole, the court found that plaintiff actu-
ally exercised only limited discretion within a relatively small area of the
cooperative's activities. ' Because plaintiff neither formulated nor effec-
tively controlled the programs and business of his employer, the Eleventh
Circuit affirmed the NLRB's characterization of plaintiff's duties as non
managerial.

1 2 3

III. COLLECTIVE BARGAINING

A. The Duty to Bargain

In 1969, in NLRB v. Gissel Packing Co.,1 2 4 the Supreme Court upheld
the NLRB's issuance of a bargaining order in the absence of an election,
affirming the NLRB's determination that the company's unfair labor
practices had prevented a fair election, and that the company could,
therefore, be ordered to bargain with the union on the basis of signed
authorization cards only.1 2

5 Under Gissel, the NLRB may issue a bargain-
ing order under two circumstances. First, the NLRB may issue a bargain-
ing order if the employer has committed "outrageous" and "pervasive"
unfair labor practices, despite the fact that there is no showing of card
majority.12' This is known as a Gissel I case.127 Other jurisdictions, how-
ever, have held that the language respecting Gissel I cases was dictum in
the Supreme Court decision, and that it is improper to issue a bargaining
order without a majority showing.1 2

8 Second, the NLRB may issue a bar-
gaining order if the employer has committed unfair labor practices which
are less extraordinary and less pervasive than those which would justify a
Gissel I bargaining order, however, there must be a showing of card
majority.

1 2 9

The case of Ona Corp. v. NLRB,12 0 presented the court of appeals with
several issues in the Gissel area. In Ona, the defendant-corporation had
been found by an administrative law judge to have repeatedly violated

121. Id. at 833.
122. Id.
123. Id.
124. 395 U.S. 575 (1969).
125. Id. at 613-14. The Gissel I bargaining order was upheld by the Fifth Circuit in J.P.

Stevens & Co. v. NLRB, 441 F.2d 514 (5th Cir.), cert. denied, 404 U.S. 830 (1971).
126. 395 U.S. at 613.
127. See Conair Corp. v. NLRB, 721 F.2d 1355, 1380 (D.C. Cir. 1983).
128. See, e.g., id. at 1381.
129. 395 U.S. at 614.
130. 729 F.2d 713 (11th Cir. 1984).
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section 8(a)(1) of the Act.13
1 These violations were found to be so perva-

sive as to preclude the possibility of a fair election.3 M Thus, the ALJ or-
dered Ona to bargain with the union, United Automobile, Aerospace, and
Agricultural Workers of America (UAW). 3 3 The court initially noted that
under the Supreme Court's Gissel decision, it is up to the NLRB to de-
termine which category of severity should apply to the employer's coer-
cive and discriminatory conduct."" The court noted, however, that it is
not the intention of the court of appeals to rubber-stamp determinations
made by the NLRB, and it undertook to independently analyze the fac-
tual underpinnings of the NLRB's order. Specifically, since the NLRB
determined that Ona was subject to a bargaining duty pursuant to Gissel
II, it would be necessary that the NLRB establish, by competent evi-
dence, the majority status of the union prior to the company's unfair la-
bor practices. 35

An issue in Ona Corp. was the sufficiency of the NLRB's proof. 3 6 Al-
though, as a general rule, a review of the NLRB's findings of fact is lim-
ited to a determination of whether they are supported by substantial evi-
dence on the record considered as a whole,13 7 the NLRB's findings must
be based upon proof which is acceptable to the reviewing court. In two
situations, the court is not bound by the NLRB's credibility determina-
tions. First, the court will disregard such findings if they are inherently
unreasonable or self contradictory.'" Second, a reviewing court will not
adhere to credibility choices which are based on inadequate reasoning or
no reasoning at all. 3

9 Realizing these guidelines, the court of appeals ana-
lyzed the sufficiency of the ALJ's determination that the union had, at
one point, established a majority.

To show majority status, UAW put forth the testimony of, inter alia,
its union organizer. ""' The organizer testified in a fashion that the court
summarized as being "replete with inconsistencies and falsehoods, and
. . .totally unreliable.' ' 4 1 When authenticating individual cards, his tes-
timony was identical concerning each card. This testimony, in fact, was so

131. 29 U.S.C. § 158(a)(1) (1976).
132. 729 F.2d at 717.
133. Id.
134. Id. at 720 n.10.
135. Id. at 721.
136. Id.
137. 29 U.S.C. § 160(e) (1976); see also Universal Camera Corp. v. NLRB, 340 U.S. 474,

478 (1951).
138. See, e.g., Chromalloy Mining & Minerals v. NLRB, 620 F.2d 1120, 1123 (5th Cir.

1980).
139. See, e.g., NLRB v. Moore Business Forms, 574 F.2d 835, 843 (5th Cir. 1978).
140. 729 F.2d at 721.
141. Id.
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mechanical that the ALJ reminded him that specific recollection was re-
quired to authenticate the cards. On cross-examination, the organizer
consistently could not remember where the cards had been distributed,
where the employee worked in the plant, what the solicited employee said
when given the card, and what he had told the employees as he distrib-
uted the cards."4

2 The ALJ determined that the organizer's credibility
was suspect, but specifically noted that the organizer's testimony concern-
ing authorization was inconsistent and motivated by antagonism to the
Company and by his strong desire to authenticate the evidence in issue.1 43

The ALJ still upheld the organizer's testimony, noting his "distinct
misgivings" in so doing."" The court noted that the legitimacy of the Gis-
sel H order rested upon the organizer's testimony alone, as there was no
other evidence in the record that the cards were properly distributed and
signed. The court noted that the general counsel has the burden of prov-
ing that the union represented the majority of employees. 14

5 Since the
cards were never properly authenticated under the requirements of Fed-
eral Rule of Evidence 901, the court noted that the burden of proof never
shifted to the corporation. There was thus no need for Ona to introduce
evidence concerning the signatures of the employees or other proof con-
cerning the legitimacy of the cards. 14 Based upon the inherent problems
with the testimony of the organizer, the court refused to uphold the
NLRB's determination that a Gissel H order was appropriate, and found
that the company did not have to bargain with the union.147

In NLRB v. Dixie Lime & Stone Co.,"4e the issue of the company's duty
to bargain also turned on credibility decisions made by the hearing of-
ficer. In Dixie Lime, a representation election was conducted on March 5,
1981. The union won by a vote of thirty-nine to twenty-five. On Septem-
ber 24, 1982, the NLRB certified the union as the bargaining representa-
tive of the company's employees. 4

9 In November of 1982, the company
notified the union that, based on its disagreement with the NLRB's certi-
fication order, it would not bargain. 5 The union filed an unfair labor
practice, and the NLRB granted the union's motion for summary judg-
ment on the grounds that the issue of the company's arguments concern-
ing certification had already been resolved at a representation proceed-

142. Id. at 722.
143. Id.
144. Id.
145. Id.
146. Id. at 723.
147. Id. at 725-26.
148. 737 F.2d 1556 (11th Cir. 1984).
149. Id.
150. Id.
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ing.15 ' Accordingly, the court found the company violated sections 8(a)(1)
and 8(a)(5) of the NLRA.'52

The company argued that the union had made threats of violence
against the employees, which interfered with the employees' free
choice.153 The hearing officer relied on Hickory Springs Manufacturing
Co.,'" for the proposition that threats of violence made by the union's.
representatives will not suffice to avoid the results of an election unless
they are directed at employees' conduct during or while they are voting in
the election.1 56 The Fifth Circuit, however, refused enforcement of Hick-
ory Springs,'" and the NLRB has since reversed its position in Home &
Industrial Disposal Service."'7

The NLRB argued that the ALJ's decision was not based on Hickory
Springs, but was based on the hearing officer's determination that the
union representative had made no threats.'" The NLRB thus argued,
and the Eleventh Circuit agreed, that the only question presented at the
enforcement proceedings was whether the NLRB's determination con-
cerning what threats were made was supported by substantial evidence. 1 "

Since the NLRB had made the factual determination that the union
representative did not threaten violence, the court agreed with the NLRB
that Hickory Springs and its progeny were irrelevant.1 Thus, the burden
was on the employer to demonstrate that the election was not fairly con-
ducted,1 61 and the scope of review of the NLRB's order was limited to
whether there was substantial evidence on the record as a whole support-
ing the ALJ's findings.1" In analyzing the determination made by the
ALJ, the court of appeals accepted the AIJ's explanation of his credibil-
ity choices. The ALJ stated that he considered the witnesses' demeanor,
their ability to recall the facts in question, their experience in such situa-
tions generally, their straightforwardness or lack thereof, and the nature
of the questions that were put to them (e.g. whether such questions were
leading questions). 16" In addition, the hearing officer noted that the com-

151. Id. at 1556-57.
152. Id. at 1560; see 29 U.S.C. § 158(a)(1) and (a)(5) (1982).
153. 737 F.2d at 1557.
154. 239 N.L.R.B. 641 (1978), vacated, 645 F.2d 506 (5th Cir. 1981).
155. 737 F.2d at 1558.
156. Hickory Springs Mfg. Co. v. NLRB, 645 F.2d 506, 511 (5th Cir. 1981).
157. 266 N.L.R.B. 100 (1983).
158. 737 F.2d at 1558.
159. Id.
160. Id. at 1559.
161. Id. See also Contract Knitter, Inc. v. NLRB, 545 F.2d 967, 971 (5th Cir. 1977).
162. 737 F.2d at 1556; see also TRW-United Greenville Div. v. NLRB, 716 F.2d 1391,

1393 (11th Cir. 1983).
163. 737 F.2d at 1560.
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pany's witnesses were unable to recall the context in which claimed re-
marks were made."6' The Eleventh Circuit found that there was nothing
"inherently unreasonable or self contradictory" about the hearing officer's
reliance on these factors.1 "5 Moreover, the company's asserted reasons for
doubting the ALJ's conclusions were found to be unpersuasive. The com-
pany pointed out inconsistencies in the testimony of the union's principal
witnesses. The court noted that these inconsistencies did not involve mat-
ters of major importance nor did they occur as frequently as the more
important inconsistencies in the testimony of the company's own wit-
nesses. 6 The company also argued that the union officials' testimony was
tainted because they were interested parties. The court noted, however,
that the same could be said about the company's witnesses, since they
were all employees, and that an interest in the outcome of a proceeding
does not necessarily discredit a witness's testimony.167 Finally, the com-
pany complained that the hearing officer credited all the union's wit-
nesses and none of the company's witnesses. The court noted, that due to
the nature of the proceeding, the hearing officer was forced to credit one
or the other side's witnesses, and that his reasons for believing the union
witnesses were well supported.'" Based on the above considerations, the
court found that the union had been properly certified, and that the com-
pany's refusal to bargain constituted a violation of section 8(a)(5) of the
NLRA. 169

In NLRB v. A-1 King Size Sandwiches, Inc.,170 the Eleventh Circuit
considered the question of whether surface bargaining, with no intention
of entering into a collective bargaining agreement, violated sections
8(a)(1) and 8(a)(5) of the NLRA.17 ' The issue in the case centered on
eighteen bargaining sessions between the company and the union at
agreed times and places during an eleven-month period.'7M These negotia-
tions did not result in a contract. The parties did reach agreement on
recognition clauses, plant visitation by union representatives, the number
of rights and duties of union stewards, the union's use of a bulletin board,
pay for jury duty, leaves of absence, and a procedure for processing griev-
ances and conducting arbitrations with respect to matters of interpreta-
tion and application of the provisions of the collective bargaining agree-

164. Id.
165, Id. (quoting Mead Corp. v. NLRB, 697 F.2d 1013, 1022 (11th Cir. 1983)).
166, 737 F.2d at 1560.
167. Id.
168, Id.
169. Id.
170. 732 F.2d 872 (11th Cir. 1984).
171. Id. at 873.
172. Id.
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ment.17
3 The Eleventh Circuit found that there was no evidence that the

company engaged in any conduct away from the bargaining table that
might tend to show it would not conclude an agreement with the union. '

Admitting that the Act does not compel any agreement whatsoever,175

the court noted that the NLRB may not, either directly or indirectly,
compel concessions or otherwise sit in judgment upon the substantive
terms of collective bargaining agreements."17 The Eleventh Circuit stated
in A-1 King Size Sandwiches that:

"In evaluating the parties' good faith, the [NLRBI is not precluded from
examining the substantive proposals put forth. Indeed ... if the
[NLRB] is not to be blinded by empty talk and by mere surface motions
of collective bargaining, it must take some cognizance of the reasonable-
ness of the positions taken by the employer in the course of bargaining
negotiations. 177 [Admittedly] [s]ometimes, especially if the parties are so-
phisticated, the only indicia of bad faith may be the proposals advanced
and adhered to. '178

Given this background, the Eleventh Circuit had to decide the narrow
question of whether the content of a company's bargaining proposals was
sufficient to establish that the company entered into bargaining with no
real intention of concluding a collective bargaining agreement."'

After discussing the various proposals of the contract, the Eleventh Cir-
cuit conceded that determining when a party has reached the "'point
when hard bargaining ends and obstructionist intransigence begins"' is
"'an inescapably elusive inquiry.' "" The evidence showed that the com-
pany insisted on unilateral control over virtually all significant terms and
conditions of employment, including discharge, discipline, layoff, recall,
subcontracting, and assignment of unit work to supervisors. s'

The company's efforts were focussed on requiring the employees to give
up their statutory rights to bargain or strike, without tendering any in-
centive to the employees for their surrender of such rights.812 Influential
in this finding was the court's determination that the company responded

173. Id.
174. Id.
175. See NLRB v. American Nat'l Ins., 343 U.S. 395, 402 (1952) (citing NLRB v. Jones

& Laughlin Steel, 301 U.S. 1, 45 (1937)).
176. 732 F.2d at 874; see NLRB v. American Nat'l Ins., 343 U.S. 395, 404 (1952).
177. 732 F.2d at 874 (quoting NLRB v. F. Straus & Son Co., 536 F.2d 60, 64 (5th Cir.

1976)).
178. 732 F.2d at 874 (quoting NLRB v. Wright Motors, Inc., 603 F.2d 604, 609 (7th Cir.

1979)).
179. 732 F.2d at 874.
180. Id. at 877 (quoting NLRB v. Big Three Indus., 497 F.2d 43, 46-47 (5th Cir. 1974)).
181. 732 F.2d at 877.
182. Id.
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to the union's objections to the breach of its original management rights
clauses by submitting proposals that were even broader.1 This bargain-
ing, the Eleventh Circuit found, was clearly an indication that the com-
pany had little desire to work towards agreement on a contract.1 ' Ac-
cordingly, the Eleventh Circuit affirmed the NLRB's finding inferring bad
faith in A-l's persistence on proposals so unreasonable that they would be
predictably unworkable,'" citing NLRB v. Johnson Manufacturing Co.,"

In Redmond v. Dresser Industries, Inc.,167 the Eleventh Circuit Court
of Appeals reviewed the issue of whether an employee could claim under
both a collective bargaining agreement and a separate employment agree-
ment. The district court granted summary judgment against plaintiff in a
breach of contract suit against defendant.'" Plaintiff's job as a laborer
placed him in a bargaining unit represented by the United Mine Workers
(UMW). The collective bargaining agreement between the UMW and the
company provided that any employee promoted to a supervisory job and
not needed in that position could be returned to his former job provided
that his seniority entitled him to that job.189 Plaintiff worked for two
months as a laborer, and then accepted a transfer to a nonbargaining unit
a position in the quality control department of the defendant-company. A
few years after plaintiff began working for the company. the United Steel
Workers succeeded the UMW as a bargaining representative for the pro-
duction workers at the plant.'"e Although the collective bargaining agree-
ment negotiated by the United Steel Workers had a similar provision re-

183. Id.
184. Id.
185. Id. See also NLRB v. Wright Motors, Inc., 603 F.2d 604, 610 (7th Cir. 1979).
186. 458 F.2d 453 (5th Cir. 1972). In Johnson, the court said:

[Tihe company insisted on retaining unilateral control of matters which are tradi-
tionally bargainable subjects; that is, wages, hours, suspensions, disciplinary ac-
tions, discharges, and other conditions of employment, while at the same time
insisting that the Union forfeit its primary defense to employer abuse of control.
Moreover, the Respondents' insistence that the Union give up its right to bargain
about, or to arbitrate, labor disputes in return for an agreement which merely
incorporated existing company practices, and merely providing the Union with the
right to strike in protest of alleged violations of the contract during its terms, was
an unfair demand of the Union .... The Company was unwilling to offer any
provisions which would give its employees or the Union anything more than they
would have with no contract at all. As pointed out, the Company insisted as a
price for any contract, that its employees give up their statutory rights to be prop-
erly represented by a union and contemporaneously insisted that the Union's
hands be tied in the effective processing and settling of employee grievances ....

Id. at 455.
187. 734 F.2d 633 (11th Cir. 1984).
188. Id. at 634.
189. Id.
190. Id.



garding transfer-backs, there was a proviso in this contract that allowed
such transfers only if the transferred employee was in the new position
for less than six months.'9

In 1982, twelve years after he had been a bargaining unit employee,
plaintiff was laid off. Because of his layoff, plaintiff requested a return to
his bargaining unit position. As provided in the United Steel Workers
collective bargaining agreement, the company refused."'9 Plaintiff claimed
that he was not subject to this United Steel Workers agreement, because
he was informed in 1970 that the newer provision would not apply to him.
Plaintiff failed to follow the grievance procedure set forth in either collec-
tive bargaining agreement, but instead conferred with management offi-
cials in seeking the transfer."93 Because these conferences were unsuccess-
ful, plaintiff filed suit for breach of contract, fraud, outrage, and bad
faith.'

The defendant-employer filed a petition for removal, relying on section
301(a) of the Labor Management Relations Act."'5 After the case was re-
moved, the district court granted summary judgment against plaintiff and
plaintiff appealed.'" The Eleventh Circuit determined that the complaint
revealed that plaintiff's claims for breach of contract, fraud, outrage, and
bad faith derived from his layoff by defendant and the company's refusal
to reinstate him to a bargaining unit job in accordance with the UMW
agreement. Accordingly, by its terms, the complaint admitted that plain-
tiff's rights arose under the collective bargaining agreement. 1 The Elev-
enth Circuit, therefore, affirmed the district court's judgment that plain-
tiff could not claim a separate, individual employment agreement and an
employment agreement tied to a collective bargaining agreement." 8 Ac-
cordingly, the case fell clearly within the jurisdiction of section 301."

The Supreme Court established in Textile Workers Union of America
v. Lincoln Mills,'"0 that federal law applies in suits under section 301 and
in Local 174, Teamsters v. Lucas Flour Co.,"'1 that when principles of
federal law are involved, these principles prevail over state law. Further-
more, an employee claiming breach by his employer of a collective bar-
gaining agreement is bound by the terms of that agreement concerning

191. Id.
192. Id.
193. Id. at 634-35.
194. Id. at 635.
195. Id.; 29 U.S.C. § 185(a) (1982).
196. 734 F.2d at 635.
197. Id.
198. Id.
199. Id.
200. 353 U.S. 448, 456 (1957).
201. 369 U.S. 95, 102-04 (1962).
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any method for enforcing that employee's contractual rights.2 0 ' When the
contract contains grievance and arbitration procedures, these procedures
must be exhausted prior to the bringing of suit in federal court."'

It is well settled that employees may bring suit without exhausting
their remedies provided for in a collective bargaining agreement if they
can show that the conduct of the employer amounts to a repudiation of
the procedures set forth in the agreement.'" The Eleventh Circuit denied
the claim that plaintiff's affidavit, submitted in response to the motion
for summary judgment, raised an issue of material fact with regard to this
exception.' o Plaintiff argued that by laying him off and not allowing him
to return to work, the defendant-employer had led him to believe that the
grievance procedure did not apply to his case.'" The provision in ques-
tion apparently envisioned that employees would not stop work if they
had a grievance, but would continue working until their complaint was
settled. 0' This provision, however, was found by the Eleventh Circuit not
to apply, nor did it suggest that such employees will be kept on the work
force if they were discharged or suspended. The company's decision,
therefore, to lay off plaintiff and its subsequent refusal to transfer and
reinstate plaintiff under the UMW collective bargaining agreement did
not constitute a repudiation of the grievance procedure .'"

Plaintiff also contended that while the union did not refuse to process
his grievance, it would have been futile for him to file one.'" This asser-
tion was based on the belief that the union occupied a position hostile to
plaintiff's, an assertion which plaintiff based on his belief that the bar-
gaining agent at the time he was hired was replaced by a successor union.
The Eleventh Circuit dismissed this position, finding that, when plaintiff
was a nonbargaining unit employee for two years prior to that successor
being chosen, it was appropriate that he had no voice in the selection of
the successor union." 0 Accordingly, plaintiff could make no showing of
hostility on the part of the union, and the granting of the motion for
summary judgment in favor of the defendant-employer was affirmed .'1

202. 734 F.2d at 635 (citing Vaca v. Sipes, 386 U.S. 171, 184 (1967)).
203. 734 F.2d at 635 (citing Republic Steel Corp. v. Maddox, 379 U.S. 650, 652 (1965)).
204. See, e.g., Vaca v. Sipes, 386 U.S. 171, 185 (1967).
205. 734 F.2d at 636.
206. Id.
207. Id. The provision provided in part: "Should differences arise between the com-

pany as to the meaning and application of the contract, there shall be no suspension of work
on account of such difference .... " Id.

208. Id. See also Rabalais v. Dresser Indus., 566 F.2d 518, 519 (5th Cir. 1978).
209. 734 F.2d at 636.
210. Id.
211. Id.
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IV. UNFAIR LABOR PRACTICES (EMPLOYER)

Belcher Towing Co. v. NLRB,21' concerned the questions of surveil-
lance of employees in union proceedings. In Belcher, two representatives
of Belcher Towing's management conducted a seminar for the company's
captains and other supervisory employees. At the seminar, forms were
distributed to the captains which were to record information concerning
employees' attitudes toward unions. 1 The captains were encouraged to
engage their crew in conversation, listen to grievances, talk to dissatisfied
employees, and use the forms to report information overheard or ob-
tained from these conversations.2"

These surveillance methods were unknown to the employees until May
of 1979, when a crewman picked up a blank information sheet that had
been inadvertently dropped.25 Approximately one week later, the em-
ployee found a number of the forms in a filing cabinet and showed a copy
to several fellow employees including a union officer.2' The court then
detailed certain conversations taking place between captains and other
supervisory personnel and employees, all of which tended to incriminate
the management of the towing company and show that the company had
the requisite antiunion animus.1"

Quoting NLRB v. Computed Time Corp.,21 the Eleventh Circuit stated
that "[iln order for an employer to violate section 8(a)(1) by illegal sur-
veillance, interrogation or any other unlawful act, he must 'interfere with,
restrain, [or] coerce' employees in the exercise of their Section 7
rights."' 1' The Eleventh Circuit read this observation to imply that ab-
sent a tendency to coerce, surveillance or the impression of surveillance,
does not constitute a violation of section 8(a)(1) of the NLRA.20 The op-
erative question, however, is whether the surveillance tends to be coer-
cive, not whether the surveillance is in fact coercive.22

Given this background, the court turned to the facts of Belcher Tow-
ing. The towing company urged that the opinions of company supervisors
regarding the union sentiments of individual employees in the weekly
forms constituted speech protected by the first amendment of the United

212. 726 F.2d 705 (11th Cir. 1984).
213. Id. at 707.
214. Id,
215. Id.
216. Id.
217. Id.
218. 587 F.2d 790 (5th Cir. 1979).
219. 726 F.2d at 708 (quoting Computed Time Corp., 587 F.2d at 794).
220. 726 F.2d at 708 (citing U.S. Steel Corp. v. NLRB, 682 F.2d 98, 101 (3d Cir. 1982)).
221. 726 F.2d at 708 (citing Sturgis Newport Business Forms v. NLRB, 583 F.2d 1252,

1256 (5th Cir. 1977)).
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States Constitution.222 According to the Towing Company, the First
Amendment, coupled with section 8(c) of the Act, guarantees employers
"[the right to express] any views, argument or opinion, or the dissemina-
tion thereof, whether in written, printed, graphic or visual form.1228 Em-
ployers, however, lose the protection of section 8(c) and that of the first
amendment to the extent that their expression tends to coerce, rather
than to inform.2 4

Relying on Emenee Accessories, Inc.,225 the company argued that be-
cause of the close quarters on board ship, supervisors and crew members
were unavoidably going to hear and observe one another.2 6 In Emenee,
the management employees were observing the rank and file employees
who reported to work.2 7 The NLRB in Emenee concluded that" '[ulnion
representatives and employees who choose to engage in their [ulnion ac-
tivities at the [e]mployer's premises should have no cause to complain
that management observes them.' ",228

The Eleventh Circuit distinguished Emenee,229 finding that it was an-
other matter altogether for management to encourage its supervisors to
elicit information from their employees concerning the employees' atti-
tudes toward unionization and then to record those attitudes on weekly
forms.2 3 0 This activity, when coupled with the number of instances in
which crew members were reasonably led to believe that management had
undertaken to investigate union activity, could lead the employees to be-
lieve the company might retaliate against the prounion employees.2831

When these facts are placed in the context of the longstanding and hard
fought disputes surrounding efforts to unionize the towing company
workers,22 2 the Eleventh Circuit found that there was substantial evi-
dence on the record supporting the NLRB's conclusion that the surveil-
lance tactics were coercive and in violation of section 8(a)(1) of the Act.2 3

2

The Eleventh Circuit also considered whether a handbill distributed by
the employer, stating "[ijf the Union gets in, it's bargaining from ground

222. 726 F.2d at 708; U.S. CoNsT. amend. I.
223. 726 F.2d at 708 (quoting N.L.R.A. § 8(c), codified at 29 U.S.C' § 158(c) (1982)).
224. 726 F.2d at 708 (citing Bulk Transp., Inc. v. NLRB, 608 F.2d 311, 314-15 (8th Cir.

1979)).
225. 267 N.L.R.B. 1344 (1983).
226. 726 F.2d at 708.
227. Id. at 708-09.
228. Id. (quoting Milco, Inc., 159 N.L.R.B. 812, 814 (1966), enforced, 388 F.2d 133 (2d

Cir. 1968)).
229. 726 F.2d at 709.
230. Id.
231. Id.
232. Id. The organizational drive had gone on for more than nine years. Id. at 709 n.3.
233. Id. at 709.
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zero," constituted an unfair labor practice.2" The NLRB had held that,
in the context of the other unfair labor practices, the handbill was more
than a mere expression of opinion concerning the normal and natural
hazards of collective bargaining.2"

Although the company argued that the handbill was merely hardhit-
ting, the Eleventh Circuit, quoting NLRB v. Gissel Packing Co.,'" stated:

An employer is free to communicate to his employees any of his general
views about unionism or any of his specific views about a particular
union, so long as the communications do not contain a "threat of reprisal
or force or promise of benefit." He may even make a prediction as to the
precise effects he believes unionization will have on his company. In such
a case, however, the prediction must be carefully phrased on the basis of
objective fact to convey an employer's belief as to demonstrably probable
consequences beyond his control .... 37

The Eleventh Circuit found that the company's handbill was a far cry
from being carefully phrased.2" Indeed, the handbill contained a danger-
ous phrase which carried with it the seed of a threat that the employer
would become punitively intransigent in the event the union won the.
election.2" Based on these facts, the Eleventh Circuit found that the
NLRB properly determined the handbill to be coercive.2 40

A. 8(a)(3) Violations of the NLRA

The importance of decisions involving section 8(a)(3) of the ACt2'" fre-
quently turns on the sufficiency of the evidence presented to the adminis-
trative law judge, and the manner in which the court determines to re-
view such evidence.24

2 In Ona Corp. v. NLRB,' the issue was whether an
employee terminated prior to the start of a union campaign could be
found to have been terminated in violation of the Act. The NLRB had

234. Id. at 711.
235. Id.
236. 395 U.S. 575 (1969).
237. 726 F.2d at 711 (quoting Gissel, 395 U.S. at 618).
238. 726 F.2d at 711.
239. Id. (citing TRW-United Greenfield Div. v. NLRB, 637 F.2d 410, 420 (5th Cir.

1981)).
240. 726 F.2d at 711.
241. 29 U.S.C. § 158(a)(3) (1982) provides in pertinent part as follows: "(a) It shall be

an unfair labor practice for an employer-(3) by discrimination in regard to hire or tenure
of employment or any term or condition of employment to encourage or discourage member-
ship in any labor organization.... ." Id.

242. See, e.g., Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).
243. 729 F.2d 713 (11th Cir. 1984).

1985] 1295



MERCER LAW REVIEW

found that the employee was not improperly discharged. 4' The court,
adopting the rule utilized in other circuits, found that the court should
affirm the NLRB's determination unless the NLRB's finding had "no ra-
tional basis. ' '""4 The court utilized a somewhat unorthodox standard for
determining the propriety of the discharge: it held that the General
Counsel must prove by substantial evidence that the discharge resulted
from interference in the employee's statutory rights to union representa-
tion. If the employer presented evidence of a motive for firing, devoid of
union animus, then the General Counsel "must demonstrate explicitly
that an improper motive contributed to a discharge." ' The court found
that in order to accomplish the General Counsel's burden of proof, it is
necessary "to have proof of an employer's knowledge of his employee's
union activity."12 4' Since there was no evidence linking the employee's dis-
charge to any union activity, and since the union did not attempt to or-
ganize the company's employees until several weeks after the employee's
termination, the court found that the NLRB had correctly concluded that
the basis for the employee's discharge was poor performance.24 8

A more commonly accepted analysis of the propriety of a discharge is
found in NLRB v. United Sanitation Service.24 In United Sanitation, an
employee had failed to furnish the company by a prescribed date and
time a valid chauffeur's license, which was necessary in the performance
of his line of work. The General Counsel presented evidence that the
company had discharged the employee even though the company knew
that his driving record had been corrected and that his license would be
reinstated. The General Counsel also presented evidence that the com-
pany had retained two other drivers whose licenses were under suspen-
sion.*50 On the basis of this evidence, the NLRB determined that the em-
ployer's justification was pretextual and that the company violated
section 8(a)(3). 8 ' Significantly, the court utilized the test articulated in
Wright Line, a Division of Wright Line.28 ' There are three phases of
proof in the Wright Line analysis: (1) a preponderance of the evidence
showing the protected activity was "a motivating factor" in the decision

244. Id. at 718.
245. Id. at 725 (quoting District 65, Distrib. Workers v. NLRB, 593 F.2d 1155, 1164

(D.C. Cir. 1978); accord Chamber of Commerce v. NLRB, 574 F.2d 457, 463-64 (9th Cir.),
cert. denied, 439 U.S. 981 (1978)).

246. 729 F.2d at 725.
247. Id. See NLRB v. Dillian Stores, 643 F.2d 687, 692 (10th Cir. 1981)).
248. 729 F.2d at 725.
249. 737 F.2d 936, 939 (11th Cir. 1984).
250. Id. at 939-40.
251. Id. at 940.
252. 251 N.L.R.B. 1083 (1980), enforced, 662 F.2d 899 (8th Cir. 1981), cert. denied, 455

U.S. 989 (1982).
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to discharge; (2) the employer's burden to show by affirmative proof that
it would have discharged the employee regardless of the protected activ-
ity; (3) the General Counsel's rebuttal evidence that the employer's prof-
fered "legitimate" explanation is pretextual.2 5

In United Sanitation Service, the court examined the third phase of
the Wright Line analysis, the rebuttal evidence showing that the com-
pany's ostensibly legitimate reason for termination was pretextual.2" The
General Counsel's primary evidence consisted of an affidavit prepared by
the NLRB's field examiner and signed by the employee, who died before
the hearing on his charge. The company objected to the affidavit on the
grounds that it constituted hearsay evidence under Federal Rule of Evi-
dence 801(c). The NLRB, however, found the affidavit admissible under
Federal Rule of Evidence 804(b)(5), the residual exception to the hearsay
rule255

The court noted that the NLRB is not held as closely to the rules of
evidence as are the courts, but that the Act requires that NLRB proceed-
ings be conducted, as far as practicable, in accordance with the rules.'"
The court noted that the affidavit did not constitute any of the hearsay
exceptions provided for in 804(b)(1), (2), (3), or (4). Indeed, the court
found that the affidavit, like most affidavits presented to NLRB field ex-
aminers, was more a statement in favor of the interest of the declarant
than against the declarant's interest: "[The employee's] statements
weighed heavily in direct support of the charge that he had been illegally
discharged, a charge that, if successful, potentially would have resulted in
reinstatement and an award of back pay. '"7 The NLRB argued that the
circumstances surrounding the giving of the affidavit provided sufficient
indicia of trustworthiness. In support of this position, the NLRB noted
that Lee swore to the truth of the affidavit, and pointed out that there
was a short time span between the events dealt with in the affidavit and
the execution of the affidavit itself.2" The court, however, found signifi-
cant the fact that nowhere in the affidavit was there any indication that

253. 737 F.2d at 939.
254. Id. at 940.
255. Id. Federal Rule of Evidence 804(b)(5) provides that extra judicial statements made

by an unavailable declarant are not excluded if they have circumstantial guarantees of trust-
worthiness equivalent to those enumerated in rule 804(b)(1)-(4), which consist of former
testimony, belief of impending death, a statement against the interest of the declarant, and
a statement concerning personal or family history and as long as the court determines that
(1) the statement offered as evidence goes to an issue of material fact; (2) the statement
offered is more probative on the issue than any other evidence; and (3) admission of the
statement will best serve the interests of justice. Fm. R. Evm. 804(b)(5).

256. 737 F.2d at 939; see 29 U.S.C. § 160(b) (1982).
257. 737 F.2d at 940.
258. Id.
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the employee knew a false statement could result in liability for perjury.
The court was also not persuaded by the fact that a short time span ex-
isted between the events and the affidavit's execution.2 59

In his decision, the ALJ had cited Custom Coated Products,'" in sup-
port of admission of the affidavit." 1 Custom Coated Products provides
the standard used by the NLRB in determining admissibility of such
documents:

[NJumerous Board cases instruct that the affidavit of a deceased party or
witness may be admitted into evidence provided, however, that the state-
ments therein are considered only with the utmost care and caution and
the closest scrutiny, and that weight may be given to them only when
they are wholly corroborated by clear and convincing testimony of other
witnesses or documentary evidence.262

Because the ALJ utilized logic and inferences, supporting the likelihood
of the truth of the affidavit, as opposed to clear and convincing testimony
or documentary evidence, the court declined to enforce the NLRB's order
dealing with the employee's discharge and remanded the matter to the
NLRB for a consideration of the evidence apart from the employee's
affidavit.2'

V. THE LABOR MANAGEMENT REPORTING AND DIscLosuRE AcT

Several cases were decided in the Eleventh Circuit which dealt with the
Labor Management Reporting and Disclosure Act (LMRDA).2" First, the
case of Donovan v. Local 3122, Communication Workers of America,s
presented the court with an opportunity to determine the adequacy of a
union's requirements concerning exhaustion of administrative remedies.
In Donovan, plaintiffs were four members of the local union who desired
to challenge the election of local officers. The by-laws of the local set
forth certain procedures whereby local members could protest elections of
officers; included among these procedures was the right to appeal a deter-
mination, which was required to be exercised by a writing received by the
United States mail within ten days from the postmarked date of the exec-
utive board's final decision.2" The executive board's decision was mailed
to plaintiffs on December 22. Plaintiffs sent their appeal by certified mail

259. Id.
260. 245 N.L.R.B. 33 (1979).
261. 737 F.2d at 941.
262. Id. (quoting Custom Coated Prods., 245 N.L.R.B. 33, 35 (1979)).
263. 737 F.2d at 941.
264. 29 U.S.C. §§ 401-531 (1976 & Supp. V 1981).
265. 740 F.2d 860 (11th Cir. 1984).
266. Id. at 861.
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on December 31, one day prior to the ten-day deadline, but it was not
received until January 4267 The court of appeals considered the admoni-
tion presented by the United States Supreme Court in the case of Hodg-
son v. Local Union 6799, United Steel Workers of Americaas2 that" 'any
interpretation of the exhaustion requirement must reflect the needs of
rank and file union members-those people the requirement is designed
ultimately to serve.' "2s9 The court of appeals also found persuasive a Sec-
ond Circuit decision2 70 that overturned a union constitution requirement
that appeals be made within five days2 1 The court, in reversing the lower
court's dismissal of the case, provided a general principle rare in Eleventh
Circuit cases this year. The court broadly stated that any time require-
ment dependent upon the union's receipt of a notice instead of its post-
mark is "immediately suspect in light of current delays in mail transmit-
tals.''2  Thus, union attorneys desiring to protect the viability of their
internal procedures should review their constitutions and by-laws, and
adjust them accordingly.

Two additional cases before the Eleventh Circuit were decided under
the LMRDA, both dealing with the discharge of dissident members. In
Chapa v. Local 18, Industrial Union of Marine and Shipbuilding Work-
ers of America,273 plaintiff was a chief shop steward at Alabama Dry Dock
and Shipbuilding Company (ADDSCO). 27' As steward, Chapa had filed
an appeal from an arbitrator's award with the NLRB in the name of the
local union, without authorization from Local 18's official board. Chapa
was tried by a trial board of Local 18 and found guilty of jeopardizing the
best interests of the union. Ultimately, Chapa was expelled from member-
ship for five years and his expulsion was later ratified by the general
membership.27 Chapa argued that the intraunion disciplinary proceeding
was retaliation for his announced intention to run for executive secretary
against the incumbent. This claim provided the basis for an alleged viola-
tion of section 101(a)(2) of the LMRDA2 6

267. Id.
268. 403 U.S. 333 (1971).
269. 740 F.2d at 861 (quoting Hodgson, 403 U.S. at 340).
270. Hodgson v. Liquor Salesmen's Union Local No. 2, 444 F.2d 1344 (2d Cir. 1971).
271. 740 F.2d at 862.
272. Id.
273. 737 F.2d 929 (11th Cir. 1984).
274. Id. at 930.
275. Id. at 931.
276. Id.; see 29 U.S.C. § 411(a)(2) (1982) provides:

Freedom of Speech and Assembly-Every member of any labor organization shall
have the right to meet and assemble freely with other members; and to express
any views, arguments, or opinions; and to express at meetings of the labor organi-
zation his views, upon candidates in an election of the labor organization or upon
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After trial, the district court, sua sponte, directed a verdict in favor of
Chapa on his claim pursuant to section 101(a)(5) of the Act.", The jury
found in favor of Chapa on the section 101(a)(2) claim, and the district
court permanently enjoined the Local from enforcing the discipline
against Chapa.278

In reviewing the propriety of the district court's conduct, the court of
appeals initially referred to section 101(a)(4) of the LMRDA, 7

9 which
provides that a union may require its members to exhaust internal hear-
ing procedures before seeking court intervention. The court noted that
the decision to enforce such requirement rests within the sound discretion
of a district court.2 80 The court found, however, that it was unnecessary
for Chapa to appeal to the national union, in view of the apparent futility
of such an action. The court of appeals upheld this determination, as the
record did not compel a reversal of that finding as an abuse of
discretion.3 81

With respect to the primary substantive claim, section 101(a)(2), the
court found that Chapa had argued that union discipline against him was
political retaliation. Chapa theorized that the discipline was in response
to his intention to oppose an incumbent union officer.282 The court found,
however, that Chapa's argument, while stating a viable theory of relief,
was wholly unsupported by any evidence and, thus, was improperly sub-
mitted to the jury for its consideration. Although the court appears to be
willing to accept circumstantial evidence of improper intentions on the
union's part, no such evidence was presented in the record.28 3 In future
cases, it will be necessary for a union member claiming political discharge

any business properly before the meeting, subject to the organization's established
and reasonable rules pertaining to the conduct of meetings: Provided, that noth-
ing herein shall be construed to impair the right of a labor organization to adopt
and enforce reasonable rules as to the responsibility of every member towards the
organization as an institution and to his refraining from conduct that would inter-
fere with its performance of its legal or contractual obligations.

Id.
277. 737 F.2d at 931; see 29 U.S.C. § 411(a)(5) (1982) provides:

Safeguards against improper disciplinary action-No member of any labor or-
ganization may be fined, suspended, expelled or otherwise disciplined except for
nonpayment of dues by such organization or by any officer thereof unless such
member has been (A) served with written specific charges; (B) given a reasonable
time to prepare his defense; (C) afforded a full and fair hearing.

Id.
278. 737 F.2d at 931.
279. Id. at 931; see 29 U.S.C. § 411(a)(4) (1982).
280. 737 F.2d at 931; see also NLRB v. Shipbuilding Local 22, 391 U.S. 418 (1968).
281. 737 F.2d at 932.
282. Id.
283. Id.
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to show some objective or strong circumstantial proof that this theory is
likely to be true.

Of equal importance to union counsel is the court's reversal of the dis-
trict court's denial of a directed verdict in favor of the national union.2 8

Specifically, the district court had charged the jury that constructive
knowledge of possible illegal activity on the local level is sufficient to im-
pose on the national union a legal duty to intervene.2 " The court of ap-
peals, adopting the reasoning of the Sixth Circuit, disagreed to the effect
that specific authorization, encouragement, or ratification of local viola-
tions is necessary prior to holding a national union responsible 2 8 Specifi-
cally, the court of appeals found the fact that certain agents of the na-
tional union were present during the determination of punishment
insufficient to hold the national union responsible.2 87 Apparently, a na-
tional union can be involved as a spectator, as long as it is not a partici-
pant in activities that are claimed to violate the LMRDA. Finally, the
court of appeals reversed the district court's granting of an unsolicited
directed verdict in favor of plaintiff on his section 101(a)(5) claim.2 8 The
court noted that if all of plaintiff's testimony was true, his disciplinary
hearing was "little more than a makeshift kangaroo court. ' '2s 9 Because
there was evidence to the contrary, however, the court determined that
reasonable jurors could have arrived at a contrary verdict, and the di-
rected verdict was improper.290

The final case involving the LMRDA was Rutledge v. Aluminum, Brick
and Clay Workers International Union.191 Plaintiff was terminated from
his position as regional director of the union, ostensibly because he sup-
ported a union presidential candidate who was defeated in a union con-
vention in 1981. Plaintiff argued that his termination violated sections
411(a)(1) and 411(a)(2), which relate to a union member's riht to partici-
pate in elections and express views about candidates, and 411(a)(5),
which guarantees union members a full and fair hearing prior to
termination.210

In order to rule upon plaintiff's claim, the Eleventh Circuit referred to
the case of Finnegan v. Leu.2

9 The Supreme Court held in Finnegan that

284. Id.
285. Id.
286. Id. (citing with approval Shimman v. Frank, 625 F.2d 80, 99 (6th Cir. 1980)); see

also Carbon Fuel Co. v. UMW, 444 U.S. 212 (1979).
287. 737 F.2d at 932.
288. Id. at 933.
289. Id.
290. Id.
291. 737 F.2d 965 (11th Cir. 1984).
292. Id. at 967.
293. 456 U.S. 431 (1982).
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a union leader was not prevented by the LMRDA from discharging union
officials, staff members, and confidential employees so long as the union
status of that individual was not affected.2 " At issue, therefore, was
whether plaintiff, as a regional director, was in a policy making position.
If not, plaintiff argued that Finnegan did not apply, and he should not
have been discharged. If so, then Finnegan would protect the union.295
The court of appeals held that Finnegan applies to union employees who
are "instrumental in implementing union policy, as well as those officials
who formulate policy."" This decision is consistent with other circuits
that have considered Finnegan in this context.97

Plaintiff in Rutledge also argued that Finnegan should not control be-
cause of its specific holding that, although certain union employee's jobs
are not protected by the LMRDA, the status of a union member is pro-
tected under that Act.'" Plaintiff claimed that his losing his job meant
that he was no longer entitled to be a member of the union. The undis-
puted facts, however, showed that plaintiff was never barred from exercis-
ing his rights as a union member, and even ran for vice president of the
union local after his termination." Plaintiff also argued that he was
forced to retire, as his age made him too old to return to the trade. The
court of appeals agreed with the district court that plaintiff's construction
of the phrase "forced to retire" was "incorrect." 00

Perhaps the most interesting aspect of Rutledge concerned the availa-
bility of a section 301 suit based upon the union constitution. 29 U.S.C. §
185(a) provides federal jurisdiction over suits for violation of contracts
between an employer and a labor organization and between labor organi-
zations themselves. 01 In 1981, the Supreme Court ruled, in United Asso-
ciation of Journeyman v. Local 334, that a union constitution is a "con-
tract" within the meaning of section 185(a), at least with respect to suits
between union locals and parent international unions.8" In Journeyman,
however, the Court expressly reserved the question of whether an individ-
ual union member could sue the union under section 185(a) for violation

294. Id. at 441.
295. 737 F.2d at 967.
296. Id.
297. See, e.g., Cehahich v. International Union, UAW, 710 F.2d 234 (6th Cir. 1983), cert.

denied sub nom., Teamsters Freight Local Union 480 v. Ryder Truck Lines, 105 S. Ct. 103
(1984); Childs v. Local 18, Int'l Bhd. of Elec. Workers, 719 F.2d 1379 (9th Cir. 1983);
Mandaglio v. United Bhd. of Carpenters & Joiners, 575 F. Supp. 646 (E.D.N.Y. 1983).

298. 737 F.2d at 968.
299. Id.
300. Id. at 968 n.2.
301. Id. at 969.
302. 452 U.S. 615 (1981).
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of the union constitution303 The court of appeals noted that there was a
split among the circuits on the issue. Several circuits have found that
such an action was a breach of contract action, outside the scope of fed-
eral jurisdiction. 04 On the other hand, at least one circuit has read Jour-
neyman as authorizing suits to be brought by individual members based
on violations of the union constitution .3 0 In a prior case decided in the
Fifth Circuit, Alexander v. International Union of Operating Engi-
neers, 3  a union member could proceed under section 301 only if the al-
leged violation created a."threat to industrial peace" or "had a significant
impact" on labor-employer relations.3 0 7 Apparently, the rules set forth in
Alexander continue to be law in this circuit, as the court of appeals re-
fused to decide whether Journeyman affected the significant impact re-
quirement established in that case.3 8 The court of appeals reasoned that
if a union constitution claim is a state cause of action, the district court
may exercise pendent jurisdiction over that claim.3 " If viewed as a fed-
eral matter, however, the district court could apply the Journeyman rule
and, thus, plainiiff in Rutledge could be forced to bring a third appeal to
the Eleventh Circuit.3 10 Although the court found it unnecessary to de-
cide the impact of Journeyman, it is difficult to predict what the ultimate
decision by the Eleventh Circuit would be in this matter, as the court was
careful not to intimate its opinion in this regard.

VI. FAIR LABOR STANDARDS ACT

In Washington v. Miller,3 11 the Eleventh Circuit applied the Fair Labor
Standards Act (FLSA) to a case involving migrant workers. Defendant
Miller operated a business which furnished migrant workers to various
growers in the Florida area. Under the FLSA,812 defendant was obligated
to pay plaintiffs the minimum wage then in effect, or at least $3.35 per
hour in cash or its equivalent. This pay must be "free and clear," subject
to one specific exception: deductions are permitted for the "reasonable

303. Id. at 627 n.16.
304. See Sullivan v. Laborers Int'l Union, 707 F.2d 347, 349 (8th Cir. 1983); see also

Cehahich v. International Union, UAW, 710 F.2d 234, 240 (6th Cir. 1983).
305. Kinney v. International Bhd. of Elec. Workers, 669 F.2d 1222 (9th Cir. 1981).
306. 624 F.2d 1235 (5th Cir. 1980).
307. Id. at 1239.
308. 737 F.2d at 970.
309. Id.
310. Plaintiff Rutledge first appealed the denial of a preliminary injunction in Rutledge

v. Aluminum, Brick & Clay Workers, 681 F.2d 1352 (11th Cir. 1982).
311. 721 F.2d 797 (11th Cir. 1983).
312. 29 U.S.C. §§ 201-219 (1982).
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cost" of board, lodging, or other facilities furnished to employees."",
Defendant's own records in Miller showed that plaintiffs were paid far

less than the minimum wage. Furthermore, defendant failed to keep accu-
rate and adequate records of the hours worked.3 1' The Eleventh Circuit,
considering all of the evidence, upheld the Department of Labor's deter-
mination to reconstruct the hours worked in order to credit plaintiffs for
at least four hours work per day when they were employed harvesting one
crop, and six hours work on days in which they were employed on the
harvesting of more than one crop."" Apparently, the court is more than
willing to defer to the trial court's ability to make such reasonably infer-
ences based on the evidence which the district court alone hears first-
hand.

Section 3(m) of the FLSA allows employers to consider the reasonable
cost of meals, lodging, or other facilities as employee wages for purpose of
the FLSA.1 6 Regulations promulgated by the Secretary of Labor defined
"reasonable costs" to be no more than the actual cost to the employer of
the board, lodging, or other facilities customarily provided by him to his
employees,''S17 which does not include a profit to the employer or any
affiliated person2Y8

The employer has the burden of showing that he is entitled to the cred-
its claimed.81' In the determination of the Eleventh Circuit, defendant
did not meet this burden. Furthermore, plaintiffs were able to prove that
defendant Miller did realize a profit on some of the items furnished to
members of his crew. In view of these findings, the court upheld the dis-
trict court's decision in favor of the migrant workers.'"

The Eleventh Circuit also decided Donovan v. Easton Land & Devel-
opment, Inc.,321 which concerned the district court's determination that a
hotel and associated lounge were not a single "enterprise" and, thus, not
covered by the FLSA.22 In order to show the presence of an "enterprise,"
the Secretary of Labor is required to show related activities, unified oper-

313. 721 F.2d at 803.
314. Id.
315. Id.
316. Id.
317. 29 C.F.R. § 531.3(a) (1983).
318. Id. § 531.3(b).
319. 721 F.2d at 803 (citing Donovan v. New Floridian Hotel, Inc., 676 F.2d 468 (11th

Cir. 1982)).
320. 721 F.2d at 803.
321. 723 F.2d 1549 (11th Cir. 1984).
322. Id. at 1550; see 29 U.S.C. § 203(n) (1976 & Supp. V 1981) provides that an enter-

prise consists of "related activities performed (either through unified operations or common
control) by any person or persons for a common business purpose." Id.
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ation or common control, and common business purpose. 3 The court re-
viewed Former Fifth Circuit precedent involving this issue,"' most nota-
bly Wirtz v. Savannah Bank & Trust Company.3 5 In Savannah Bank,
the Savannah Bank owned a fifteen story building and rented eleven
floors to nonrelated tenants. The Fifth Circuit held that the operation of
the building was within the enterprise headed by the bank, in view of the
advantages accruing to the bank such as additional revenue, favorable
public image, and substantial tax benefits.32 6 The district court in Easton
had distinguished Savannah Bank on the grounds that the hotel did not
obtain any advantage from the lounge, did not obtain income from the
lounge, and did not strengthen its public image with the lounge. More-
over, no tax advantage accrued to the hotel by virtue of its operation of
the lounge.

32 7

The court of appeals upheld the district court's ruling in Easton, and
noted that there was no operational interdependence between the hotel
and the lounge.3 " Each utilized separate financial records, each filed sep-
arate tax returns, each made managerial decisions on its own, and each
was entirely autonomous concerning its own operation. The court also
considered significant the fact that the clientele of the hotel and that of
the lounge were largely dissimilar.32 ' Moreover, the lounge neither pro-
vided room service for hotel guests nor allowed hotel guests to charge
food and drinks to their hotel accounts.330 The court further found that in
assessing common control, the determinative question is whether a com-
mon entity has the power to control the related business operations. The
fact that both operations were owned by the same entity was found to
establish this power to control.33 The court adopted prior precedent to
the effect that the right to control is sufficient to find "common control"
under the statutory tests, regardless of the extent to which the right to
control is exercised.3 3' The court, however, finding no common business
purpose between the lounge and the hotel, did not find enterprise cover-
age, in view of the absence of proof of two of the three necessary elements

323. 723 F.2d at 1551 (citing Dunlop v. Asby, 555 F.2d 1228, 1231 (5th Cir. 1977)).
324. 723 F.2d at 1551.
325. 362 F.2d 857 (5th Cir. 1966).
326. Id. at 860-61.
327. 723 F.2d at 1551.
328. Id. at 1552.
329, Id.
330. These issues distinguished Easton from Usery v. Mobs Realty Corp., 424 F. Supp.

20, 27 (W.D. Wis. 1976), which was cited by the Department of Labor in support of its
position.

331. 723 F.2d at 1552.
332. Id. (citing Schultz v. Mack Farland & Sons Roofing Co., 413 F.2d 1296, 1301 (5th

Cir. 1969)).
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for such coverage.'" 3

VII. SECTION 1983 ACTIONS

Four decisions were issued by the Eleventh Circuit in 1984 dealing with
constitutional claims brought by state and federal employees pursuant to
42 U.S.C. § 1983. The Eleventh Circuit considered a public employee's
section 1983 claims in a grievance-procedure context in Lewis v. Hillsbor-
ough Transit Authority. 8 ' Plaintiff in Lewis alleged that he was denied
his constitutional rights of due process when he lost his job as a bus
driver. Plaintiff had been hired as a bus driver and was represented by
the Amalgamated Transit Union, which signed a collective bargaining
agreement with the Transit Authority in December 1979. The agreement
set out a grievance procedure and disciplinary provisions, which stipu-
lated that if an employee was absent without leave for three consecutive
days, he "may be considered as resigned without notice.8888

Plaintiff was involved in an accident while driving a bus. He was taken
to the hospital and released the same day. The doctor examining plaintiff
found no physical evidence of injury and told plaintiff he could return to
work. 86 Another doctor, plaintiff's personal physician, advised plaintiff
that he should not work for at least a month and gave plaintiff a note to
this effect.8 37 Relying on its doctor's notice, the workers compensation
carrier for the Transit Authority determined that plaintiff could return to
work and notified the Transit Authority.3" Plaintiff, however, followed
his own doctor's recommendations and remained off the job. Plaintiff
never informed the Transit Authority of his personal physician's diagno-
sis."* Because he had been absent without leave for more than three
days, the Transit Authority sent plaintiff a letter stating that he was con-
sidered to have voluntarily resigned under the terms of the collective bar-
gaining agreement.8'0

After notification, plaintiff met with the president of the union, who
told plaintiff that since plaintiff had retained an attorney, he could offer
plaintiff no help. Plaintiff's attorney then wrote to the Transit Authority
stating that plaintiff had not resigned but was following his doctor's ad-
vice. The attorney also requested a formal hearing. 4' An official of the

333. 723 F.2d at 1552-53.
334. 726 F.2d 664 (11th Cir. 1983), cert. denied, 105 S. Ct. 95 (1984).
335. 726 F.2d at 666.
336. Id.
337. Id.
338. Id.
339. Id.
340. Id.
341. Id.
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Transit Authority replied that because plaintiff had not notified the
Transit Authority of his doctor's diagnosis, he was still considered to have
resigned. Having no other recourse, plaintiff filed suit.342

The district court found that plaintiff had a property interest in contin-
ued employment because of his status as a civil servant and because of
his rights under the collective bargaining agreement.3' The court failed
to find a violation of due process, however, because plaintiff had resigned
by his own inaction.3

4 Even if he had been terminated, the court found,
the Transit Authority's actions were fully authorized by the collective
bargaining agreement and by plaintiff's actions .34

Plaintiff urged that the mere availability of posttermination grievance
procedures does not cure denial of due process. 34' The Eleventh Circuit
found that to accept plaintiff's argument would permit every employee to
ignore the elaborate grievance procedures provided for in collective bar-
gaining agreements and to sue in federal court.34 7 The Eleventh Circuit,
citing Parratt v. Taylor,3 4 8 determined that plaintiff had an opportunity
to rebut the charges through the grievance procedure: "[d]ue process
was at plaintiff's disposal; any deprivation of that due process clearly re-
sulted from plaintiff's own inaction.13 4

Plaintiff claimed in the alternative that the grievance procedures were
not applicable because he elected to use the civil service grievance proce-
dures, and also that the grievance apparatus under the collective bargain-
ing agreement was in disarray due to transition of the company to the
Transit Authority.350 The Eleventh Circuit found that these factors were
an indication that he had more, not less, procedural safeguards. Plaintiff,
therefore, could not complain of any alleged deficiencies in the grievance
procedure because he did not file a grievance, nor did he show that his
failure to file a grievance was the result of any shortcomings of the griev-
ance provisions.351 Finally, plaintiff disputed the district court's determi-
nation that he had resigned. 3 Plaintiff admitted that he had told his
employer the reasons for his previous absences, but that the Transit Au-
thority was not informed of plaintiff's personal doctor's diagnosis. Fur-
thermore, he admitted that there was no reason why he did not transmit

342. Id.
343. Id. at 666-67.
344. Id. at 667.
345. Id.
346. Id.
347. Id.
348. 451 U.S. 527 (1981).
349. 726 F.2d at 667 (citing Parratt, 451 U.S. at 543).
350. 726 F.2d at 667.
351. Id.
352. Id.
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the contents of the doctor's note to his employer. Accordingly, even if
plaintiff did not subjectively intend to resign his job, the Eleventh Circuit
determined that he did so under the terms of the collective bargaining
agreement by his own inaction.'"
. In Hallock v. Moses,35 ' plaintiff was a civilian employee assigned as sec-

retary to the chief of staff of the Redstone Arsenal in Huntsville, Ala-
bama.355 After being removed from her position because of alleged mis-
conduct, plaintiff filed an administrative grievance and was ultimately
reinstated as secretary to the chief of staff. Subsequently, two supervisory
employees allegedly engaged in a campaign of harassment and retaliation
against plaintiff because of her grievance and her opposition to unlawful
acts suffered by her.3" As to this second dispute, plaintiff never filed ei-
ther a formal or informal complaint pursuant to 29 C.F.R. § 1613. In-
stead, she filed a complaint in district court, requesting that the court
enjoin the alleged harassment, that she be reinstated to the same duties
and responsibilities which she had had prior to her initial removal from
her position, that she be given the same staff assistance that she had pre-
viously enjoyed, and that she be awarded compensatory and punitive
damages .

3 1

The district court dismissed her claims brought pursuant to 42 U.S.C. §
1983 and the fourteenth amendment, and ordered a more definite state-
ment concerning her fifth amendment claims." In her amended com-
plaint, plaintiff sought redress for violations of rights granted under the
first and fifth amendments, and under 5 U.S.C. § 2302. Significantly, this
latter statute prohibits reprisal for disclosing evidence of unlawful con-
duct, but fails to provide a private cause of action for redress against the
wrongdoer.

35 9

The recent Supreme Court case of Bush v. Lucas6 was relied upon by
the court of appeals to deny the relief sought by plaintiff. In that deci-
sion, the Supreme Court noted that an "elaborate remedial system" had
been created to prevent the conduct at issue in that case, the same con-
duct at issue in Hallock."' The Supreme Court and the court of appeals,
in like fashion, specifically ruled that it would be error to create policy
determinations out of whole cloth, and to permit a federal employee to

353. Id.
354. 731 F.2d 754 (11th Cir. 1984).
355. Id. at 755.
356. Id.
357. Id. at 755-56.
358. Id. at 756.
359. Id. at 756 n.1.
360. 462 U.S. 367 (1983).
361. 731 F.2d at 757 (quoting Bush, 462 U.S. at 388).
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recover damages for a supervisor's improper discipline."2 Concerning the
remaining claims raised by plaintiff, the court found that all of the relief
sought could be obtained through a job audit, which defendants in Hal-
lock asserted was available to her at any time. Because this relief was
identical to that which plaintiff could legitimately obtain, the court af-
firmed the district court's dismissal of her claims and directed her to pur-
sue her relief directly against her employer. 3 "

In Campbell v. Pierce County, Georgia,"" the issue of the sufficiency of
constitutionally required hearings surrounding termination of an at-will
employee was raised. In Campbell, plaintiff was an assistant clerk to the
Board of Commissioners of Pierce County, Georgia, until January 5,
1982."' On that date, the Board of Commissioners determined that she
should be dismissed from her employment, and provided to plaintiff both
oral and written notice of their decision. Subsequently, the reasons for
the dismissal were reported in the minutes of the commissioner's meeting,
and became available to the public, after which local newspapers and ra-
dio stations began a series of reports publicizing the termination and the
charges against plaintiff.366

On January 8, 1982, plaintiff received correspondence from the County,
reiterating the reasons for the dismissal and setting a date for a post-
termination hearing, which was held on January 21, 1982.U7 At this hear-
ing, the County presented witnesses to support its determination, and
plaintiff was afforded the opportunity to cross-examine witnesses and to
present evidence on her own behalf. At the conclusion of the hearing, the
Board of commissioners affirmed its previous decision.368 On January 3.
1983, plaintiff filed a complaint under 42 U.S.C. § 1983, alleging that the
termination and subsequent news coverage damaged her reputation and
permanently impaired her ability to obtain employment.36 ' Several
months later, the district court granted the County's motion for summary
judgment, holding that the January 21 hearing had provided plaintiff
with an opportunity to clear her name, which was all that was constitu-
tionally required in the case.370

The court of appeals initially disposed of the claim that a pretermina-
tion hearing was required, noting that such a hearing is only required

362. 731 F.2d at 757.
363. Id. at 757-58.
364. 741 F.2d 1342 (11th Cir.. 1984).
365. Id. at 1343.
366. Id.
367. Id. at 1343-44.
368. Id. at 1344.
369. Id.
370. Id.
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when a property interest is at stake."' As an at-will employee, the only
interest which plaintiff had in her job was a liberty interest in connection
with dissemination of the circumstances of her termination. In such cases,
the only constitutional requirement is that the injured party be given the
opportunity to clear his name. 3 7 The court noted that the factual predi-
cate for a claim of damage to reputation is the publication of the adverse
material. This publication cannot occur until after the termination, and
thus a pretermination hearing is never required in connection with an at-
will employee's termination.3 7 3 Moreover, because the purpose of the
hearing provided is not to reevaluate the termination but to allow the
clearing of the employee's name, it is entirely appropriate for the tribunal
to be composed of the same individuals who had made the initial deci-
sion. 3 7 " Finally, the court ruled that, in view of the short period of time
between the termination and the post termination hearing, any claim for
damages against defendants was totally inappropriate. 75 The court noted
that in several cases it had allowed such damages. These awards, however,
were always either in response to the denial of any opportunity to clear
one's name, or in recognition that a substantial period of time had passed
before such hearing was allowed. Accordingly, the court affirmed the dis-
missal of. plaintiff's claims in their entirety.3 7

The third case in this area is Whitfield v. Finn.37 7 In Whitfield, plain-
tiff, a police officer in Childersburg, Alabama, was terminated for alleged
misconduct. This termination occurred without explanation, hearing, or
other forms of due process.3 " Plaintiff filed suit under 42 U.S.C. § 1983,
alleging deprivation of property without due process in contravention of
the fifth and fourteenth amendments to the United States Constitution.
Approximately one year later, the district court entered an order of sum-
mary judgment in favor of defendant, sua sponte.3 9

The court of appeals noted that the Constitution provides one with a
property interest in a given job to the extent that one has a legitimate
entitlement to or an expectation of continued employment.3 0 The Su-
preme Court has indicated that the determination of whether such enti-
tlement exists must be made by reference to state law."' The rule in the

371. Id.
372. Id. at 1345.
373. Id.
374. Id. at 1346.
375. Id.
376. Id.
377. 731 F.2d 1506 (11th Cir. 1984).
378. Id. at 1507.
379. Id.
380. Id. at 1507-08.
381. Id. at 1508; see Bishop v. Wood, 426 U.S. 341, 344 (1976).
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Fifth Circuit is a clear one: a state employee who may be discharged at
will has no property interest in his or her job; a state employee whose
employment may be terminated only for cause has a property interest in
employment and, therefore, is entitled to due process protection.382 The
question of whether plaintiff stated a cause of action, thus, easily could be
reduced to whether plaintiff could be terminated for cause only. 3

In support of plaintiffs position that plaintiff's termination could be
undertaken only for cause, plaintiff relied upon a document entitled
"NOTICE TO ALL POLICE DEPARTMENT PERSONNEL," which
was signed upon his joining the police force. The district court had
found that the referenced notice did not establish any agreement binding
upon plaintiff's employer respecting discharge only for cause.38 The dis-
trict court relied upon United Steel Workers of America v. University of
Alabama,88 to support its position that Alabama law does not recognize
an employee handbook as sufficient to establish a property interest in
public employment.3 87 The court of appeals, however, noted that United
Steel Workers did not state that no employee handbook could create a
property interest, but rather determined only that the handbook involved
in that matter did not create a property interest.3' Moreover, and of
more general applicability, the court noted that the document at issue in
Whitfield was a one-page document, signed by plaintiff and his employer,
and, thus, is significantly distinct from an employee handbook that is dis-
tributed to all employees.us Because of the ambiguity of this notice and
because of evidence contained in certain depositions, the court found that
a material issue of fact was created: Did plaintiff serve at will or was it
understood that his position was secure absent a showing of good cause
for termination.3 0 In view of this important factual issue, the court
deemed summary judgment inappropriate and remanded the case to the
district court.3

382. 731 F.2d at 1508 (citing Thompson v. Bass, 616 F.2d 1259, 1265 (5th Cir. 1980)).
383. 731 F.2d at 1508.
384. Id.
385. Id.
386. 599 F.2d 56 (5th Cir. 1979).
387. Id. at 57-58.
388. 731 F.2d at 1508.
389. Id.
390. Id. at 1509.
391. Id.
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VIII. ARBITRATION

In Butterkrust Bakery v. Bakery Confectionary & Tobacco Workers
International Union,39

2 the Eleventh Circuit considered an employer's
appeal from the grant of summary judgment upholding an arbitrator's
decision requiring reinstatement of its employee. The employee at issue
had a history of disciplinary problems. After the employee was involved
in a fight with a fellow employee, he was discharged. 8" The collective
bargaining agreement in effect between Butterkrust and the union pro-
vided that Butterkrust would retain sole control over employee discipline,
subject only to the requirement that any employee's termination would
be for good cause only.39 The grievance procedures also provided that the
arbitrator's decision was to be final and binding, provided it was within
the scope of the agreement, and did not modify any of the agreement's
conditions or terms.3

5

The issue before the court was whether just cause existed for the em-
ployee's discharge. After a hearing, the arbitrator concluded that the fight
that resulted in the discharge of the employee would not, standing alone,
constitute grounds for discharge.$$ In a subsequent paragraph of the or-
der, however, the arbitrator modified this conclusion and found that the
latest infraction, when coupled with previous disciplinary actions, consti-
tuted sufficient grounds for termination.3" The arbitrator also deter-
mined that the employee's successful conclusion of a Dale Carnegie
course would mitigate his finding of just cause for termination and would
render the employee eligible for reinstatement.98" The company filed an
action to vacate this award on the grounds that the arbitrator had no
authority to reinstate plaintiff once the arbitrator found just cause for
discharge3"

Public policy favors arbitration as an alternative means of dispute reso-
lution.4 "0 Substantive review of the award is limited to a determination of
whether an award is irrational, whether it falls to draw its essence from
the collective bargaining agreement, or whether it exceeds the scope of
the arbitrator's authority. 0 1 The Eleventh Circuit determined that it
must decide whether past events, such as an employee's disciplinary his-

392. 726 F.2d 698 (llth Cir. 1984).
393. Id. at 699.
394. Id.
395. Id.
396. Id.
397. Id.
398. Id.
399. Id.
400. Id.
401. Id.; see also Loveless v. Eastern Air Lines, 681 F.2d 1272, 1276 (11th Cir. 1982).
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tory, may be considered in evaluating whether there is just cause for dis-
charge.40' In addition, the court undertook to determine whether future
events may be taken into account in mitigation of the present offense.40 3

To resolve labor disputes, arbitrators are not bound by ordinary legal
principals.404 The arbitrator's source of law is not confined to the provi-
sions of the contract, but is equally a part of the collective bargaining
agreement, although not expressed in it. 4" Arbitrators, therefore, are ex-
pected to apply both the "common law of the shop" and their own per-
sonal judgment when resolving labor disputes.4"

Because of the great latitude afforded arbitrators, the Eleventh Circuit
determined that it was proper for the arbitrator to consider the termi-
nated employee's disciplinary history.407 The Eleventh Circuit found that
just cause may arise from the cumulative effect of numerous past inci-
dents of misconduct. Although none of the previous incidents alone might
have been sufficient to sustain a dismissal, the most recent occurrence
constituted the "last straw," warranting termination.40

Having determined that the termination was proper, the Eleventh Cir-
cuit turned its attention to the scope of the arbitrator's authority, and
whether he exceeded that authority in allowing reinstatement upon com-
pletion of a Dale Carnegie course. 4'" As noted previously, the collective
bargaining agreement provided that the employer was to retain sole con-
trol over employee discipline. The Eleventh Circuit, therefore, found that
the arbitrator exceeded the scope of his authority by imposing discipli-
nary sanction on the discharged employee. 10 Moreover, the Eleventh Cir-
cuit stated it is well established that an arbitrator can bind the parties
only on issues that have been submitted to him.41' The Eleventh Circuit
reasoned that the only issue presented to the arbitrator was whether
there was just cause for discharge, and finding that there was such cause,
the arbitrator exceeded his authority by ordering reinstatement.' 1'

402. 726 F.2d at 699.
403. Id.
404. See United Steelworkers v. Warrier & Gulf Co., 363 U.S. 574, 581-82 (1959).
405. 726 F.2d at 700.
406. Id.
407. Id.
408. Id.
409. Id.
410. Id.
411. Id. See also Piggly Wiggly v. Piggly Wiggly, 611 F.2d 580, 583 (5th Cir. 1980).
412. 726 F.2d at 700. See Timken Co. v. Local Union No. 1123, United Steelworkers, 482

F.2d 1012 (6th Cir. 1973) (the agreement provided for discharge for unauthorized absence,
held it was error for the arbitrator to overturn an otherwise valid discharge upon determina-
tion that the phrase "unauthorized absence" did not contemplate a situation in which an
employee was absent due to incarceration); Magnavox Co. v. International Union of Elec.
Workers, 410 F.2d 388 (6th Cir. 1969) (the collective bargaining agreement provided that

19851 1313



MERCER LAW REVIEW

IX. EMPLOYMENT AGREEMENTS

A. Employee Manuals

In Caster v. Hennessey,'41 the Eleventh Circuit considered the issue of
whether a grievance procedure in an employee manual constituted a writ-
ten provision of an employment contract. Applying Florida law, the Elev-
enth Circuit affirmed a directed verdict against plaintiff's claims, which
were based on breach of an employee contract. 1 4

In Caster, plaintiff was fired from his position as a director of a private,
nonprofit hospital. He filed suit against the hospital asserting various
claims arising from his termination. 41 5 The district court, granting a di-
rected verdict for the hospital, found that the hospital had not breached
any written employment contract.4 6 Plaintiff conceded that he had not
signed a written contract; however, he argued that his employment should
be viewed in conjunction with the hospital's employee manual.417 Plaintiff
asserted that the hospital breached his employment contract by failing to
follow the grievance procedure set forth in the employee manual.41 8

In 1975, plaintiff was offered employment by letter and accepted the
employment by letter as well.' 19 The district court, finding for defendant,
determined that the evidence was uncontradicted and clear that the man-
ual on which plaintiff based his claims was not printed until July 1977.4s"
Even assuming that the provisions of the manual were identical to the
terms already in effect, plaintiff did not receive a copy of the manual
until almost a year after he began his employment.421

The court relying on a Kansas case42 quoted the following:

Moreover, as previously pointed out, the manual was not published until

the company could discharge an employee for refusal to work, once the arbitrator found that
the employee had refused, the arbitrator could not mitigate the penalty); Textile Workers
Union v. American Thread Co., 291 F.2d 894 (4th Cir. 1961) (when agreement allows for
discharge upon showing of just cause, arbitrator erred in reducing discharge to one week
suspension). But cf. International Ass'n of Machinists v. Campbell Soup Co., 406 F.2d 1223
(7th Cir.) (arbitrator's nullification of a discharge upheld because agreement contained no
language prohibiting arbitrator from "adding to" terms of agreement), cert. denied, 396 U.S.
820 (1969).

413. 727 F.2d 1075 (11th Cir. 1984).
414. Id. at 1076.
415. Id.
416. Id.
417. Id.
418. Id.
419. Id.
420. Id.
421. Id.
422. Johnson v. National Beef Packing Co., 220 Kan. 52, 551 P.2d 779 (1976).
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long after plaintiff's employment. It was only a unilateral expression of
company's policies and procedures. Its terms were not bargained for by
the parties and any benefits conferred by it were mere gratuities. Cer-
tainly, no meeting of the minds was evidenced by the defendant's unilat-
eral act of publishing company policy.' "

The district court determined that Florida followed the termination at-
will doctrine unless the employment contract specifically provided for a
definite term or a term was established by custom.42 4

The Eleventh Circuit disposed of plaintiffs argument that the hospital
was bound by the grievance procedure set forth in the employee manual
by stating that the court had serious reservations concerning the advisa-
bility of relaxing the requirements of definiteness in employment con-
tracts. The court believed uncertainty in employer/employee relations
would result from such a finding,""' and was thus unwilling to risk such a
result on the basis of the evidence before it. 4"6

B. Prehire Contracts

The issue of prehire contracts was considered by the Eleventh Circuit
in Trustees of the Atlanta Iron Workers, Local 387 Pension Fund v.
Southern Stress Wire Corp.,'27 in which the Eleventh Circuit upheld a
determination that the existence of a valid pr~hire agreement was not
dependent on the employer's reduction of the contract to writing."8 Fac-
tors that compelled the court to reach this decision included: (1) the
employer had adopted a collective bargaining agreement with the union
and another employer; (2) the employer secured virtually all of its labor
from the union hiring hall; and (3) the employer's pay to its employees
was in conformance with the pay scale established by the collective bar-
gaining agreement.4"

The trustees had sought to collect contributions for their Pension Fund
from defendant pursuant to LMRA §§ 185 and 186 and the Employment
Retirement Income Security Act, 29 U.S.C. § 1132.4" The district court
dismissed the action, since it was based on Eleventh Circuit precedent

423. 727 F.2d at 1076 (quoting Johnson v. National Beef Packing Co., 220 Kan. 52, 55,
551 P.2d 779, 782 (1976)).

424. 727 F.2d at 1077. See also Roy Jorgenson Assoc. v. Deescheres, 409 So. 2d 1188,
1190 (1982); De Marco v. Publix Super Mkts, Inc., 360 So. 2d 134, 136 (1979).

425. 727 F.2d at 1077 (quoting Muller v. Stromberg Carlson Co., 427 So. 2d 266 (Fla.
Dist. Ct. App. 1983)).

426. 727 F.2d at 1077.
427. 724 F.2d 1458 (11th Cir. 1983).
428. Id. at 1459.
429. Id. at 1458.
430. Id.
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subsequently overruled by the United States Supreme Court.'3 1

The union had been required to show that it represented a majority of
the workers in the employers' work force in order to convert the prehire
agreement into a valid collective bargaining contract.& ' 3 The district
court, relying on Laborers District Council v. McDowell Contractors,"
found that the union lacked majority support.' In McDowell Contrac-
tors, the Eleventh Circuit affirmed the district court's holding that, in the
absence of a showing of union majority at a specific project, the terms of
an area-wide prehire agreement were not enforceable against the em-
ployer with respect to the particular project in question.'

The United States Supreme Court addressed the issue of majority sup-
port in Jim McNeif, Inc. v. Todd,"' in which the Court distinguished
between "an employer's obligations under the Act to bargain with a rep-
resentative of the majority of its employees and its duty to satisfy lawful
contractual obligations that accrued after it enters a prehire contract."" s7

The Court, therefore, concluded that monetary obligations assumed by
the construction industry employers under a prehire contract may be re-
covered despite the fact that the union has not obtained majority support
in the relevant unit.' Accordingly, the decision upon which the district
court based its dismissal in Southern Stress was overruled.4 "

The employer in Southern Stress argued on appeal to the Eleventh
Circuit that McNeff presupposed the existence of valid contract."0* Be-
cause the district court erroneously had concluded that a valid contract
existed, the employer agreed that the dismissal of the complaint by the
district court was proper." 1

The Eleventh Circuit stated that the district court's finding of a valid
contract would not be set aside unless clearly erroneous." Furthermore,
federal courts have liberally applied contract law in determining whether
enforceable labor agreements exist."' In keeping with this liberal con-
struction, a union and employer's adoption of a prehire contract does not

431. Id.
432. Id. at 1459.
433. 680 F.2d 94 (11th Cir. 1982).
434. 724 F.2d at 1459.
435. Id.
436. 461 U.S. 260 (1983).
437. Id. at 267.
438. Id. at 271-72.
439. 724 F.2d at 1459.
440. Id.
441. Id.
442. Id.
443. Id.
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depend on the prehire contract being reduced to writing.44 The existence
of an enforceable labor agreement may be evidenced by conduct showing
an intention to abide by the terms and agreement."5 The Eleventh Cir-
cuit found that the employer had manifested an intent to abide by the
prehire agreement. In reaching this conclusion the Eleventh Circuit af-
firmed the district court's finding that from December 1973 until early
1979, defendant had secured all of its labor from the union hiring hall."
Furthermore, defendant's pay to its employees conformed with the pay
scale established by the collective bargaining agreement. The employer
had also made fringe benefit reports and paid monies to and for the bene-
fit of its employees to the trust fund for hospitalization benefits."7 These
factors were influential in the Eleventh Circuit's finding that the district
court's ruling that a valid prehire contract existed was not clearly
erroneous.

Despite voluminous litigation over the years, the issue of whether labor
contracts are or are not subject to the Sherman Antitrust Act" 8 continues
to plague the courts. In A.L. Adams Construction Co. v. Georgia Power
Co.,"' the Eleventh Circuit Court of Appeals again considered the issue
of whether a company and a union entered into a conspiracy to exclude a
contractor from participating in a contract.

Georgia Power Company is the principal owner of the Plant Vogtle pro-
ject. In 1974, the Local Building & Trades Council, representing the
union, and Georgia Power entered into a project agreement covering all
construction work at the power plant. This agreement provided the terms
and conditions for the performance of work at the site. 4 0 Under the
terms of the agreement, all workers seeking employment at Plant Vogtle
must be hired by the company through the union hiring halls. 4

At another location at Plant Vogtle, Georgia Power undertook con-
struction of an administration building. For this project, Georgia Power
solicited bids. All bids were rejected, however, when Georgia Power found
that the lowest bid was submitted by Adams Construction, a nonunion
contractor.4 2 Georgia Power then relet the bid, and all bids received were
from union contractors. Adams Construction, while not initially allowed

444. Id.
445. Id.
446. Id. at 1460.
447. Id.
448. 15 U.S.C. § 1 (1982) provides: "[e]very contract, combination in the form of trust

or otherwise, or conspiracy in restraint of trade or commerce among the several states, or
with foreign nations, is declared to be illegal." Id.

449. 733 F.2d 853 (11th Cir. 1984).
450. Id. at 854.
451. Id.
452. Id.

19851 1317



MERCER LAW REVIEW

to bid, was later allowed to bid after it assured Georgia Power that it
would comply with the project agreement if it were awarded the
contract.'"1

Adams again submitted the lowest bid. Georgia Power later determined
that Adams' proposed arrangements to use union contractors were not
satisfactory, and awarded the contract to the next lowest bidder.'" Ad-
ams then brought suit in federal district court alleging that the agreement
violated the Sherman Act. The district court held that the project agree-
ment, if part of a collective bargaining relationship, was immune to attack
under the judicially created exemption to antitrust law created in the la-
bor context, and under the construction industry proviso to section 8 of
the NLRA. 51 The district court determined that the requisite collective
bargaining nexus was present because the project qualified as a valid
prehire contract.'"

The Eleventh Circuit began with an analysis of all cases handed down
by the United States Supreme Court, covering prehire agreements.' 57 Dis-
cussing Connell Construction Co. v. Plumbers & Steamfitters, Local
100,4 5 the Eleventh Circuit stated that the local in that case, which rep-
resented plumbing and mechanical workers, had an agreement with the
Mechanical Contractors Association which provided that the contractors
would subcontract mechanical work only to those firms which had an
agreement with the local union. If the union gave better terms to other
contractors, the Association agreed to extend the same terms to the par-
ties to its agreements. 4"5 Connell refused to sign the agreement, and the
local union hall picketed one of its job sites, thereby causing delays. The
union admitted, however, that it did not seek to represent any of Con-
nell's employees. Connell sued the union for violations of federal antitrust
law.460

The union claimed the agreement was exempt from antitrust laws be-
cause it qualified under the construction industry proviso in section 8(e)
of the Act.' 6 The Supreme Court interpreted the proviso in light of the
congressional intent, finding that the proviso's exemption "extends only
to agreements in the context of collective-bargaining relationships and, in
light of congressional references to the Denver Building Trade problem,

453. Id.
454. Id
455. Id. at 855. See 29 U.S.C. § 158(e) (1982).
456. 733 F.2d at 854. See 29 U.S.C. § 158(f) (1982).
457. 733 F.2d at 854.
458. 421 U.S. 616 (1975).
459. 733 F.2d at 855.
460. Id.
461. Id.
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. . . . possibly to common-situs relationships on particular job sites as
w ell.,4s2

After further examining the legislative history, the Eleventh Circuit de-
termined that, in order to claim antitrust exemption under section 8(e),
Georgia Power must show that the project agreement was arrived at
within a collective bargaining framework.' s At the time of the agreement,
no work on the project had been done and, consequently, no workers had
been hired. The Trades Council, therefore, did not qualify as the collec-
tive bargaining representative of the employees, and, thus, was unable to
enter into standard collective bargaining contracts. 4

6
4

In discussing section 8(f) of the Act, the court noted that it applies only
to employers "engaged primarily in the building and the construction in-
dustry.'"4s Noting that the major portion of Georgia Power's business in-
volved the production and sale of electricity, the Eleventh Circuit deter-
mined that, in spite of the statutory restriction, Georgia Power could still
seek the protection of section (f), if it was sufficiently engaged in con-
struction work at one site.4'"

The contractor attempted to distinguish these cases, pointing out that
the employer did some of the actual construction work whereas Georgia
Power currently employed no craft workers. The Eleventh Circuit was not
persuaded, noting that if the contractor's argument would prevail, general
contractors which were primarily involved in the construction industry
could never qualify under section 8(f).4 67 These contractors may subcon-
tract the entire work project and only manage and coordinate the work,
as did Georgia Power in this case.'"

462. Id. (quoting Connell Constr. Co. v. Plumbers & Steamfitters Local 100, 421 U.S.
616, 633 (1975), and referring to NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S.
675 (1975) (citations omitted in original)).

463. 733 F.2d at 856.
464. Id.
465. Id. at 857.
466. Id.
467. Id. at 858.
468. Id.
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