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Lawyers' Malpractice:
Some Recent Data About a

Growing Problem

by William H. Gates*

The American Bar Association Committee on Lawyers' Professional Li-
ability has been collecting information on lawyers' malpractice claims for
four years. This project is conducted by the National Legal Malpractice
Data Center (Data Center), an operation of the Committee. The high-
lights of this project, based on 25,290 claims, are as follows:

(a) 43.6% of the claims are against firms of 2 to 5 lawyers; 35.6%
against sole practitioners; 19.3% against firms of 6 to 30 lawyers; and
1.6% against firms with over 30 lawyers (Figure 1);

-(b) claims broken down by years of practice show: over 10
years-65.5%; 4 to 10 years-30.2%; 0 to 3 years-4.3% (Figure 2);

(c) 12.4% of claims are made by nonclients;
(d) 48.9% of the claims arise in just two areas: personal-injury plain-

tiffs-25.3%; and real estate-23.6% (Figure 3).

* Member of the firm of Shidler McBroom Gates & Lucas, Seattle, Washington. Univer-

sity of Washington (B.S., 1949; LL.B., 1950). Member, State Bar of Washington. Chairman,
National Legal Malpractice Data Center.
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LAWYERS' MALPRACTICE

I. REPORTING SYSTEM

This data collection is based on reports submitted by most of the legal
malpractice insurers. A report is made when the claim is made to the
insurance company, and then a follow-up report occurs when the claim
closes. The report form lists certain environmental data such as size of
firm, years of practice, and relationship of the claimant to the insured.
With respect to the characteristics of the claim itself, the following three
elements are identified: (1)'Field of Law,' (e.g., real estate, probate and
estate, personal-injury plaintiff, and personal-injury defendant); (2) 'ac-
tivity,' (e.g., commencement of action, discovery, trial, consultation or ad-
vice, and title opinion); and (3) 'type of error,' (e.g., failure to calendar,
failure to file documents, failure to know or properly apply the law, con-
flict, and malicious prosecution). The report form list includes 25 fields of
law, 14 activities, and 21 errors.

II. LITIGATION

One of the problems that faced the designers of the report form was the
need to identify claims with particular fields of law and also to identify
claims arising in litigation. If litigation were listed as a field of law, there
would be a fundamental ambiguity for the coder because litigation always
concerns some substantive field of law. A claim arising from trial of a case
about a boundary line, for example, would concern both litigation and
real estate. This problem was resolved by omitting litigation as a field of
law and including 'activity' as one of the elements of the claim to be iden-
tified. All of the litigation activities from commencement of the action to
appeal are included in the activity list along with others such as tax re-
porting and title opinions.

The data reveal the dramatic fact that over 53% of the claims arise
from litigation activities and nearly half of these arise from the com-
mencement of action alone.
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III. ERROR GROUPING

The information derived from the reports on errors is given more ana-
lytical significance by grouping the alleged errors under the following
broad headings: Administrative errors, substantive errors, client-rela-
tions errors, and 'intentional' wrongs. This approach shows that 26.3% of
the claims are made because of administrative matters such as calendar-
ing, lost files, procrastination, and clerical error. Substantive errors result
in 43.8% of the claims with the greatest errors consisting of the follow-
ing: Failure to know or properly apply the law, inadequate investigation,
planning error, and failure to know about a deadline. Client relations er-
rors, such as failure to obtain consent or inform client, failure to follow
client's instructions, and improper withdrawal, result in 16.2% of the
claims. Intentional wrongs, such as abuse of process, fraud, and civil
rights violations, make up 11% of all claims.
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Because of general knowledge that calendaring errors would show up

prominently on the error reporting, an effort has been made to obtain
greater insight into this problem by dividing it into three separate er-
rors: failure to calendar, failure to know the deadline, and failure to re-
act to calendar. The first of these errors occurs when the lawyer simply
fails to put the time deadline on his calendar. The second occurs when
the lawyer is unaware that there is a deadline, and the third occurs when
the lawyer has the matter on his calendar but fails to react to it. In
grouping errors as 'administrative' and 'substantive,' the first and third
are administrative errors, and the second is a substantive error. The sta-
tistics for these three errors expressed as a percentage of all claims
are: Failure to calendar-11.3%; failure to know deadline-6.8%; and
failure to react to calendar-3.4%. The total is a dramatic 21.5% or over
one in five of all claims.
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IV. CLOSED CLAIMS

Closed claims statistics reveal some interesting data about the disposi-
tion and costs of claims. Well over half of the claims result in no payment
(Figure 6). No payment is made and no suit is filed in 51.1% of the
claims. In 19.4 % of the cases, there is a settlement payment before suit is
commenced. These categories account for over 70% of the claims. Of the
29.5% of the claims in which there is a suit, a settlement occurs in 12.1%
of the cases, 16.2% of the suits are dismissed without settlement, and just
1.2% end in judgment for the claimant.
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CLOSED CLAIMS ONLY

80

60

S11%

0

20 16.2% 12.1%

NO PAYMENT SUIT PAYMENT PAYMENT
PAYMENT WITH DISMISSED SUIT JUDGMENT

NO SUIT

I Figure 6

V. DETAILED ANALYSIS PossmLE

An example of the deeper kind of analysis that can be done with this
data is illustrated by Figure 7. This table shows amounts paid to the
claimants broken down by field of law. The number in each column is the
percentage of the claims from that area of law that were closed for the
dollar amount at the top of the column. The percentages for all closed
claims reported shows opposite 'total.' Thus, 71.6% of real estate claims
were settled for $0 to $1,000. This percentage appears to be the normal
distribution as the percentage for all claims is 70.1%. Comparing the re-
sults in various fields of law shows when there are results significantly
different than the norm. Personal-injury plaintiff cases quite clearly are
more expensive than typical-5% of these cases are in the over $100,000
category. Securities law cases show an interesting pattern, with about the
normal number in the $0 to $1,000 category, but markedly fewer in the
mid-cost ranges, and a dramatically higher number in the over $100,000
category-7.1% as against an average of 3.2%. By contrast, virtually all
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claims in the criminal law field are settled for less than $5,000-96.9%
falling in ranges below that dollar amount.

DOLLARS PAID PER CLAIMANT
(Areas of Law)
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Another somewhat more sophisticated breakdown is to look at the
types of errors in specific areas of law. Figures 8, 9, and 10 show this
information for personal-injury plaintiff, real estate, and family law,
respectively.

The personal-injury plaintiff area has a disproportionately high number
of administrative errors, real estate is high in substantive errors, and fam-
ily law is high in client-relations errors. The reason for the predominance
of administrative errors in the personal-injury plaintiff area is that 29.8%
arise from failure to calendar and 6.9% from failure to react to the calen-
dar-over 36% of all of the claims against personal-injury plaintiff law-
yers. If one adds failure to know about a deadline (a substantive error),
the total for calendaring errors is over 50%. Thus, approximately 13% of
all claims are calendaring errors in personal-injury plaintiff cases.
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ERROR GROUPINGS
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VI. FIRM SIZE

The data in Figure 1 on the relationship between firm size and claims
shows that almost 80% of the claims are against firms of 5 or less lawyers.
Figure 11 shows payments to claimants as related to size of firm. What
may be of interest is that this information suggests that larger firms do
not necessarily generate the more expensive claims. The data in this table
represents 4,784 closed claims, 81 of which are against firms of more than
30 lawyers. It is perhaps surprising that so few of these claims end in
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large settlements. Also noteworthy is the relatively high percentage of
large claim settlements for firms in the 6- to 30-lawyer category.

DOLLARS PAID TO CLAIMANT
(Breakdown by Firm Size)
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VII. LACK OF BASIC DEMOGRAPHICS

An important limitation on the interpretation of this data must be
mentioned. The Data Center has very little information about overall
characteristics or activities of lawyers. One of the pieces of data shows
that 43.6% of the claims are against firms with 2 to 5 lawyers. Another
table shows that 25.3% of the claims arise in the personal injury area.
What we do not know is the percentagi of all lawyers practicing in firms
of 2 to 5, and the percentage of lawyer activity in personal-injury plaintiff
work. Accordingly, the Data Center cannot conclude with certainty that
the number of claims associated with such firms and that field of law are
disproportionate.

The inability in some cases to assess what represents incidences of
claims that exceed normal distribution is of slight importance to the use-
fulness of the study. The purpose of the collection of data is twofold: (1)
to identify for lawyers the characteristics of the claims and (2) to identify
the situations most commonly involved in generating a claim.

VIII. RATIONALE

Another limitation is that the data are not collected in a manner com-
parable to the kind of information gathered by insurance companies. In-
surance company statistics are capable of accurate year-to-year compari-
sons that make it possible to measure whether claims are increasing in
either frequency or severity. This information cannot be derived from the
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ABA data. There is no question, however, that claims against lawyers are
increasing and that it is a serious problem for the bar, for lawyers, and for
their clients. It is in response to this obvious and growing problem that
this collection of data was commenced.

The whole effort was premised on the belief that lawyers could reduce
the number of malpractice claims. The ability or impetus to do so is ex-
pected to be affected by presenting information that is relevant. Lawyers
will be most attentive and responsive to material that is related to their
own practice. The Data Center will publish data on a state-by-state basis
and for sections and specialty groups, in order to identify situations that
most often result in claims and to identify the areas to which special ef-
forts should be devoted. For this purpose, the question is not what situa-
tions produce a disproportionate number of claims, but simply what situ-
ations produce the most claims. The Data Center's ability to see the areas
and activities in which large numbers of claims occur alerts the Data
Center to the areas that have the best chance of making a worthwhile
impact in reducing claims.

The ultimate goal of the Data Center is: Reducing malpractice claims.
The expectation is that as lawyers obtain more knowledge about how and
where claims arise, they will be more likely to anticipate and avoid the
conduct that generates them.
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