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I. THE PROBLEM

Nothing stimulates criminal defense lawyers' adrenaline quite as much
as deliverance of the climactic closing argument. That is when the cham-
pions of liberty espouse the virtues of mom, apple pie, and the Bill of
Rights, while simultaneously advocating the virtues of their clients' cases.

Unfortunately, either due to high drama, ignorance, or misguided strat-
egy, it is at this stage of trial that many otherwise experienced defense
lawyers let down their guard. Prosecutors, anxious to bag their accused
prey, often deliver highly prejudicial arguments that are laced with facts
outside the record, personal beliefs, extraneous issues, unwarranted impli-
cations, misrepresentations, and appeals to passion or prejudice. Mean-
while, beleaguered defense counsel often fail to ward off the attack.
Under the present state of the law, with appellate courts regularly avoid-
ing application of the Constitution by employing the doctrine of waiver
and procedural default, defense lawyers must stave off these attacks and
preserve errors that occur during the prosecution's closing argument.

To this end, this Article has three purposes. The first is to help defense
lawyers recognize improper arguments so that they will know when to
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object. These arguments come in all shapes and sizes, and clever prosecu-
tors can make them practically impossible to recognize. Accordingly, this
Article will first categorize the different kinds of prejudicial arguments
and provide examples to assist readers in learning to recognize them.

The second purpose is to prevent defense counsel from falling prey to
the 'invited response' doctrine.1 Under this doctrine, if the defense lawyer
engages in improper argument, the prosecution is permitted to 'reply in
kind' with its own improper argument because defense counsel suppos-
edly invited the response. Section III of this Article presents advice on
how to avoid the pitfalls of this doctrine.

The third purpose is to assist the defense counsel in preserving errors
that occur during closing argument. All too frequently, prosecutorial mis-
conduct escapes appellate review because counsel fails to interpose a
timely or properly framed objection or, worse, falls to see that the argu-
ment or the objection is transcribed. Section IV discusses this problem
and presents practical pointers designed to assist defense lawyers in en-
suring that closing argument errors are preserved.

I. TYPES OF IMPROPER ARGUMENT

The prosecution's improper arguments, though so varied that they
practically defy categorization, come in five basic models.' The most pop-

1. See United States v. Young, 105 S. Ct. 1038 (1985).
2. THE ABA STANDARDS FOE CRIMINAL JUSTICE. THE PROSECUTION FUNCTION (2d ed.

1982), also separates its closing argument prohibitions into five categories, as follows:
Standard 3-5.8. Argument to the jury

(a) The prosecutor may argue all reasonable inferences from evidence in
the record. It is unprofessional conduct for the prosecutor intentionally to
misstate the evidence or mislead the jury as to the inferences it may draw.

(b) It is unprofessional conduct for the prosecutor to express his or her
personal belief or opinion as to the truth or falsity of any testimony or evi-
dence or the guilt of the defendant.

(c) The prosecutor should not use arguments calculated to inflame the
passions or prejudices of the jury.

(d) The prosecutor should refrain from argument which would divert the
jury from its duty to decide the case on the evidence, by injecting issues
broader than the guilt or innocence of the accused under the controlling
law, or by making predictions of the consequences of the jury's verdict.

Standard 3-5.9. Facts outside the record
It is unprofessional conduct for the prosecutor intentionally to refer to or

argue on the basis of facts outside the record whether at trial or on appeal,
unless such facts are matters of common public knowledge based on ordi-
nary human experience or matters of which the court may take judicial
notice.
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ular is the appeal to passion or prejudice. This appeal has numerous vari-
ations, including appeals to law and order, appeals to patriotism, name-
calling, imputing to the accused threats of violence against witnesses, ap-
peals to racial, national and religious prejudices, appeals to wealth and
class bias, pleas for sympathy for victims, and appeals to jurors as
'parents.'

The second model is comprised of comments that violate the accused's
privilege against self-incrimination., There are three varia-
tions: comments on the accused's failure to testify; comments on the ac-
cused's failure to call witnesses; and comments on the accused's post ar-
rest silence.

The third category includes references to matters outside the record.
Depending on the prosecutor's style and delivery, these references may be
blatant or quite subtle, including those: Regarding the availability 'of
unused evidence; referring to other crimes of the defendant; going beyond
the parameters of the evidence; insinuating that factual issues have al-
ready been decided; misrepresenting the record; misstating the law; and
predicting the consequences of the verdict.

The fourth general area of improper argument concerns statements of
personal belief. This kind of argument includes not only statements re-
garding a belief in the guilt of the accused, but also characterization of
defense testimony as false and vouching for the credibility of prosecution
witnesses.

The fifth and final category concerns improper remarks about defense
counsel. These remarks include those denigrating counsel's tactics, insin-
uating counsel's belief in the accused's guilt, and personally attacking de-
fense counsel's integrity and ethics.

A. Appeals to Passion or Prejudice

"The prosecutor should not use arguments calculated to inflame the
passions or prejudices of the jury." The prosecutor, however, may make a
legitima* plea for law enforcement,4 so the line between improper and
legitimate argument is a fine one. The only way to know on which side of
the line a case falls is to become familiar with: the categories of emo-
tional argument described below, the cases in the particular jurisdiction,
and the tenor of the court in which the case will be heard. A flair for
precognition also is extremely valuable.

3. ABA STANDARDS FOR CRIMINAL JUSCE. THE PROSECUTION FUNCTION, Standard 3-
5.8(c) (2d ed. 1982).

4. See, e.g., Crump, The Function and Limits of Prosecution Jury Argument, 28 Sw.
L.J. 505, 524 (1974).
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Law and Order Appeals

One of the most frequently used, yet most subtle, references to law and
order is the comment about the high crime rate.' Prosecutors seldom fail
to remind jurors just 'how unsafe it is in the streets these days.' Such
comments usually serve as an introduction to more blatant remarks, such
as a plea to 'join the war-on-crime.' This war-on-crime speech will sound
something like this:

"How many times have you said to yourself as you pick up your morning
newspaper or turn on your radio or television newscast, has the whole
world gone crazy, when you read about a crime like this, has the whole
world lost its mind? ... When have you said to yourself what can I do,
just one citizen, just one individual, to stop this?"'

In essence, these kinds of arguments overstep the bounds of propriety
when they focus specifically on the accused, the jury, or the jurors' fami-
lies.7 In this vein, one prosecutor argued: "'[I1f you find this man not
guilty. . .[ylou will approve and say, "Okay, Tulsa citizens, it is open
season on spouses. Take your shot." ' "8 Another prosecutor
urged: "'[I]f you want to, you can believe all of it and turn him loose,
and we'll send him down in the elevator with you and his gun.'""

This kind of argument is commonly referred to as the 'safe streets' or
'civic duty' argument.10 It includes appeals to community pressure, such
as a reference to an acquittal as amounting to "'a terrible shame and
expense to the county,' "" and the ploy of equating the accused with a

5. Merrill, The Limits of Prosecutorial Summation-An Overview of Permissible and
Impermissible Final Arguments, 24 S. Tax. L.J. 867, 870 n.29 (1983).

6. Hance v. Zant, 696 F.2d 940, 952 (11th Cir.), cert. denied, 463 U.S. 1210 (1983). See
also Brown v. United States, 370 F.2d 242 (D.C. Cir. 1966):

"Unless we reach that conclusion, ladies and gentlemen of the jury, then this city
must have mrtial law .... If this is what the police officers in the District of
Columbia . .. must contend with, then you, who live here and have to protect
yourselves, you might as well have martial law. You make the choice. You live
with it."

Id. at 246 n.11. Cf. Brooks v. Kemp, 762 F.2d 1383, 1396-97 (11th Cir. 1985) (en banc) ('war-
on-crime' speech, though improper, constituted harmless error).

7. B. GERSHMAN, PROSECUTORIAL MISCONDUCT (1985), ch. 10, at 10-7. See also Vess,
Walking a Tightrope: A Survey of Limitations on the Prosecutor's Closing Argument, 64
J. CraM. L. & CRIMINOLOGY 22, 50 (1973).

8. Meggett v. State, 599 P.2d 1110, 1114 n.3 (Okla. Crim. App. 1979).
9. United States v. McRae, 593 F.2d 700, 706 (5th Cir.) (emphasis in original), cert.

denied, 444 U.S. 862 (1979).
10. Merrill, supra note 5, at 876.
11. People v. McNaspie, 261 A.D. 657, 660, 27 N.Y.S.2d 906, 909 (1941). See also People

v. Pearson, 2 Ill. App. 3d 861, 277 N.E.2d 544 (1972); State v. Agner, 30 Ohio App. 2d 96,
283 N.E.2d 443 (1972). Cf. Holbrook v. State, 126 Ga. App. 569, 191 S.E.2d 348 (1972); State

1036 [Vol. 37
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notorious criminal.' s This type of argument is prohibited' s because, in the
words of one court, "emotional reaction to social problems should play no
role in the evaluation of an individual's guilt or innocence. . . .'", When
the prosecutor begins telling jurors what the community expects of
them," it is time for defense counsel to object.

In sum, attention to two specific facets of the prosecutor's closing is the
key to recognizing appeals to passion and prejudice: emotional appeals
and arguments regarding societal factors that have not been introduced
into evidence. If the argument fits either of these descriptions, it consti-
tutes an impermissible appeal to passion or prejudice.

The Patriotic Pitch

Though this category overlaps somewhat with appeals to passion or
prejudice, it merits separate attention because prosecutors really love to
'wave the flag.' Praise for our system of justice and country are permissi-
ble, but when duty to country is cited as an independent reason for con-
viction, it is time to object.

The most famous case reversing a conviction for this kind of miscon-
duct is Viereck v. United States." In Viereck, the prosecutor made this
patriotic pitch for conviction:

"This is war. It is a fight to the death. The American people are relying
upon you ladies and gentlemen for their protection against this sort of a
crime, just as much as they are relying upon the protection of the men
who man the guns in Bataan Peninsula, and everywhere else."17

Unfortunately, since Viereck the courts have become reticent to hold
that such an argument constitutes reversible error. Though they recognize
the impropriety of the argument, they often feel that the error is harm-
less."8 Nevertheless, an objection should be made to this kind of argument

v. Crawford, 478 S.W.2d 314 (Mo. 1972).
12. See, e.g., People v. Walker, 66 A.D.2d 863, 886, 411 N.Y.S.2d 377, 380 (1978) (argu-

ment that if the accused was not guilty, then "'Lee Harvey Oswald didn't shoot President
Kennedy, Sirhan Sirhan didn't shoot the second Kennedy and Hoffman [sic] didn't kid-
nap the Lindberg baby.' ") (emphasis in original).

13. Cf. United States v. Young, 105 S. Ct. 1038, 1046 (1985) (Supreme Court held prose-
cutor's argument that jury should "do its job" and convict to be improper but upheld con-
viction because defense counsel invited the prosecutor's improper remarks).

14. People v. Williams, 65 Mich. App. 753, 756, 238 N.W.2d 186, 188 (1975).
15. See, e.g., Pennington v. State, 171 Tex. Crim. App. 130, 131, 345 S.W.2d 527, 528

(1961) (" 'The people of Nueces County expect you to put this man away.' ").
16. 318 U.S. 236 (1943).
17. Id. at 247-48 n.3.
18. See, e.g., Brooks v. Kemp, 762 F.2d 1383, 1396-97 (11th Cir. 1985) (en banc) (" 'And,

if we can send a seventeen-year old young man overseas to kill an enemy soldier, is it asking
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because, when combined with objections to other inappropriate remarks,
it may tip the scale for reversal.

Abusing the Accused

Many prosecutors cannot resist name-calling. Next to bringing inad-
missible evidence before the jury, this is the most frequent form of
prosecutorial misconduct."'

Whether the name-calling"0 requires reversal depends on the context of
the comment and the procedural posture of the case.21 More specifically,
the courts will consider whether the comment constitutes a reasonable
deduction from the evidence, is a matter of common knowledge, or im-
plies that the accused is a habitual criminal.22

As a result of this highly subjective test for prejudice, it is difficult to
predict whether a particular comment constitutes reversible error.
Whereas invectives such as "'cheap, slimy, scaly crook,' "25 a "'leech of
society,' -"4 user of" 'Al Capone tactics of intimidation,' "25 and "'junkie,
rat, and sculptor with a knife' "26 have been found prejudicial,27 similar
epithets, such as "'a mad dog,' "2 a "'trafficker in human misery,' ",29 a
"'creature of the jungle,' ",30 and "'a type of worm' ,,' have been found

too much to ask you to go back and vote for the death penalty in this case against William
Brooks .. ' "); United States v. Lawson, 337 F.2d 800, 807-08 (3d Cir. 1964), cert. denied,
380 U.S. 919 (1965).

19. Alschuler, Courtroom Misconduct by Prosecutors and Trial Judges, 50 Tax. L. Rzv.
629, 642 (1972).

20. Though reversals usually involve abuse of the defendant, in some cases courts have
reversed convictions when the prosecutor abused defense witnesses. For examples, see B.
GERSHMAN, supra note 7, at 10-11.

21. Id.
22. Id. at 10-9, 10-10.
23. Alschuler, supra note 19, at 642 (quoting Volkmor v. United States, 13 F.2d 594, 595

(6th Cir. 1926)).
24. Alschuler, supra note 19, at 642 (quoting State v. Owen, 73 Idaho 394, 408, 253 P.2d

203, 211 (1953)).
25. Alschuler, supra note 19, at 642 (quoting Homer v. Florida, 312 F. Supp. 1292, 1295

(M.D. Fla. 1967), alf'd, 398 F.2d 880 (5th Cir. 1968)).
26. Alschuler, supra note 19, at 642 (quoting People v. Hickman, 34 App. Div. 2d 831,

831, 312 N.Y.S.2d 644, 644 (1970)).
27. See also B. GERSHMAN, supra note 7, at 10-9 through 10-11 (listing a variety of de-

rogatory remarks condemned by courts).
28. A1schuler, supra note 19, at 642 (quoting Commonwealth v. Capps, 382 Pa. 72, 79,

114 A.2d 338, 342 (1955)).
29. Alschuler, supra note 19, at 642 (quoting United States v. Markham, 191 F.2d 936,

939 (7th Cir. 1951)).
30. Alschuler, supra note 19, at 642 (quoting State v. Goodwin, 189 La. 443, 446, 179 So.

591, 599 (1938)).
31. Alschuler, supra note 19, at 642 (quoting United States v. Walker, 190 F.2d 481, 484
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acceptable.2 In any event, when the name-calling starts, it is time to ob-
ject. Depending on the circumstances of the case, a reviewing court may
well find that the invectives constitute reversible error.

Implying that the Accused Has Threatened Witnesses

Though not common, this type of misconduct can be deadly. The
courts readily acknowledge the prejudicial nature of comments that insin-
uate that the accused threatened, killed, or bribed a potential witness."
Such remarks can slip by, however, because they are easily masked by
implication. The trick is to recognize these comments for what they are
when they are made so that an appropriate objection will preserve the
error.

One standard argument to watch for is the explanation that a witness'
demeanor can be explained only by the fact that the witness was scared."
Similarly, in cases in which *witnesses are being held in protective cus-
tody, one must look out for any comment that suggests that the protec-
tive custody was ordered to protect the witnesses from harm by the
accused3 5

Speculation about the reasons a witness testified a certain way or did
not testify at all is the key ingredient to this kind of improper argument.
When a prosecutor, therefore, begins to speculate, the defense attorney
must be ready to object. Otherwise, defense counsel might fall victim to a
prejudicial argument like the following supposed explanation for the pre-
trial death of a key informant in a narcotics prosecution: "'We know
Stan is dead. Why is he dead, we don't know. One of the officers said he
was killed. Maybe [death was] the price that Stan paid for the one decent
act .... Perhaps the price he paid for his new found profession.' ",6

Appeals to Racial, National, and Religious Prejudice

Though not prosecutorial standard fare, comments regarding race, reli-

(2d Cir. 1951)).
32. See also B. GERSHMAN, supra note 7, at 10-9 through 10-11 and Vess, supra note 7,

at 42-43 n.171 (listing a variety of derogatory remarks found acceptable).
33. B. GERSHMAN, supra note 7, at 10-11, 10-12.
34. See United States v. Modica, 663 F.2d 1173, 1180 (2d Cir. 1981), cert. denied, 456

U.S. 989 (1982) (trial court erred in overruling defense attorney's objection to prosecutor's
suggestion that witnesses' demeanor disclosed fear when prosecutor mentioned name of one
of accused's unidentified companions during examination of these witnesses).

35. See United States v. Rios, 611 F.2d 1335, 1342-43 (10th Cir. 1979) (prejudicial error
for trial court to allow prosecutor to imply that accused had threatened government wit-
nesses held in protective custody).

36. B. GERSHMAN, supra note 7, at 10-12 (quoting People v. Ashwal, 39 N.Y.2d 105, 108,
347 N.E.2d 564, 566, 383 N.Y.S.2d 204, 206 (1976)).
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gion, and national origin are not relics of the past. Courts have reversed
convictions in cases in which the prosecution injects such remarks, when
the comments have no factual relevance but are merely used to inflame
the jury.37

Racial appeals are the most common of the three. Though now more
rhetorically sophisticated and less used, these tools of persuasion are not
uncommon. For example, one court reversed a conviction when the prose-
cution injected race to enhance the credibility of its police wit-
ness: "'The fact is that Officer Dorman is black and the Defendant is
black . . . .If she's lying she's lying against a member, a person that is
black . . . a member of her own race."'"

Prosecutors less frequently make appeals to religious prejudices,' with
Jewish defendants serving as the most popular targets.40 Likewise, ap-
peals to prejudices against national groups are not extremely prevalent.
In these days of media bombardment, however, with themes like 'my
baby is American made,' more appeals to national prejudice may be
made.

Appeals to Wealth and Class Bias

Appeals to class and wealth bias are highly improper because they may
arouse anger among less-wealthy jurors by equating money with wrongdo-
ing." Nevertheless, courts usually find that this intemperance does not
constitute reversible error.4 2

These appeals also can be aimed at jurors' reluctance to 'foot the bill'
for criminals. Frequently, these appeals are found today in capital murder
cases when prosecutors urge execution as the preferred sentence "to save
the taxpayers' money. '43 The courts thus far have held that such com-

37. See Merrill, supra note 5, at 872.
38. McFarland v. Smith, 611 F.2d 414, 416 (2d Cir. 1979).
39. Merrill, supra note 5, at 872.
40. See, e.g., Skuy v. United States, 261 F. 316, 320 (8th Cir. 1919) (the testimony of one

Christian is worth more than that of all Jews); Rosenthal v. United States, 45 F.2d 1000,
1003 (8th Cir. 1930) (" '1 never knew of a Jew before that would surrender a piece of a
warehouse ... for nothing.' ").

41. B. GERsHMAN, supra note 7, at 10-18.
42. Id. at 10-18, 10-19.
43. See Brooks v. Kemp, 762 F.2d 1383, 1396 (11th Cir. 1985) (en banc).

"[I]f he's given life, it cost [sic] money to keep him, thousands of dollars a year to
keep a prisoner housed, fed and clothed, and medical care, why should the taxpay-
ers, and that's you folks, all of us, why should the taxpayers have to keep up
somebody like William Brooks the rest of his life when he's done what he's done?"

Id. Tucker v. Kemp, 762 F.2d 1480, 1488 (11th Cir. 1985) (en banc) (" 'thousands and
thousands and thousands of taxpayers' dollars' that would have to be spent imprisoning
Tucker for life ... .

1040 [Vol. 37
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ments do not require reversal of a death sentence. 4

It can only be surmised that this is the court's response to the public,
demand to get on with the executions. An objection should be interposed
again,"' however, because in the fast-developing and ever-changing areas
of capital punishment litigation, it would not be surprising to see some
courts accept the defense point of view on this issue."'

Appeals to Jurors as Parents

Heightened public awareness and prosecution of child abuse and drug
cases makes this an area of growing concern. Prosecutors can influence
jurors by appealing to them in their parent role with the suggestion that
if the accused is not convicted, their own children might be the accused's
next victims.'

7

Appeals like the following one used in the prosecution of attempted
rape of a six-year-old girl are sometimes made: "Don't let him out run-
ning around the street 'cause if any of you have any daughters and if this
defendant ever got the opportunity your daughter could be the next one
.... ' , Personally, an attorney may share the prosecutor's sentiment.
Professionally, an attorney should object, because such arguments may
persuade jurors to convict out of fear rather than on the evidence.

References to Victims

The majority of jurisdictions disallow' pleas for sympathy based upon
the sufferings of the victim, bereavement of the victim's relatives, or the
disadvantageous circumstances of the victim." Basically, the further the
plea for victim sympathy departs from the factual issues the jury must

44. Brooks v. Kemp, 762 F.2d 1383, 1415 (11th Cir. 1985) (en banc); Tucker v. Kemp,
762 F.2d 1480, 1488 (11th Cir. 1985) (en banc). Compare Caldwell v. Mississippi, 105 S. Ct.
2633 (1985), in which the Supreme Court applied an eighth amendment standard to the
prosecutor's improper closing argument in the penalty phase of a capital case and set the
death sentence aside. This standard is more exacting than the one employed by the Elev-
enth Circuit in Brooks v. Kemp, 762 F.2d 1383 (11th Cir. 1985) (en banc), and Tucker v.
Kemp, 762 F.2d 1480 (11th Cir. 1985) (en banc), and, therefore, under the Supreme Court's
new and more exacting standard, it is possible that the courts will hold that arguments for
the death penalty to save the taxpayers' money constitute reversible error.

45. An attorney should articulate the objection on the basis of the eighth and fourteenth
amendments. See Caldwell v. Mississippi, 105 S. Ct. 2633 (1985).

46. Id.
47. B. GERSHMAN, supra note 7, at 10-19.
48. State v. Groves, 295 S.W.2d 169, 173-74 (Mo. 1956). See also Piesik v. State, 572

P.2d 94, 95 n.4 (1977) ("'A lot of you are parents; a lot of you have children; and some of
you are grandparents. Do you seriously want a man that does this sort of thing running
around?. . . Do you want Mr. Piesik out there on the streets with your children?' ").

49. Crump, supra note 4, at 525.
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decide, the more likely it is to meet with court disapproval.5

Whether a reviewing court will find such a comment to be prejudicial
depends most on the particular jurisdiction. For example, arguments that
decedent's wife and six children were left hungry,5 1 and that jurors should
have felt sympathy for the victim's family rather than the accused,' 2 re-
suited in reversals.53 Arguments that seemed more prejudicial made in
other jurisdictions, that jurors should consider their own wives and chil-
dren being made widows and orphans" and that the family of the rape
victim was entitled to protection just like jurors' mothers, daughters, and
sisters,' however were held not to require reversal." For purposes of trial
preparation, attorneys should assume the jurisdiction disapproves of such
remarks and make the appropriate objection.

B. Violating the Accused's Privilege Against Self-Incrimination

The prosecutor can infringe on the accused's privilege against self-in-
crimination in three ways during closing argument: by commenting on
the accused's failure to testify, by arguing that the accused failed to call
certain witnesses, and by remarking that the accused remained silent af-
ter arrest. These three tactics of misconduct are discussed separately
below.

Comments Regarding the Accused's Failure to Testify

The fifth amendment's privilege against self-incrimination prohibits
the prosecution from commenting on the defendant's failure to testify."
Nevertheless, probably more alleged violations of this principle appear in
appellate decisions than any other argument issue due to the infinite vari-
ety of ways in which prosecutors attempt to circumvent it." As long as
the challenged comments are unambiguous, the principle is easy to apply.
Unambiguous comments made during trial, such as "'[t ] hese things he
has not seen fit to take the stand and deny or explain,"" and the "'[de-

50. Id.
51. Lowman v. State, 38 Ala. App. 612, 614, 91 So. 2d 697, 699 (1956).
52. Id. at 614, 91 So. 2d at 699; Breniser v. State, 267 So. 2d 23, 26 (Fla. Dist. Ct. App.

1972).
53. Breniser v. State, 267 So. 2d 23, 25 (Fla. Dist. Ct. App. 1972).
54. Kinslow v. State, 85 Ark. 514, 518, 109 S.W. 524, 526 (1908).
55. People v. Wilson, 131 Ii. App. 2d 731, 738, 264 N.E.2d 492, 498 (1970).
56. Kinslow v. State, 85 Ark. 514, 519, 109 S.W. 524, 526; People v. Wilson, 131 Il. App.

2d 731, 739, 264 N.E.2d 492, 499.
57. Griffin v. California, 380 U.S. 609, 612-14 (1965).
58. Crump, supra note 4, at 514.
59. Griffin v. California, 380 U.S. 609, 611 (1965).

[Vol. 371042
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fendant] has been very quiet,"'" result in reversals.'
When the prosecutor indirectly and cleverly argues that the prosecu-

tion's case is uncontradicted, uncontested, uncontroverted, unrefuted, un-
denied, unimpeached, or undisputed, application of the rule becomes
much more difficult.2 In these instances, the majority of jurisdictions
permit the prosecutor to remind the jury that the prosecution's evidence
is uncontradicted, as long as there exists some witness other than the ac-
cused whom the accused could have called to refute it.6s

Questions posed by other types of indirect comments, such as those
concerning either the defense itself or defense counsel, are even more vex-
ing." In these instances, reviewing courts must conduct a highly subjec-
tive analysis. They must first determine whether the prosecutor mani-
festly intended to comment on the accused's silence.es Then, they must
decide whether the character of the comment was such that a jury would
naturally and necessarily construe it as a comment on the accused's
silence."

This two-part test for indirect comments poses a major appellate hur-
dle for the accused because it is so subjective and because of its prosecu-
tion oriented exceptions. For example, courts have held that the prosecu-
tor may comment on the failure of the defense counsel, as opposed to the
defendant, to counter or explain evidence.67 Additionally, if counsel in-

60. United States v. Rodriguez, 627 F.2d 110, 111 (7th Cir. 1980).
61. Griffin v. California, 380 U.S. 609, 615 (1965); United States v. Rodriquez, 627 F.2d

110, 114 (7th Cir. 1980).
62. See B. GERSHMAN, supra note 7, at 10-21 for cases in which the prosecution used

these terms.
63. Crump, supra note 4, at 514. See Vess, supra note 7, at 37. Unfortunately, this ma-

jority rule is becoming more prosecution oriented as a result of the ever-increasing use of
the harmless error rule. See United States v. Hasting, 461 U.S. 499, 512 (1983) (prosecutor's
repeated references to defendants' failure to 'challenge' the prosecution's proof, though er-
ror, was harmless beyond a reasonable doubt); see also Lockett v. Ohio, 438 U.S. 586, 595
(1978) (reference to 'uncontradicted' was a permissible response to defense counsel). Even in
those cases in which the remark is clearly aimed at the accused, the prosecution may escape
reversal through reliance on the harmless error rule.

64. Cases in which there are multiple defendants, not all of whom testify, provide a good
example. In these instances, if the prosecutor refers to the fact that only some defendants
testified are the fifth amendment rights of those who did not testify violated? Yes. See Vess,
supra note 7, at 38.

65. An interesting example is provided by Owen v. State, 656 S.W.2d 458 (Tex. 1983), a
capital case in which the prosecutor argued that defendant should be executed because,
among other reasons, he showed no remorse for the murder. The reviewing court held that
because defendant had not testified, the prosecutor's comment constituted an impermissible
comment on defendant's privilege against self-incrimination. Id. at 459.

66. United States v. Stuart-Caballero, 686 F.2d 890, 892 (11th Cir. 1982), cert. denied,
459 U.S. 1209 (1983); see also Merrill, supra note 5, at 874.

67. United States v. Bright, 630 F.2d 804, 825 (5th Cir. 1980).
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jects unsubstantiated assertions through argument, the prosecution will
be permitted to remind the jury that the defense contentions are not sub-
stantiated by the evidence.' Accordingly, comments such as "'I don't re-
call any testimony about that . ... Certainly none of them testified
about that' "60 in response to the defense's opening statement claim that
it would present certain evidence (that it never presented) are
permissible.

70

Commenting on the Accused's Failure to Call Witnesses

Prosecutors also favor commenting on the defense's failure to call wit-
nesses.71 In most instances, courts permit prosecutors to make these com-
ments,7 2 except when the remarks could be viewed as commenting on the
accused's failure to testify.7" It is also improper to remark that the de-
fense should have called a witness, when the prosecutor knows that the
witness would have invoked the fifth amendment privilege if called to tes-
tify.7 14 The same is true if the prosecutor comments on the absence of
testimony from a codefendant, an accomplice not on trial, or someone
already found guilty of the act for which the accused is on trial.7 5 Finally,
such comments are impermissible if the witness is equally accessible to
both sides.7 6

The same result follows with respect to the accused's failure to produce
evidence.7 7 Such comments surface most often in the context of guns and
fingerprints.7 ' If the prosecutor improperly asserts that the accused al-
tered, or could have produced, particular evidence, when there is no evi-
dentiary support for this assertion, there is precedent for reversal.7 9

Comments Respecting the Accused's Post Arrest Silence

In 1976, the United States Supreme Court held that it is improper to

68. Id. at 826-28.
69. United States v. Hartley, 678 F.2d 961, 983 (11th Cir. 1982), cert. denied, 459 U.S.

1170 (1983).
70. United States v. Hartley, 678 F.2d 961, 983 (11th Cir. 1982).
71. See B. GRRSHMAN, supra note 7, at 10-23.
72. See Vess, supra note 7, at 46-48.
73. United States v. Merryman, 630 F.2d 780, 788 (10th Cir. 1980).
74. United States v. Miller, 460 F.2d 582, 588 (10th Cir. 1982).
75. Id.
76. United States v. Arendale, 444 F.2d 1260, 1266 (5th Cir. 1971). See Vess, supra note

7, at 47 n.198.
77. Vess, supra note 7, at 48.
78. Id.
79. See, e.g., People v. Beier, 29 Ill. 2d 511, 516-17, 194 N.E.2d 280, 283 (1963) (argu-

ment that the accused must have wiped her prints from the gun was highly improper in the
absence of any evidence that there were no prints on gun or that it had been wiped clean).
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comment on an accused's post arrest, post-Miranda warning silence."0

The Court reasoned that because the accused has a right to rely on the
Miranda warning assurance that his silence will not be used against him
in any way, due process would be violated by allowing the prosecution to
imply guilt from the accused's reliance on his constitutional rights.8' In
three subsequent decisions, however, the Court has narrowed this holding
considerably.2

Initially, the Court narrowed its earlier ruling by holding that it is per-
missible to impeach the accused with his or her prearrest silence."s Next,
the Court decided that there is nothing wrong with impeaching the ac-
cused with a post arrest, post-Miranda warning inconsistent statement
(as opposed to mere silence)." Finally, the Court completed eviscerating
its 1976 rule by holding that the prosecution may impeach the accused
with his or her post arrest silence, so long as no Miranda warnings were
given85

In most cases, comments concerning the accused's silence will arise dur-
ing the course of cross-examination of the accused. Invariably, the prose-
cutor will resurrect and expound upon them in closing argument. Defense
counsel is not likely to be surprised by such arguments.

If an attorney lets down his guard, however, even momentarily, he
might miss a critical objection. Attorneys, therefore, must be acutely sen-
sitive to the sound of these damaging remarks, such as, "'the defendant
didn't tell police they had the wrong man,"'s or "'the defendant didn't
explain his whereabouts at the time of the crime," " or "'didn't give his
alibi."'" If the accused took advantage of the rights read to him or her
by law enforcement officials after arrest, a timely objection to such com-
ments will preserve reversible error.6 9

C. References to Matters Outside the Record

A prosecutor must not misstate the evidence, mislead the jury about
inferences it may draw, or intentionally argue on the basis of facts outside

80. Doyle v. Ohio, 426 U.S. 610, 619-20 (1976).
81. Id.
82. See Fletcher v. Weir, 455 U.S. 603 (1982); Anderson v. Charles, 447 U.S. 404 (1980);

Jenkins v. Anderson, 447 U.S. 231 (1980).
83. Jenkins v. Anderson, 447 U.S. 231, 231 (1980).
84. Anderson v. Charles, 447 U.S. 404, 409 (1980).
85. Fletcher v. Weir, 455 U.S. 603, 605-07 (1982). See also South Dakota v. Neville, 459

U.S. 553 (1983) (refusal to submit to blood test may be introduced into evidence at drunk
driving trial without violating the fifth amendment).

86. United States v. Boyd, 620 F.2d 129, 131 (6th Cir.), cert. denied, 449 U.S. 855 (1980).
87. Williams v. Zahradnick, 632 F.2d 353, 356-57 (4th Cir. 1980).
88. United States v. Rowe, 618 F.2d 1204, 1206-07 (7th Cir. 1980).
89. See B. GRRSHMAN, supra note 7, at 10-25 for other examples.
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the record, unless the facts are matters of common public knowledge or
matters of which the court may take judicial notice.'0 This rule is based
on the fact that such comments are extremely damaging to the defense,
because juries place great weight on assertions made by the prosecutor.9 1

In the words of the Supreme Court, "improper suggestions, insinuations
and, especially, assertions of personal knowledge are apt to carry much
weight against the accused when they should properly carry none." 2

Despite this judicial prohibition, prosecutors often fervently inject ex-
trinsic factors into their arguments. The paragraphs below catalogue the
numerous and innovative ways in which prosecutors 'reach out and touch'
the accused when the evidence will not do it for them.

Predicting the Consequences of the Verdict

If the prosecution is really bloodthirsty, or if its case is not going well,
then attorneys should beware of the 'crystal ball' argument. In these in-
stances, the prosecutor will not be able to resist the opportunity to pre-
dict the accused's future for the jury.

The three danger zones include: References to appellate review; argu-
ments of mitigation; and arguments for aggravation." In reference to ap-
pellate review, a red light should appear when the prosecutor reveals to
the jury that the accused, if convicted, will have an automatic right to
appeal to a higher court." With respect to arguments for mitigation,
lights should flash when the prosecution refers to the possibility or
probability that the accused, if convicted, will receive a light sentence or
some other form of lenient treatment, such as probation, executive clem-
ency, or parole."' Finally, with regard to arguments for aggravation, bells
should ring when a prosecutor makes misleading statements concerning
the consequences of a not guilty verdict. Prosecutors use common themes
such as the accused will be released if found not guilty by reason of in-
sanity" or a life sentence never really means life.'7

90. ABA STANDARDS FOR CmMNAL JUSTIcE, TRR PRosacUriON FUNCTION, Standards 3-
5.8(a), 3-5.9.

91. Berger v. United States, 295 U.S. 78, 88 (1935).
92. Id.
93. B. GERSHMAN, supra note 7, at 10-42, 43.
94. See Caldwell v. Mississippi, 105 S. Ct. 2633 (1985). Such predictions serve to lessen

the jury's sense of responsibility and minimize the seriousness of a guilty verdict. See also B.
GERSHMAN, supra note 7, at 10-42.

95. See, e.g., Fryson v. State, 17 Md. App. 320, 322-23, 301 A.2d 211, 212 (1973) (defend-
ant would get probation). These kinds of predictions are prejudicial because they relieve the
jury of its responsibility to try the case on the facts only, exploit feelings of sympathy for
the accused, and negate the requirement of proof beyond a reasonable doubt. See also B.
GERSHMAN, supra note 7, at 10-42.

96. See, e.g., Whisenhant v. State, 370 So. 2d 1080, 1102 (Ala. Crim. App. 1979).
97. State v. Willie, 410 So. 2d 1019, 1032 (La. 1982). Cf. California v. Ramos, 463 U.S.
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Additionally, prosecutors sometimes improperly allude to the range of
possible punishments during their argument at the guilt-innocence stage
of trial." Moreover, in capital cases that proceed to a penalty hearing
following a guilty verdict, prosecutors sometimes predict that the defend-
ant will kill fellow prisoners, prison guards and their families, escape, or
kill other members of the public."

As a rule of thumb, whenever the prosecutor begins to 'predict' any-
thing, an objection should immediately be made because it is critical to
stop the prosecutor before the prediction is articulated. Not only are
these predictions inherently prejudicial, but the failure to prevent even
one can deal the defense a devastating blow.

Availability of Unused Evidence

Previously, this Article reviewed the impropriety of prosecutorial com-
ment on the defense's failure to produce witnesses or evidence. 10 0 In con-
trast, the following discussion will consider prosecutorial comments on
the prosecution's reasons for not presenting certain of its own evidence.

A classic prosecutorial bolster to an otherwise floundering case is the
proposition that there is additional evidence the prosecution has been un-
able to enter into evidence because of legal rules, trial tactics, administra-
tive convenience, or defense objections. This kind of argument is highly
improper.10 Prosecutors most often present these arguments when they
claim that there are large numbers of witnesses that could have been, but
were not, called to testify. 0 2 Most typically, the prosecutor veils an im-
proper statement through an 'explanation' to the jury that enough evi-
dence for conviction has already been presented, so he is not going to
bother the jury with additional witnesses whose testimony would only be
repetitive.' °"

992 (1983) (instruction to jury at penalty phase that governor could commute sentence of
life without parole to life with the possibility of parole does not violate the eighth or four-
teenth amendments; nevertheless, Justice Marshall pointed out in dissent that 25 of the 28
state courts have held that the jury should not consider the possibility of pardon, parole or
commutation. Id. at 1026 (Marshall, J., dissenting)).

98. Merrill, supra note 5, at 876.
99. See Tucker v. Kemp, 762 F.2d 1496, 1507 (11th Cir. 1985) (en banc); Hance v. Zant,

696 F.2d 940, 952 (11th Cir. 1983), cert. denied, 463 U.S. 1210 (1983).
100. See supra notes 71-79 and accompanying text.
101. B. GE-SHMAN, supra note 7, at 10-35; Crump, supra note 4, at 519; Vess, supra note

7, at 45.
102. See, e.g., Ginsburg v. United States, 257 F.2d 950, 954 (5th Cir. 1958) (" 'I could

probably have fifty people in here who would show that he isn't a good character.'") See
also Thompson v. State, 318 So. 2d 549 (Fla. Dist. Ct. App. 1975).

103. People v. Webb, 68 A.D.2d 331, 417 N.Y.S.2d 92 (1979).
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The courts do not sanction extra-record 'explanations,' so one must be-
ware of them. The following examples of typical arguments that were
held to be prejudicial may sometimes be expected: "'Well, ladies and
gentlemen, we can't tell you everything he did after his arrest and he
knows it. Maybe when this is over I will tell you what he did when he was
arrested.'" "'There are many things that you must want to know
about this case that the law deprives you from knowing, properly I sup-
pose, but I am just frustrated and burned with the idea that I would like
to tell you things that I can't.' ",ca

Reference to Other Crimes of the Accused

Prosecutors often attempt to prejudice the jury with otherwise inad-
missible references to the accused's criminal record."es First, they imper-
missibly refer to the accused's 'rap sheet'"0 or to his appearance in police
'mug shots' or 'mug books.' 0 s Second, they improperly comment that a
particular witness met or had contact with the accused during incarcera-
tion.109 Third, they suggest that the accused is a professional or habitual
criminal, either by referring to the accused as a 'repeater'1 " or some other
suggestive term, or by cleverly implying past misdeeds: "'And we don't
know how many other girls this old Simmons has carried off that way who
have never complained.' "11

Prosecutors do not comment only on prior convictions. Quite often,
they also imply that the accused, if acquitted, would walk out the door
and commit more crimes.112 Such comments are improper,1 and often
are in this form: "'Gentlemen, if this man is sent out on the street to do
the very same thing, the only question that can never be resolved, if you
will, or put in the same position to ask, "Am I to be next?" ' M,

In cases when the accused's record has been exposed during testimony,

104. People v. Emerson, 97 Ill. 2d 487, 496, 455 N.E.2d 41, 45 (1983).
105. Joyner v. State, 436 S.W.2d 141, 142 (Tex. Crim. App. 1968). See also Common-

wealth v. Bolden, 227 Pa. Super. 458, 459, 323 A.2d 797, 799 (1974) (" 'there are certain
things that I cannot tell you referring to this case' ").

106. Vess, supra note 7, at 40.
107. Id.
108. Humphrey v. State, 452 P.2d 173 (Okla. Crim. App. 1969); Jones v. State, 194 So.

2d 24 (Fla. Dist. Ct. App. 1957). See Vess, supra note 7, at 40.
109. See People v. Dunn, 26 A.D.2d 381, 275 N.Y.S.2d 285 (1966).
110. State v. Nickens, 403 S.W.2d 582, 588 (Mo. 1966). See Vess, supra note 7, at 40-41.
111. Simmons v. State, 139 Fla. 645, 649, 190 So.756, 758 (1939).
112. One commentator feels that the prohibition against implying future criminal acts is

"the most commonly violated rule by prosecutors." DeFoor, Prosecutorial Misconduct in
Closing Arguments, 7 NovA. L.J. 443, 463 (1983).

113. Id.
114. Id. (quoting Davis v. State, 214 So. 2d 41, 42 (Fla. Dist. Ct. App. 1968)).
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the prosecutor should not be allowed to argue that prior convictions are
evidence of the accused's guilt.116 Though it is permissible to impeach an
accused with certain prior convictions, the prosecutor is not permitted to
argue that this evidence should be considered substantive evidence of the
accused's predisposition to commit crimes.""

Going Beyond the Parameters of the Evidence

Although it is improper for prosecutors to refer intentionally to non-
public matters outside the record,"1 they sometimes cannot resist the
temptation to tell the jury things it is not supposed to know. It is not
surprising to hear prosecutors commenting on such improper subjects
as: Private conversations with witnesses, reasons why a confidential in-
formant could not be found, a co-conspirator's guilty plea, an accom-
plice's confession, polygraph tests, and evidence that has been
excluded.'"

This phenomenon is not restricted to closing argument. It also extends
to opening statements in which careless prosecutors refer to matters that
are nonprovable or never proved." s Usually, this occurs when the prose-
cutor attacks the character of the accused, forgetting that the accused's
reputation and record can be introduced only if and after opened up by
the defense. 20 If, after such an opening statement, the defense does not
open up these areas, leaving the prosecution with no way to prove the bad
reputation or record of the accused, the prosecutor will have caused re-
versible error.' 2'

Insinuating That Factual Issues Have Already Been Decided

Prosecutors infringe on the jury's fact-finding function and the ac-
cused's presumption of innocence when they suggest that relevant factual
findings have already been made." 2 Prosecutors communicate their insin-

115. Davis v. State, 214 So. 2d 41, 42 (Fla. Dist. Ct. App. 1968).
116. See, e.g., State v. Sanders, 634 S.W.2d 525, 528 (Mo. Ct. App. 1982); People v. Me-

jias, 72 A.D.2d 570, 570-71, 420 N.Y.S.2d 737, 738 (1979); State v. Moran, 141 Vt. 10, 19-20,
444 A.2d 879, 883-84 (1982).

117. ABA STANDARDS FOR CimmtL JUSTiCE, THs PosacwtoN FUNCTION, Standard 3-5.9
(2d ed. 1982). See MODEL CODE OF PROFSSMIONAL REsPONSELrry DR 7-106(C)(3) (1976).

118. See B. GERSHMAN, supra note 7, at 10-37.
119. Ex parte Whisenhant, No. 83-33 (Ala. May 11, 1984) (reference to prior crimes of

defendant); Post v. State, 315 So. 2d 230 (Fla. 1975) (reference to prior criminal record);
State v. Serrano, 17 Ariz. 473, 498 P.2d 547 (1972) (reference to defendant's criminal
background).

120. Post v. State, 315 So. 2d 230, 231 (Fla. 1975).
121. Jones v. United States, 338 F.2d 553, 555 (D.C. Cir. 1964).
122. B. GERSHMAN, supra note 7, at 10-39, 10-40.
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uations to the jury in many ways, such as: By suggesting that the trial
evidence was presented to a grand jury that returned an indictment;1 23 by
stating that a prior jury had already passed favorably on a particular wit-
ness' testimony;1" and by implying that if the evidence was insufficient,
the trial judge would have dismissed the indictment.12 Any time a prose-
cutor implies extra-record 'fact-findings,' an objection should therefore be
made. If the trial court does not sustain the objection, reversible error is
preserved.'26

Misrepresenting the Law or the Evidence

The prosecution is prohibited from misstating either the law or the evi-
dence of the case."17 Unfortunately, because many of these statements are
made inadvertently or are very technical, the appellate courts usually ex-
cuse them. 1 8 Deliberate falsehoods, however, can lead to reversal, due to
their egregious nature." 9 Some examples of inexcusable conduct in-
clude: Referring to an object in the accused's possession with the intent
that the jury infer that the object was the murder weapon; 30 falsely as-
serting that the accused's fingerprints were found at the crime scene;13 '
and commenting on the fact that accused had failed to take an intoxime-
ter test, when he had consented to such a test but it had not been admin-
istered.1 3 2 One overzealous prosecutor in a rape-murder case even argued
that the accused's undershorts were stained with blood when he knew
that the stain was paint.1 3 '

While most trial courts permit the prosecution to quote instructions
that will be given in the particular case, the privilege to quote does not
extend to the holdings of appellate courts, even if the quote is accurate."
The reason for this prohibition is the same as that given by the Supreme
Court with respect to prosecutorial assurances; that is, because jurors are
impressed by the cloak of state authority in which judges and prosecutors

123. See, e.g., United States v. Lewis, 423 F.2d 457, 459 (8th Cir.), cert. denied, 400 U.S.
905 (1970).

124. United States v. Wiley, 534 F.2d 659, 665 (6th Cir.), cert. denied, 425 U.S. 995
(1976).

125. United States v. Gambert, 410 F.2d 383, 384 (4th Cir. 1969); Rupard v. Common-
wealth, 475 S.W.2d 473, 477 (Ky. 1971).

126. United States v. Gambert, 410 F.2d 383, 384 (4th Cir. 1969).
127. Id.
128. B. GERSHMAN, supra note 7, at 10-40, 10-41.
129. Id. at 10-40.
130. People v. Johnson, 61 A.D.2d 923, 403 N.Y.S.2d 11 (1978).
131. Smith v. State, 282 Ala. 268, 210 So. 2d 826 (1968).
132. State v. Streitz, 276 Minn. 242, 150 N.W.2d 33 (1967).
133. Miller v. Pate, 386 U.S. 1 (1967).
134. See Tindall v. State, 99 Fla. 1132, 1143, 128 So. 494, 498 (1930).
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are wrapped, the impact of the comment is likely to be devastating.'"
A recent capital case, Drake v. Kemp,136 provides a good example of the

impropriety of quoting law. During his argument for a death sentence, the
prosecutor openly quoted supportive law-and-order passages from two
Georgia Supreme Court decisions, both more than 100 years old (without
revealing this fact to the jury). He quoted, inter alia, the following
propositions:

'We have, however, no sympathy with that sickly sentimentality that
springs into action whenever a criminal is at last about to suffer for a
crime. It may be a sign of a tender heart, but it is also a sign of one not
under proper regulation. Society demands that crime shall be punished,
and criminals warned, and the false humanity that starts and shudders
when the axe of justice is ready to strike is a dangerous element for the
peace of society .... We have had too much of this mercy. It is not true

- mercy. It only looks to the criminal, but we must insist on mercy to
society."

37

The reviewing court found these and other quotes to be misleading and
prejudicial, and set aside the defendant's death sentence. 8

D. Expressions of Personal Beliefs and Opinions

In theory, a prosecutor should not state his or her personal belief in the
accused's guilt or the truth or falsity of testimony.13 9 In practice, prosecu-
tors frequently get carried away in the heat of the moment and express
wide-ranging opinions, from endorsing the credibility of their witnesses to
their belief in the defendant's guilt.

These personal expressions are especially damaging, because the jury is
likely to accept them as true. ' " The recent comments of the United
States Supreme Court underscore this point:

The prosecutor's vouching for the credibility of witnesses and expressing
his personal opinion concerning the guilt of the accused pose two dan-
gers: such comments can convey the impression that evidence not
presented to the jury, but known to the prosecutor, supports the charges
against defendant and can thus jeopardize the defendant's right to be
tried solely on the basis of the evidence presented to the jury; and the
prosecutor's opinion carries with it the imprimatur of the Government

135. Berger v. United States, 295 U.S. 78, 88-89 (1935).
136. 762 F.2d 1449 (11th Cir. 1985) (en banc).
137. Id. at 1458 (quoting Eberhart v. State, 47 Ga. 598, 610 (1873)).
138. Id. at 1461.
139. See ABA STANDARDS FOR CRIMINAL JUSTICE. THE PROSECUTnON FUNCTION, Standard

3-5.8(b) (2d ed. 1982); MODEL CODE OF PaorsSIONAL REsPoNstalLrry DR 7-106(4) (1976).
140. See Berger v. United States, 295 U.S. 78, 88-89 (1935).

19861 1051



MERCER LAW REVIEW

and may induce the jury to trust the Government's judgment rather than
its own view of the evidence. 1

Because it is critical to stop the prosecution from articulating personal
beliefs and opinions, the defense attorney must become familiar with the
many different forms in which they come. The following sections present
numerous examples to assist in this endeavor.

Vouching for the Credibility of Witnesses

Personal Vouching. The first and most obvious way that prosecutors
express beliefs in the truthfulness of their witnesses is through use of per-
sonal remarks, such as "I know" or "I believe" or "I think." Skillful pros-
ecutors are less direct. They repeatedly use the word "truth," as in "and
that's the truth."

The red flag should be waving for the defense attorney when he hears
the words "I" and "truth" repeatedly. If the defense attorney is not
watchful, the prosecution may benefit from arguments such as: "'thank
God for [the state's witnesses], I might add, and for the Columbus Police
Department, too. I'll sleep better tonight and I feel that each of you will
too, because of the work they did in this case.' "142

Extra-Record Verification. This technique utilizes references to
matters outside the record to verify the witness' testimony. In other
words, the prosecutor assures the jury that the witness' testimony has
been checked out and has passed prosecutorial screening. Sometimes the
comments are obvious, as in "'believe me, these police officers know full
well what's going on here.' ",148 At other times, they are more subtle:

"Detective Sellers has been pointed out throughout the trial as sitting in
the courtroom during the testimony, particularly of John Harvey Adam-
son. I would suggest to you that Detective Sellers is not here on vacation.
He had a mission to serve and that mission was to sit and listen to the
testimony of John Harvey Adamson."11"

Promises of Truthfulness. Oftentimes prosecutors will strike bar-

141. United States v. Young, 105 S. Ct. 1038 (1985).
142. Hance v. Zant, 696 F.2d 940, 951 (11th Cir. 1983). See also United States v. Modica,

663 F.2d 1173, 1178 (1981) (" 'I'm here to tell you that Mr. Amato's testimony when it
relates to the evidence in this case is truthful.' "); United States v. Garza, 608 F.2d 659, 662
(5th Cir. 1979) (" '1 think these Drug Enforcement Administration people are professionals
.... I think their motives are pure as the driven snow.' "); Gradsky v. United States, 373
F.2d 706, 710 (5th Cir. 1967) ("'the government representatives don't put a witness on the
stand unless there appears to be some credibility, until he appears to be a truthful wit-
ness' ") (emphasis in original).

143. Commonwealth v. Villalobos, 7 Mass. App. Ct. 905,905, 388 N.E.2d 701,702 (1979).
144. United States v. Roberts, 618 F.2d 530, 533 (9th Cir. 1980).
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gains with witnesses for their testimony. In some instances, these agree-
ments will include a provision in which the witness promises to testify
truthfully in return for leniency. Such an agreement usually also specifies
that if the witness testifies untruthfully, the bargain is off. The courts are
split on the propriety of this method of vouching. 14

5

Defense counsel should argue for the exclusion of any reference to or
reliance upon any such portion of an agreement. If defense counsel per-
mits such a reference to go unchecked, "[tihe suggestion is that the prose-
cutor is forcing the truth from his witness and the unspoken message is
that the prosecutor knows what the truth is and is assuring its revela-
tion. ' '14 If defense counsel does not succeed in convincing the trial court
to prohibit this improper reference, he or she should request an instruc-
tion that explains the improbability that the agreement had an effect on
the truthfulness of the witness' testimony.1 4 7

Belief in the Accused's Guilt

The impropriety of the statement, "I believe the defendant is guilty," is
so blatant that it is seldom heard.1 s Instead, prosecutors have refined the
rhetoric that conveys their personal belief in the guilt of the accused. The
trained ear of an objecting defense counsel will allow a reviewing court to
determine whether the rhetoric constitutes an impermissible comment on
the accused's guilt. The court will decide whether the comment might
reasonably have led the jury to believe there was other evidence unknown
or unavailable to it upon which the prosecutor's belief rested.1 4 '

The most common indirect comment is the 'call to rely on the prosecu-

145. Compare United States v. Roberts, 618 F.2d 530, 536 (9th Cir. 1980) (impermissi-
ble) with United States v. Creamer, 555 F.2d 612, 617-18 (7th Cir.), cert. denied, 434 U.S.
833 (1977) (permissible).

146. United States v. Roberts, 618 F.2d 530, 536 (9th Cir. 1980).
147. See United States v. Arroyo-Angulo, 580 F.2d 1137, 1150 (2d Cir.), cert. denied, 439

U.S. 913 (1978) (Friendly, J., concurring). Judge Friendly recommends the following instruc-
tion in the event that such an objection is unsuccessful:

[T~he judge should have instructed that the promise in the cooperation agreement
adds little to the truth-telling obligation imposed by the oath; that the prosecutor
often has no way of knowing whether the witness is telling the truth or not; that
the books are not filled with perjury indictments of Government witnesses who
have gone beyond the facts; and that an acquittal would not mean that as a mat-
ter of course the Government would seek such an indictment or even fail to make
its promised recommendation of leniency. If prosecutors know that such instruc-
tions will be given, they will hardly be tempted to the excesses committed here.

580 F.2d at 1137, 1150.
148. One situation when such a statement would be heard is when defense counsel in-

vites it, as in United States v. Young, 105 S. Ct. 1038 (1985).
149. Schmitt v. United States, 413 F.2d 219, 228 (5th Cir.), cert. denied, 396 U.S. 959

(1969). See Vess, supra note 7, at 45.
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tor.' The prosecutor, wrapped in the cloak of state authority, in essence
assures the jury that he or she prosecutes only guilty defendants or, in
capital cases, seeks the death penalty in only the most deserving cases.

In a noncapital case, the argument usually is something like: "'I
wouldn't ask anybody to send anyone to prison for life unless I thought it
was. . . necessary for this community.' " 50 In capital cases, the prosecu-
tor typically argues: "'We don't come up here on every murder case
that we try and say, "Give the man the electric chair." In the seven and a
half years I've been district attorney, I believe we've only asked for it less
than a dozen times .... '153

One variation on this theme occurs when the prosecutor invites the jury
to trust not only his expert judgment, but also that of other governmental
agencies, such as law enforcement agencies, the grand jury and the legis-
lature. 2 In this way, the jury is led "to believe that the whole govern-
mental establishment ha[s] already determined the [accused] to be guilty
on evidence before them ....

Other variations include comments such as, "'I am just the thirteenth
juror in the case, ladies and gentlemen, nothing more,' " and, "'If I
don't believe h@ is guilty, no one is going to make me stand here and
prosecute him-not going to do it."'" The admonition bears repeating
that if the defense attorney is not vigilant, defendant's case may well suc-
cumb to the silver-tongued appeal of the prosecutor who states his belief,
with all his "'heart, mind and soul,'""" that defendant is guilty.

Other Personal Beliefs

Though the most common improper expressions of personal belief con-

150. Phelps v. State, 266 Ind. 66, 360 N.E.2d 191, 194, cert. denied, 434 U.S. 844 (1977).
151. Brooks v. Kemp, 762 F.2d at 1395. See Tucker v. Kemp, 762 F.2d 1496, 1505 (11th

Cir. 1985) (en banc) ("'There are not many times that I come before a trial jury and make
the request that I will be making of you in this case. In effect, I think this is the seventh
time in seven years that I've stood in the same position, so I do not take this lightly.' ");
State v. Plath, 277 S.C. 126, 143-44, 284 S.E.2d 221, 230 (1981) (prosecutor threatened that
he would never seek another death sentence if jury refused to impose death); State v.
Woomer, 276 S.C. 258, 268, 277 S.E.2d 696, 702 (1981) (prosecutor argued that the decision
to seek the death penalty was his and only his).

152. See, e.g., State v. Sloan, 278 S.C. 435, 440-41, 298 S.E.2d 92, 95 (1982) (in capital
case, prosecutor argued that others had already made the decision for a death sentence-the
legislature (when it passed the statute), the governor (when he signed it into law), the police
(when they arrested the defendant), the grand jury (when it indicted the defendant for capi-
tal murder), and the prosecutor himself (when he decided to prosecute the case as a capital
case)).

153. Hall v. United States, 419 F.2d 582, 587 (5th Cir. 1969).
154. People v. Vasquez, 8 111. App. 3d 679, 681, 291 N.E.2d 5, 7 (1972).
155. Henderson v. United States, 218 F.2d 14, 21 (6th Cir. 1955).
156. Wilson v. State, 371 So. 2d 126, 127 (Fla. 1978).
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cern the evidence or the accused's alleged guilt, some comments do not fit
within these two categories. The defense counsel must also beware of
prosecutors who interject their personal beliefs through: (1) characteri-
zation of testimony as false, such as describing defense testimony as 'a
malicious lie' or a defense witness as 'a liar of the first order;'157 (2) argu-
ments implying that the judge believes the accused to be guilty;15s and (3)
in capital cases, statements of belief in the death penalty.159

Unfavorable Remarks About Defense Counsel

Any time the prosecutor unfairly attacks defense counsel, defendant's
sixth amendment right to counsel comes into play. This fact is significant
because reviewing courts are much less likely to find errors 'harmless'
when specific constitutional guarantees have been infringed.,"

Commmenting on Defense Counsel's Tactics. Comments regarding
defense tactics become improper when they act as a conduit for
prosecutorial opinion and speculation. Comments that defense counsel
'lied' when he entered a not-guilty plea for defendant,"" that defense
counsel 'hid' witnesses,0 2 and that defense counsel suborned perjury,'13

were held to be improper because they enabled the prosecution to imply
its belief in the accused's guilt. Similarly, the courts have found to be
improper comments that impugn defense counsel's motives for having en-
tered an objection, such as defense counsel "'does not want to see justice
done,' "164 and "'[olne of the main reasons for objecting to [the prosecu-
tor's] argument is this distracts your thinking from what I am saying.' Mob

Insinuating Counsel's Belief in the Accused's Guilt. It is highly
improper for the prosecution to imply that counsel for the accused be-
lieves that the client is guilty."' The courts have also found improper

157. See Commonwealth v. Potter, 445 Pa. 284, 285 A.2d 492 (1973); United States v.
Drummond, 481 F.2d 62, 64 (Zd Cir. 1973). Though such characterizations transform the
prosecutor into an unsworn witness on the issue of witness credibility, most courts condemn
the language and deny relief. See B. GERSHMAN, supra note 7, at 10-34.

158. See Annot., 90 A.L.R.3d 822 (1979).
159. Brooks v. Kemp, 762 F.2d 1383, 1408-09 (11th Cir. 1985).
160. See Bruno v. Rushen, 721 F.2d 1193, 1195 (9th Cir. 1983), cert. denied, 105 S. Ct.

302 (1984); B. GERSHMAN, supra note 7, at 10-26. See also Chapman v. California, 386 U.S.
18 (1967).

161. Lopez v. State, 500 S.W.2d 844, 846 (Tex. Crim. App. 1973).
162. Moore v. State, 380 S.W.2d 626, 628 (Tex. Crim. App. 1964).
163. United States v. Agueci, 310 F.2d 817, 836 (2d Cir. 1962).
164. Spencer v. State, 466 S.W.2d 749, 754 (Tex. Crim. App. 1971).
165. United States v. Hughes, 441 F.2d 12, 20 n.29 (5th Cir.), cert. denied, 404 U.S. 849

(1971).
166. See United States v. McDonald, 620 F.2d 559, 563 (5th Cir. 1980); B. GERSHMAN,

supra note 7, at 10-26.
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overt comments, such as defense counsel knew his client "'was as guilty
as sin,' "16? and "'inadvertently has conceded that the defendant's testi-
mony is somewhat less than accurate,' " and subtle comments, such as
"'[Y]ou must wonder, must you not, why defense counsel never even
mentions the testimony of his own client. Why he never even discussed
with you what ... [defendant] himself said. Why is that? Consider that
question, ladies and gentlemen.' "169

Personal Attacks Impugning Defense Counsel's Integrity. Prose-
cutors sometimes steer their personal attacks away from the defendant to
the defense counsel. They have referred to defense counsel as a "'flat
liar' "170 and as dishonest,1 7 1 and have characterized counsel's manner as

'puke' ,172 and as that of an "'S.S. storm trooper.' ,173

Generally, the courts overlook these kinds of 'heat of argument' re-
marks.1 7 ' Occasionally, however, particularly egregious comments like
"'If.. . a paid lawyer can come here and besmirch the character of a
young lady it is time we should resent it with our guns,' "176 will bring
about a reversal.

III. AVOIDING APPLICATION OF THE 'INVITED RESPONsE' DOCTRINE

As stated previously, the purpose of the preceding section is to enable
defense attorneys to recognize prejudicial comments so that they can ei-
ther stop them or at least preserve them for appellate review. Unfortu-
nately, this is not enough. Unless defense attorneys understand and avoid
application of the 'invited response' doctrine, their efforts to stop the
prosecutor and to preserve the prejudice for appellate review may be
thwarted.

A. The 'Invited Response' Doctrine

If defense counsel engages in improper argument, the prosecution is
permitted to reply in kind, even if the reply itself is improper.176 This is
the doctrine of 'invited response' or 'reply in kind.' The doctrine, when

167. United States v. Kirkland, 637 F.2d 654, 656 (9th Cir. 1980).
168. People v. Jones, 74 A.D.2d 854, 857, 425 N.Y.S.2d 376, 379 (1980).
169. Bates v. United States, 403 A.2d 1159, 1162 (D.C. App. 1981).
170. People v. Kane, 57 A.D.2d 575, 576, 393 N.Y.S.2d 439, 440 (1977).
171. Cline v. United States, 395 F.2d 138, 141 (8th Cir. 1968); Adams v. State, 192 So. 2d

762, 764 (Fla. 1966).
172. People v. Steinhardt, 9 N.Y.2d 267, 270, 173 N.E.2d 871, 873, 213 N.Y.S.2d 434, 436

(1961).
173. People v. Weller, 123 Ill. App. 2d 421, 428, 258 N.E.2d 806, 810 (1970).
174. See B. GERSHMAN, supra note 7, at 10-27, 10-28.
175. Harrell v. State, 114 Tex. Crim. 412, 413, 24 S.W.2d 47, 48 (1930).
176. Vess, supra note 7, at 52.
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invoked, serves as the prosecutor's license to engage in impropriety with
no fear of sanction.17 7

To gain this advantage, prosecutors will intentionally forego objection
to impermissible defense argument. They would much rather gain the ad-
vantage of an impermissible response than the minimal benefit of halting
defense counsel's remark. 7

6

In a recent case, United States v. Young,17 the Supreme Court placed
its imprimatur on this practice. In Young, when the prosecutor expressed
his personal belief in defendant's guilt,150 vouched for the credibility of
the prosecution witnesses,18s and exhorted the jury to do its job,""2 the
Court refused to set aside defendant's conviction because the defense at-
torney had invited these comments with his own improper arguments.1as

Arguably, the Court's holding was narrower than as described in the
previous paragraph. The Court reviewed the comments under the plain
error rule, because defense counsel did not object to the prosecutor's im-
proper remarks.' " The Court emphasized the restriction of the rule to
'particularly egregious errors' and to "'those circumstances in which a
miscarriage of justice would otherwise result.' ""es The Court's ultimate
holding was not that defense counsel's improper comments excused those
of the prosecution, but rather that "the prosecutor's statements, although
inappropriate and amounting to error, were not such as to undermine the
fundamental fairness of the trial and contribute to a miscarriage of
justice."ls

The Court's analysis, however, lends itself better to the admonition
that defense lawyers should always object to prosecutorial improprieties
than it does to any limitation on the 'invited response' doctrine. The
Court's highly subjective definition of the doctrine itself,6 7 combined

177. Of course, the comment must constitute a 'reply in kind.' See Vess, supra note 7, at
52. See also United States v. Young, 105 S. Ct. 1038, 1045 (1985) (comment must be rele-
vant to defense counsel's comment and designed to "'right the scale'").

178. See Ex parte Rutledge, No. 83-17, slip op. at 4 (Ala. Sept. 7, 1984) ("Counsel, as a
matter of trial strategy, may elect in such cases not to interpose an objection, wait his turn,
and reply in kind, thus commenting on matters that otherwise he could not argue.").

179. 105 S. Ct. 1038 (1985).
180. Id. at 1044.
181. Id. at 1052.
182. Id. at 1044.
183. Id. at 1048. Among other things, defense counsel pointed to the prosecution's table

and stated, "'I submit to you that there's not a person in this courtroom including those
sitting at this table who think that Billy Young intended to defraud Apco."' Id. at 1041.

184. Id. at 1042.
185. Id. at 1047 (quoting United States v. Frady, 456 U.S. 152, 163 n.14 (1982)).
186. 105 S. Ct. at 1047.
187. Id. at 1045.
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with its unfavorable application of the egregious facts of the case,1 8 truly
lends credence to the perception that the doctrine is a license for
prosecutorial impropriety. Consequently, it is critical to avoid the 'invited
response' minefield. If defense counsel does not, he or she not only will
expose the accused to arguments that will increase the likelihood of con-
viction, but also, in the event of conviction, will face a nonsympathetic
appellate court.

Defense attorneys, therefore, should heed the caution of Mr. Justice
Brennan:

Rather than apply the doctrine as a limited corrective, courts frequently
employ it as a rule of unclean hands that altogether prevents a defendant
from successfully challenging prosecutorial improprieties. Such use of the
doctrine results, as it has today, in minimizing the gravity of virtually
unchecked prosecutorial appeals going far beyond a 'fair' response to the
defense counsel's arguments.'41

The following section is designed to assist defense attorneys in avoiding
this destructive doctrine.

B. Avoiding the Doctrine-A Dose of Preventive Law

By definition, the prosecutor's invited response is limited to situations
in which the argument of defense counsel was improper.'" Consequently,
the best way to avoid the invited response boomerang is to be prepared
and refrain from making any impermissible comments. Defense counsel
should double-check his argument before giving it in court and review
and critique his outline to determine whether it contains any improper
remarks that would possibly open the door for the prosecutor. A thorough
edit of the argument for this express purpose should help to avoid the
'reply in kind' pitfall. Defense counsel should be especially careful not to
enter risky territory, such as the potential penalty facing the client,1 91 un-

188. Id. at 1049.
189. Id. at 1053 (Brennan, J., concurring in part and dissenting in part). See also Al-

schuler, supra note 19, at 657-58 (excellent analysis of the doctrine and its misapplication
by the courts, resulting in the doctrine's present-day use by prosecutors as a 'license' to
engage in improper conduct).

190. See, e.g., Ex parte Rutledge, No. 83-17, slip op. at 4 (Ala. Sept. 7, 1984)
("[Airgument of opposing counsel would not be subject to objection, even though such argu-
ment otherwise would be impermissible. But this proposition presupposes that the reply
argument, otherwise impermissible, is rendered unobjectionable because of opposing coun-
sel's earlier impermissible argument.").

191. See Smith v. State, 273 So. 2d 414, 415 (Fla. 1973) (defense comment that verdict
of not guilty by reason of insanity would not return the accused to the street justified prose-
cution response that he could be on the street in 30-60 days).
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supported assertions about the evidence,'" overly generous characteriza-
tions of the accused,'1 s and overly harsh criticisms of the prosecution's
case. 194

During argument, defense counsel always should remain in control. If
he becomes emotionally engulfed in his presentation, he risks losing that
control. A seasoned prosecutor will seize the opportunity and use defense
counsel's words to create the basis for an invited response. If defense
counsel does make a mistake, he should not sit idly by when the prosecu-
tor responds but instead should make an appropriate objection. Though
he is likely to fall victim to Justice Brennan's 'clean hands' prognosis, he
at least can avoid the plain error rule trap into which Mr. Young's coun-
sel fell.95 That is, defense counsel might have difficulty gaining any sym-
pathy from reviewing courts, but at least the client will be entitled to a
higher standard of review on appeal than the plain error rule. Moreover,
though in the heat of trial defense counsel might feel that his argument
was improper, later reflection and research may disclose that the argu-
ment was justified. If it does, he does not want to be in the position of not
having objected to the impermissible prosecutorial argument.

Consider the following example from Ex parte Rutledge"". In the pen-
alty phase of this capital case, defense counsel argued that the jury
should not sentence the defendant to death because, inter alia, the alter-
native sentence, life without the possibility of parole, would require the
defendant to spend the rest of his life in prison." 7 He stressed that soci-
ety would be protected from defendant because there was no chance that
defendant would ever regain his freedom."s

192. These are likely to open the door to comments on the accused's privilege against
self-incrimination. See, e.g., Sadler v. State, 222 So. 2d 797, 800 (Fla. 1969) (straining of
facts by defense justified prosecutor's rhetorical question, "'where's the evidence' ").

193. See Whitney v. State, 132 So. 2d 599, 602 (Fla. 1961) (defense portrayal of accused
as a mere boy and irresponsible youth with roots of crime grown from domestic background
justified prosecutor's argument that accused was a "'professional killer,'" who "'lived by
the gun' ").

194. See, e.g., Broge v. State, 288 So. 2d 280, 281 (Fla.), cert. denied, 419 U.S. 845 (1974)
(defense portrayal of prosecution as offering "'bold lies,'" "'false testimony,'" and "'buy-
ing'" evidence justified prosecutor's expression of belief in the justness of his cause).

195. Young, 105 S. Ct. at 1045-46.
IT]he prosecutor at the close of the defense summation should have objected to
the defense counsel's improper statements with a request that the court give a
timely warning and curative instruction to the jury. Defense counsel, even though
obviously vulnerable, could well have done likewise if he thought that the prosecu-
tor's remarks were harmful to his client.

Id.
196. No. 83-17 (Ala. Sept. 7, 1984).
197. Id. at 2-3.
198. Id.
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In response, the prosecutor argued that he was "not sure there [was]
anything such as life without parole."' 99 After an interruption, during
which defense counsel moved for a mistrial at side bar, the prosecutor
expounded upon his concern by arguing that so long as there were parole
boards, federal courts, and a legislature, there was a chance that defend-
ant would be released.2 "

On review, the intermediate state appellate court held that the prosecu-
tor's remarks were proper "as a reply in kind to the previous comments of
counsel. 2 0 1 The highest state appellate court disagreed and set aside the
defendant's death sentence,2 0 2 holding that the comment was not excused
by the 'invited response' doctrine because defense counsel's argument was
not improper.2

The lesson of this example is the necessity to preserve the error for
review. In.Rutledge, defense counsel could have assumed that he did open
the door with his argument, so his objection would have been futile. Obvi-
ously, the intermediate appellate court thought that way. Instead, how-
ever, counsel made the appropriate objection and, in this instance, this
simple step may have saved the client's life. 0 4

In sum, defense counsel must be astute, both in the preparation and
deliverance of his argument and in listening to the prosecution's argu-
ment. In those instances when the prosecutor delivers improper argu-
ment, counsel must preserve the record for appellate review. The follow-
ing section describes how counsel should go about ensuring that the
record is preserved.

IV. PRESERVING THE RECORD FOR APPEAL

At one time, it was not absolutely necessary to object to every improper
argument of the prosecution, because juries frequently acquitted, and ap-
pellate courts had not invented the doctrine of 'procedural default.' To-
day's juries, however, are no longer quite so impressed by the presump-
tion of innocence and the requirement of proof beyond a reasonable
doubt. Appellate courts are overloaded and cannot dwell on substantive
issues. Why should they bother with constitutional errors when it is clear
that the accused intentionally waived the right to raise them?

Given this bleak scenario, the criminal defense lawyer must make cer-
tain that all argument improprieties are preserved for appellate review.

199. Id. at 3.
200. Id.
201. Id. at 4.
202. Id.
203. Id. at 5.
204. The client's new sentencing trial had not been held as of this writing.
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The following are some practical pointers on how to accomplish this end.

A. Record Everything

In some jurisdictions, court reporters do not record opening statements
and closing arguments unless specifically asked or told to do so. Instead,
they merely note specific objections that are brought to their attention.
This is unacceptable criminal trial practice. In such a jurisdiction, a de-
fense attorney must take whatever steps are necessary to ensure that
every word is taken down. Otherwise, he will run the risk that reversible
error will not be recorded.

Similarly, in the heat of battle, defense counsel will occasionally ap-
proach the bench to articulate the basis for an objection or to make a
specific motion. In many jurisdictions, court reporters do not always fol-
low counsel to the bench. This, too, is unacceptable. Defense counsel
must make certain that a court reporter takes down every word uttered at
the bench. If not, the record may not reflect a crucial objection, motion,
ruling, or prejudicial comment. Recordation, though seemingly trivial, is
critical. Though it would not seem to be defense counsel's responsibility,
it is. He should, therefore, make sure that every word is recorded.

B. The Contemporaneous Objection and Other Requirements

What must defense counsel do to guarantee preservation of the client's
right to appeal from the damage done by the prosecutor's prejudicial
comment? Sound advice from one commentator (and trial judge) warns
that "defense counsel should contemporaneously object, seek curative in-
structions, and then affirmatively move for a mistrial, in order to preserve
his rights on appeal."""

Stated another way, the objection must be timely, specific, and com-
plete.2

0 Defense counsel should not wait until the end of the argument to
make the objection 20' but rather should specify the improper argument'0"
and the grounds for the objection,2

0
9 ask for instructions to disregard, 2 1

205. DeFoor, supra note 112, at 473.
206. Vess, supra note 7, at 53.
207. See Samuels v. United States, 398 F.2d 964, 967 (5th Cir. 1968), cert. denied, 393

U.S. 1021 (1969).
208. See Emerson v. State, 281 Ala. 29, 35, 198 So. 2d 613, 618 (1967).
209. See United States v. Bully, 282 F. Supp. 327, 331 (E.D. Va. 1968); Clay v. State, 122

Ga. App. 677, 678, 178 S.E.2d 331, 332 (1970); Sharp v. State, 421 S.W.2d 663, 665 (Tel.
Crim. App. 1967). Additionally, when relevant, it is a good idea to articulate the objection in
state and federal constitutional terms. Defense counsel should utilize state constitutional
grounds particularly in progressive states, in which the appellate courts are willing to rule
favorably on independent state grounds, thereby avoiding more conservative Supreme Court
review. United States constitutional grounds should always be urged in order to ensure the
availability of federal habeas corpus review.

210. See Carter v. State, 488 P.2d 1306, 1310 (Okla. Crim. App. 1971); State v. Mancini,
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and move for a mistrial.2 11 This is the only sure way to preserve the error
for appeal.

Defense counsel should not neglect trial strategy while attempting to
preserve the record. In other words, he must decide how and when to
make the objections, requests, and mistrial motions, in a manner that will
have the least unfavorable impact on the jury. Generally speaking, if de-
fense counsel is able to impress the jury by articulating the objection in
its presence, he should do so. He should be aware of the fact, however,
that by discussing the objection before the jury, he might be exposing the
client to two kinds of additional damage: emphasis on the prejudicial
remark; and, depending on the skills and animosity of the prosecutor, fur-
ther improper remarks in the guise of legal argument to justify the initial
prejudicial comment. When to make the objection will depend on the
analysis of the potential gains versus the potential damage of airing the
objection in the jury's presence.

The motion for mistrial generally should be made at the bench. The
motion is almost always denied, so why should defense counsel take the
chance that the jury will perceive the defeat negatively? At best, the jury
will think that the motion was without merit. At worst, it will infer that
defense counsel perceives that he has lost the case and is looking for a
technicality by which to escape the forthcoming guilty verdict. In the un-
likely event that the motion is granted, the fact that defense counsel
made the motion at the bench will make no difference at all.

Curative Instructions

The utility of curative instructions is debatable. Although one can ar-
gue that these instructions work, because jurors presumably obey trial
judges' instructions to disregard the improprieties they have heard, com-
mon sense tells us that the matter is not so simple. In the words of the
Supreme Court, "'The naive assumption that prejudicial effects can be
overcome by instructions to the jury, all practicing lawyers know to be
unmitigated fiction.' ""

108 R.I. 261, 273-74, 274 A.2d 742, 748 (1971); Russo v. Commonwealth, 207 Va. 251, 256-59,
148 S.E.2d 820, 825 (1966), cert. denied, 386 U.S. 909 (1967).

211. See State v. Noyes, 69 Wash. 2d 441, 447-48, 418 P.2d 471, 475-76 (1966), cert.
denied, 386 U.S. 908 (1967); State v. Ruud, 41 Wis. 2d 720, 727-28, 165 N.W.2d 153, 157
(1969).

212. Jackson v. Denno, 378 U.S. 368, 388 n.15 (1964) (quoting Krulewitch v. United
States, 336 U.S. 440, 453 (1948)). See also United States v. Williams, 568 F.2d 464, 471 (5th
Cir. 1978) (jurors' assurances they would disregard what they learned in a news report were
insufficient to obviate fairness problems caused by the report).
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Even though the courts know better, they continue to adhere to the
presumption that juries obey curative instructions.218 Under the present
state of the law, therefore, defense counsel should not neglect to seek
such an instruction.21 If he does, he runs the risk of waiving the contem-
poraneous objection he wisely made.

The Motion in Limine

Strategically, in terms both of preventing prejudicial argument and of
preserving the record, the criminal defense lawyer ought to consider filing
a motion in limine. The motion may also serve to educate the trial judge
with respect to improprieties he or she would have otherwise assumed to
be proper.

How is it possible to move to limit the prosecutor's closing argument
when one does not know what the argument is going to be? The answer
varies with each case. The easiest situation is a retrial, in which defense
counsel should move to prohibit those kinds of improper arguments that
were made at the previous trial, citing the record itself. The most difficult
situation is the case in which defense counsel senses that the prosecutor
will argue improperly, either because it is a big case or for some other
reason, but there is nothing more than intuition on which to base the
motion. In such a case, defense counsel should consider preparing an affi-
davit and obtaining other affidavits from fellow defense lawyers, in order
to cite the various kinds of improper remarks the prosecutor has made in
similar cases.

The most common situation will be the one that is dictated by the par-
ticular facts of the case. For example, in a case in which the defense is
insanity, a motion to prohibit the prosecutor from arguing that the ac-
cused will be released if found not guilty by reason of insanity would be
in order. Similarly, in a capital case, a motion in limine with respect to
the consequences of a life sentence might be desirable, in order to bar the
prosecutor from arguing that the defendant will be paroled if given a life
sentence.

Obviously, undesirable consequences might result from filing a motion
in limine. The motion educates not only the trial judge but also the pros-
ecutor. The case might be so hopeless that the best one can hope for is
that a reversible error be made during the closing argument. In such in-
stances, it might be unwise to teach the prosecutor what not to say.

In this writer's personal experience, however, prosecutors pay no heed

213. Alschuler, supra note 19, at 652.
214. For an entertaining and thought provoking discussion of alternatives to this prac-

tice, see Alschuler, supra note 19, at 653-54.

19861 1063



MERCER LAW REVIEW

to these motions or to orders granting them. Whisenhant v. State,"' a
well-publicized case, which had a prosecutor, known as 'Electric Chair
Charlie,' who happened to be running for state attorney general at the
time, provides a good example.

In Whisenhant, the state was seeking the death penalty, and the de-
fense was insanity. Prior to trial, the defense moved in limine to prohibit
the avid prosecutor from referring to the fact that the accused, if found
not guilty by reason of insanity, could be released at some subsequent
point in time." s The court granted the motion and instructed the prose-
cutor not to make such a comment.17

During the trial, the prosecutor called as a witness a medical doctor
who was an employee of the state mental hospital. This witness testified
that he considered the accused to be sane and that sane people are re-
leased from the state mental hospital.21 Upon motion for mistrial, the
prosecutor admitted that his purpose in asking the witness about release
was to let the jury know that the state mental hospital does not keep
persons who are determined to be sane.1" The court denied the motion
and refused to instruct the prosecutor to refrain from eliciting further
similar remarks."20

In closing argument, the prosecutor argued that the state hospital
would refuse to take the accused as a patient if he was found not guilty
by reason of insanity because, in the opinion of state officials, he was
presently sane.2" Defense counsel's objection and motion for mistrial
were overruled,'2 but the intermediate appellate court reversed the
conviction."

The fact that defense counsel had moved in limine to prohibit this
prejudicial aigument no doubt had an effect on the decision of the appel-
late court. The motion not only doubly preserved the issue for appellate
review, but also underscored the blatancy of the prosecutor's misconduct,
that is, his making such a comment after the trial court had instructed
him not to do so."14

215. 370 So. 2d 1080 (Ala. Crim. App. 1979).
216. Id. at 1098.
217. Id.
218. Id. at 1099.
219. Id. at 1100.
220. Id.
221. Id.
222. Id.
223. Id. at 1100-02.
224. Id. at 1102. Interestingly, 'Electric Chair Charlie' was elected attorney general. The

new responsibility did not change him. At defendant's retrial, the Attorney General again
caused reversible error to occur, this time by impermissibly referring to past convictions of
defendant in his opening statement. Because no defense was presented, he was unable to
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In sum, the motion in limine may be not be appropriate in every case
but often can serve important purposes. It could, as in the case described
above, make the difference between life and death.

The Consequences of Failing to Object

Generally speaking, the failure to lodge a contemporaneous objection
will waive consideration of the asserted error on review.2 2 In the few in-
stances, however, when the error is so blatant that it could not have been
cured, a failure to object may not constitute a waiver.22

In order to prevail in a case in which no objection was tendered, de-
fense counsel eventually will have to pass the plain error test.2 '

7 Convinc-
ing a federal court, particularly the Supreme Court, that the prosecutor's
conduct undermined fundamental fairness and resulted in a miscarriage
of justice, is no easy task. Translated, this standard requires defense
counsel to establish both that the prosecutor's misconduct was extremely
egregious and that the client is innocent.23 8

The lesson is straightforward: defense counsel cannot sit idly by when
the prosecutor utters an improper remark.2 " If he does, he will be taking

introduce the past convictions into evidence, and the same intermediate appellate court was
forced to set aside the defendant's death sentence a second time. The third trial has yet to
commence.

225. Vess, supra note 7, at 53.
226. Id.
227. See United States v. Young, 105 S. Ct. 1038, 1042-43 (1985). If the case was tried in

federal court, the matter is simple. Defense counsel will be required to establish that the
prosecutor's statements were such as to "undermine the fundamental fairness of the trial
and contribute to a miscarriage of justice." Id. at 1049. In contrast, if the case was tried in
state court, the matter is more complicated. If the state has a plain error rule, defense coun-
sel will have to pass the required test (this is assuming that the error is of sufficient magni-
tude to warrant any review at all; if the court views the error as insignificant, it is unlikely
to find procedural default or at least will refuse to apply its plain error rule to the case). If
defense counsel fails the test, he will have to seek relief in federal court, where he will face
the barrier of Donnelly v. DeChristoforo, 416 U.S. 637 (1974). Under this case, he will be
required to establish that the prosecutor's conduct "made [defendant's] trial so fundamen-
tally unfair as to deny him due process." Id. at 645. In essence, this test is identical to the
test of the plain error rule that was recently articulated by the Court. United States v.
Young, 105 S. Ct. 1038, 1038 (1985).

228. See United States v. Young, 105 S. Ct. 1038, 1049 (1985); Donnelly v. DeChris-
toforo, 416 U.S. 637, 647 (1974). (The prosecutors' conduct in both cases was patently im-
proper, but the Supreme Court denied relief because, inter alia, there was overwhelming
evidence of guilt).

229. There may be an exceptional case in which one might forego an objection for some
tactical reason. This writer, however, is at a loss to think of one. The most common reason
given in the past, that an objection would draw undue attention to the remark and imply a
sense of weakness, is no longer acceptable. The risks of conviction and of an appellate
court's application of the doctrine of procedural default far outweigh any benefit to be
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a chance that a reviewing court either will find the claim of error to have
been waived, or will hold defense counsel to a legal test of prejudice that
he cannot meet. Instead, when he senses the scent of an impropriety, de-
fense counsel should object, seek a curative instruction, and move for a
mistrial (outside the hearing of the jury).

V. CONCLUSION

Today,'20 more than ever, it is critical that defense lawyers school
themselves in prosecutorial misconduct, particularly in the context of
closing argument. The sheer volume of categories of impermissible prose-
cution comments attests to the magnitude of the problem, which has
reached epidemic proportions.

Consequently, defense counsel must be able to recognize instantly a
plethora of impermissible prosecutorial remarks, some subtle and others
more direct, and to know how to halt the remarks, or at least to preserve
for appellate review the court's failure to halt them. Only then will the
rights of the criminally accused be safe from the prosecutorial bombard-
ment they suffer in the current storm of closing argument misconduct.
Only then will there be a remote possibility that unscrupulous prosecu-
tors will learn that their true role in the criminal justice system is to serve
justice rather than simply to win cases.2 3 1

gained by foregoing an important objection. Moreover, through a well-planned voir dire and
opening statement, the jury can be conditioned in such a manner that it will not draw an
adverse inference from the objection.

230. Though the word 'today' is not meant literally, however, it could be so used. On the
same day that this portion of the article was written, this writer reviewed a closing argu-
ment transcript in a capital case and found 14 improper remarks in the penalty-phase argu-
ment alone.

231. See Berger v. United States, 295 U.S. 78, 88 (1935):
The United States Attorney is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern impartially is as com-
pelling as its obligation to govern at all; and whose interest, therefore, in a crimi-
nal prosecution is not that it shall win a case, but that justice shall be done. As
such, he is in a peculiar and very definite sense the servant of the law, the twofold
aim of which is that guilt shall not escape or innocence suffer. He may prosecute
with earnestness and vigor-indeed, he should do so. But, while he may strike
hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain
from improper methods calculated to produce a wrongful conviction as it is to use
every legitimate means to bring about a just one.
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