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The number of cases sounding in tort continued to rise during the sur-
vey period. An increasing number of them concerned the grant or denial
of summary judgment. Of particular interest is the number of cases in
which the Georgia Court of Appeals granted a motion for interlocutory
appeal to review a denial of summary judgment for a party. This is evi-
dence of a trend on the part of the judiciary to cease litigation before the
trial stage in those cases in which no jury issue exists. This trend is like-
wise apparent at the trial court level, as evidenced by the number of total
or partial summary judgments that the courts have granted.

The sheer volume of tort cases reported during the past year makes
discussion of all of them impractical, if not impossible. The cases sur-
veyed below are significant to the trial practitioner who deals daily with
the fine line distinctions that appellate courts make, often being 'distinc-
tions without a difference.'

I. PRODUCTS LIABILITY

Products liability claims concerning issues of strict liability,' negli-
gence, 2 and breach of warranty appear to be on the decline for the sec-
ond consecutive year, at least insofar as the number of those claims that
parties appeal.

In Barry v. Stephens Equipment Co.," plaintiff's employer contacted
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defendant Stephens Equipment Company to have a used alligator shear
machine repaired and refurbished. Plaintiff's employer specifically re-
quested that Stephens Equipment restore the machine to good working
order. Stephens Equipment did not add any safety devices or make any
modifications to the alligator shears. Plaintiff completed a work assign-
ment requiring the use of the alligator shear machine and, after he turned
off the electrical switch, the machine crushed his hand. Evidence was un-
disputed that even after the electrical switch is cut off, an alligator shear
machine will continue to operate. By design, once the levers are engaged
they make a complete revolution, or cutting length, before they will come
to a stop.

Plaintiff brought his action against Stephens Equipment alleging that
it was "liable for breach of implied warranties of merchantability and fit-
ness, for strict liability in tort, and for negligence in failing to warn of the
machine's alleged defect in design and in failing to attach certain safety
equipment."' The trial court granted defendant's motion for summary
judgment.

The court of appeals affirmed the grant of summary judgment because
it was clear that plaintiff could not proceed against Stephens Equipment
for strict liability unless defendant was a manufacturer.' Plaintiff con-
tended that one who completely rebuilds machinery is, in effect, an "os-
tensible manufacturer."8 The court noted that defendant was not a 'man-
ufacturer' under O.C.G.A. section 51-1-11(b)(1) "because, although
defendant may have assembled component parts, it did not do so to have
the alligator shear sold as new property under its own trade name."' Ad-
ditionally, in order for defendant to be strictly liable it must have sold
the product, a requirement clearly not met in this case."

The court of appeals also affirmed the grant of summary judgment for
defendant on the negligence count. The court noted that plaintiff's inju-
ries were not "sustained as a result of any work that was undertaken by
[defendant]."" The court held that there is no duty on an independent
contractor, such as defendant, to take measures to correct a defect or
warn of its danger. 2 The court thereby rejected plaintiff's contention that
defendant was negligent "merely because [it] had knowledge of the al-

5. Id. at 27-28, 335 S.E.2d at 130.
6. Id. at 28, 335 S.E.2d at 130.
7. Id.
8. Id.
9. Id., 335 S.E.2d at 131; O.C.G.A. § 51-1-11(b)(1) (1982).

10. 176 Ga. App. at 28-29, 335 S.E.2d at 131.
11. Id. at 29, 335 S.E.2d at 131.
12. Id.
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leged defect"'" in the alligator shears.
The case of Yaeger v. Stith Equipment Co.14 also concerned the ques-

tion of what constitutes a manufacturer of personal property under sec-
tion 51-1-11(b)(1)." Plaintiff was injured while setting a utility pole into
a hole on the side of a hill for Georgia Power Company. For the task he
used an all-terrain vehicle composed of two separate components that
were ultimately assembled into one vehicle by defendant, Stith Equip-
ment Company. Yaeger had completed the setting of the pole and was
driving the vehicle up a hill that was covered with underbrush. Shortly
after beginning the climb, the vehicle lost traction and rolled over, seri-
ously injuring Yaeger." He brought a negligence and strict liability action
against Stith Equipment on the basis that the vehicle was "dangerous
and unsafe due to its design in that the center of gravity [was] too high
and the machine [was] therefore top-heavy and unsuitable for use on une-
ven terrain."' 7 Plaintiff also contended that the vehicle was defective be-
cause defendant failed to warn of the danger that the vehicle might roll
over.8 Defendant argued that there was no defect in the design of the
vehicle and that plaintiff assumed the risk of injury because the danger of
rolling over on the slope upon which Yaeger operated the vehicle was pat-
ent and obvious.1" The trial court granted defendant's motion for sum-
mary judgment.20

The court of appeals, holding that an issue remained concerning
whether Stith Equipment Company was a manufacturer under section 51-
1-11(b)(1), reversed the grant of summary judgment." The court held
that it could not be said as a matter of law that the danger of the vehicle
rolling over was obvious and patent, particularly in view of the fact that
the vehicle was described as "all-terrain.""12

In Folsom v. Sears, Roebuck & Co.,"3 the court of appeals held that the
trial court erred by granting summary judgment to defendant because a
genuine issue of material fact remained regarding whether the microwave
oven that injured plaintiff was defective when defendant sold it.' The
oven was equipped with several mechanisms designed to turn off micro-

13. Id.
14. 177 Ga. App. 835, 341 S.E.2d 492 (1986).
15. O.C.G.A. § 51-1-11(b)(1) (1982).
16. 177 Ga. App. at 835, 341 S.E.2d at 492-93.
17. Id. at 836, 341 S.E.2d at 493.
18. Id.
19. Id.
20. Id.
21. Id. at 837, 341 S.E.2d at 494.
22. Id., 341 S.E.2d at 493.
23. 174 Ga. App. 46, 329 S.E.2d 217 (1985).
24. Id. at 46, 329 S.E.2d at 218.
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wave radiation. Plaintiff testified that, after the microwave timer went
off, she followed her usual routine of pressing the oven's 'stop' and 'clear'
buttons, opening the door, putting her hand inside. Her hand was se-
verely burned.2 5 Plaintiff's expert testified by affidavit that his inspection
revealed that the safety switches were discolored and that the contact
points of the switches were pitted and did not appear consistent with
proper design and normal operation.26 The court of appeals held that
plaintiff's complaint stated a claim for strict liability." Plaintiff, there-
fore, was required to show that the microwave oven was defective when
sold by defendant.2 The court held that "circumstantial evidence may be
used to establish the existence of a manufacturing defect at the time that
the product left the manufacturer. ''2

9 Consequently, a genuine issue of
material fact remained.30

In Stiltjes v. Ridco Exterminating Co.,3' plaintiff sought damages for
the wrongful death of her husband, which allegedly resulted from inhala-
tion of pesticides that defendant applied to plaintiff's house on three sep-
arate occasions.2 Plaintiffis landlord had entered into a pest control
agreement with Ridco who applied pesticides supplied by Dettelbach Pes-
ticide Corporation, also a defendant in the suit. Plaintiff alleged that Det-
telbach was liable in negligence and strict liability for the wrongful death
of her husband for its failure to provide adequate warnings and instruc-
tions regarding the dangers of the use of pesticides containing pyrethrins
around persons, such as her husband, who suffered from respiratory ill-
nesses.38 The trial court held that, "as a surviving spouse, Mrs. Stiltjes
had no standing to bring a claim based on strict liability for the wrongful
death of her husband, but that questions of fact remained as to her
claims for wrongful death based on negligence." 4

Dettelbach, contending that the trial court erred by denying Det-
telbach's motion for summary judgment on plaintiff's claim in negligence,
filed a cross-appeal. Dettelbach argued that it had no duty to provide
instructions or to warn of the potential dangers of its pesticides because

25. Id.
26. Id. at 47, 329 S.E.2d at 218.
27. Id. (interpreting O.C.G.A. § 51-1-11(b)(1) (1982)).
28. Id. at 47, 329 S.E.2d at 218 (citing Center Chern. Co. v. Parzini, 234 Ga. 868, 869, 218

S.E.2d 580, 582 (1975)).
29. Id. (citing Skil Corp. v. Lugsdin, 168 Ga. App. 754, 756-57, 309 S.E.2d 921, 924

(1983) (citing Firestone Tire & Rubber Co. v. King, 145 Ga. App. 840, 244 S.E.2d 905
(1978))).

30. Id. at 47, 329 S.E.2d at 218.
31. 178 Ga. App. 438, 343 S.E.2d 715 (1986).
32. Id. at 438, 343 S.E.2d at 717.
33. Id.
34. Id. at 438-39, 343 S.E.2d at 717.
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the pesticides are sold only to licensed commercial applicators rather
than to individuals.3 5 Dettelbach alleged that, as a matter of law, Ridco,
the company to whom it sold the pesticide, "was charged with knowledge
of the dangers of the use of pesticides containing pyrethrins around per-
sons such as Stiltjes' decedent. ' '

13 The court, citing Eyster v. Borg-
Warner Corp.,3 reversed the denial of summary judgment and
stated: "[W]here the product is vended to a particular group or profes-
sion, the manufacturer is not required to warn against risks generally
known to such group or profession." 8

II. PROFESSIONAL LIABILITY

Liability for professional negligence remains the most frequent source
of tort appeals, with more than forty printed decisions during the survey
period. The overwhelming majority of those cases concerned alleged med-
ical malpractice, with only a slight increase in the area of legal
malpractice.

A. Medical Malpractice-Sufficiency of Affidavits

Many of the medical malpractice cases reported during the survey pe-
riod concerned the sufficiency of expert's affidavits submitted by the
plaintiff in opposition to the defendant-physician's motion for summary
judgment. In Mingledolph v. University Emergency Physicians, P.C.,3

plaintiff submitted, as an opposing affidavit, a notarized medical evalua-
tion and report prepared by a neurosurgeon. The affidavit did not state
that it was made on the affiant's personal knowledge, nor were there any
medical records attached as exhibits or otherwise included in the record.'0

The trial court granted defendant's motion for summary judgment."
The court of appeals affirmed on the basis that sworn or certified copies

of all papers referred to in an affidavit shall be attached thereto."' Since
plaintiff's expert based the affidavit on the medical records, it lacked pro-
bative value in that the affidavit neither attached the medical records nor

35. Id. at 441, 343 S.E.2d at 719.
36. Id.
37. 131 Ga. App. 702, 206 S.E.2d 668 (1974).
38. 178 Ga. App. at 441, 343 S.E.2d at 719 (1986) (quoting Eyster v. Borg-Warner Corp.,

131 Ga. App. 702, 704, 206 S.E.2d 668, 670 (1974) (citing Rosebrock v. General Elec. Co., 236
N.Y. 227, 140 N.E. 571 (1923))).

39. 174 Ga. App. 75, 239 S.E.2d 222 (1985).
40. Id. at 75, 329 S.E.2d at 223.
41. Id.
42. O.C.G.A. § 9-11-56(e) (1982).
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clearly identified the record matter upon which it was based. 3

In Bandy v. Hospital Authority," plaintiff filed a physician's expert
affidavit in opposition to defendant-physician's motion for summary judg-
ment. The affidavit submitted on behalf of plaintiff stated that the ex-
pert's opinion was based on his review of certain medical records and that
defendant-physician "failed to exercise the appropriate standard of
care.' 5 The medical records were not attached to plaintiff's affidavit nor
were they contained elsewhere in the record. Plaintiff filed a second affi-
davit of his expert before the court took the case under advisement. The
second affidavit attached the records referred to in the first affidavit. 46

The trial court held that plaintiff did not timely file the second affidavit
and created no issue of fact.47 The court of appeals reversed the trial
court's grant of summary judgment for defendants.48

In Biggs v. McDougall,4" the trial court granted summary judgment to
defendant-physician even though plaintiff had submitted an expert opin-
ion that stated that defendant had violated the requisite standard of
care.' 0 The trial court found the affidavit of plaintiffs expert to be defi-
cient because it contained several errors of fact in his recitation of evi-
dence.5 Defendant contended that the conclusions and opinions of plain-
tiff's expert were, therefore, based on facts that were not in evidence and
were not admissible.'2

The court of appeals reversed the grant of summary judgment to de-
fendant because there was no error of fact made in the affidavit of plain-
tiff's expert witness with regard to the sole issue in the case.' The affida-
vit clearly misstated some of the facts regarding peripheral matters." The
court held that, although some errors were made in the expert's assump-
tion of facts, this could not be allowed to obscure or confuse the fact that,
on the critical issue, the opinion of plaintiff's expert that defendant negli-
gently damaged plaintiff was supported by the evidence and raised an

43. 174 Ga. App. at 76, 329 S.E.2d at 223 (quoting Childs v. Christmas, 171 Ga. App.
756, 758, 320 S.E.2d 629, 631 (1984) (quoting Hayes v. Murray, 252 Ga. 529, 531, 314 S.E.2d
885, 887 (1984))).

44. 174 Ga. App. 556, 332 S.E.2d 46 (1985).
45. Id. at 558, 332 S.E.2d at 47.
46. Id.
47. Id.
48. Id.
49. 175 Ga. App. 87, 332 S.E.2d 381 (1985).
50. Id. at 87-88, 332 S.E.2d at 382.
51. Id. at 88, 332 S.E.2d at 382.
52. Id.
53. Id. at 89-90, 332 S.E.2d at 383.
54. Id.
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issue of fact. 6 Any and all other errors of fact in the affidavit applied
only to the credibility of the expert witness."

In Landers v. Georgia Baptist Medical Center, 5 the court of appeals
affirmed the trial court's grant of summary judgment to defendant be-
cause the plaintiff's expert's affidavit was deficient in three particulars."
First, the expert based his opinion on plaintiff's medical records and
other pertinent documentation supplied by her attorneys.6 "Plaintiff
failed to attach any copy of any paper referred to in the affidavit upon
which the expert based his opinion."'6 Last, "the standard of care used by
plaintiff's expert was that which applied to doctors in 'Fulton County,
Georgia.'"" "[T]he degree of care and skill ordinarily employed by the
medical profession is that degree of care and skill ordinarily employed by
the profession generally and not locally." 2

In Penna v. Celaya,63 the court of appeals affirmed the trial court's
grant of summary judgment to defendant without pointing out the defi-
ciencies in the affidavit and deposition of plaintiffs expert witness." The
court simply stated that these documents, filed in opposition to the affi-
davit of defendant-physician, failed to affirmatively counter the testi-
mony of defendant with respect to the operation itself.6"

In Bush v. Legum,"6 defendant-physician moved for summary judgment
based upon his own affidavit. 7 The trial court granted summary judg-
ment to defendant after finding that plaintiff's expert submitted an affi-
davit based not on personal knowledge, but rather on his review of medi-
cal records. The "medical records. . . were not attached to the affidavit
nor previously made part of the record."" The court of appeals held that
the trial court correctly ruled that plaintiff's affidavit in opposition to de-
fendant's motion for summary judgment was insufficient."

55. Id. at 90, 332 S.E.2d at 383.
56. Id.
57. 175 Ga. App. 500, 333 S.E.2d 884 (1985).
58. Id. at 502, 333 S.E.2d at 887.
59. Id.
60. Id.
61. Id. See Hayes v. Murray, 252 Ga. 529, 314 S.E.2d 885 (1984).
62. 175 Ga. App. at 502, 333 S.E.2d at 887 (quoting Sullivan v. Henry, 160 Ga. App. 791,

800, 287 S.E.2d 652, 659 (1982) (citing Fain v. Moore, 155 Ga. App. 209, 270 S.E.2d 375
(1980))).

63. 176 Ga. App. 330, 335 S.E.2d 734 (1985).
64. Id. at 331, 335 S.E.2d at 735.
65. Id.
66. 176 Ga. App. 395, 336 S.E.2d 284 (1985).
67. Id. at 395, 336 S.E.2d at 285.
68. Id.
69. Id. at 398, 336 S.E.2d at 286.
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In McClure v. Clayton County Hospital Authority,'0 plaintiff alleged
that the improper placement of a hand board under his arm during sur-
gery at Clayton General Hospital contributed to a low back complaint
that required surgical intervention at a later date.7 1 Defendants, an ortho-
pedic surgeon and Clayton General Hospital, moved for summary judg-
ment. The trial court granted the motion .7 Plaintiff presented affidavits
of one medical doctor and two chiropractors. Both chiropractors stated
that they had examined certain records and documents. The records,
however, were neither attached nor otherwise identified . 7  The medical
doctor executed an affidavit on behalf of plaintiff stating that he "was of
the opinion that placing a hand board directly against a patient's back,
between the body and the mattress, was not a proper placement and did
not meet the standard of medical care exercised by others generally under
like conditions and circumstances.""'

The trial court found that neither of the chiropractors' affidavits had
probative value because the reviewed records had not been attached.75

The court further held that there was no evidence presented by plaintiff
showing "that the alleged malpractice of the defendants caused or con-
tributed to the injuries complained of .... ,"76 The court granted sum-
mary judgment to defendants."

The court of appeals affirmed the grant of summary judgment and held
that, while there was evidence in the record of the facts used as the basis
for the medical doctor's opinion, the doctor's affidavit did not state "that
any alleged departure from the standard of care caused or contributed to
the injury or damage to the [plaintiff]." '

7" The court held that, "in order
for a plaintiff to recover for malpractice, there must be sufficient evidence
that the physician's alleged failure to use the requisite degree of skill and
diligence in treatment either proximately caused or contributed to plain-
tiff's injury.""17

A nurse at Clayton General placed the hand board under the patient. A
sheet covered the board from the time plaintiff-patient entered the oper-
ating roomY8 The court of appeals discussed the fact that the orthopedic

70. 176 Ga. App. 414, 336 S.E.2d 268 (1985).
71. Id. at 414, 336 S.E.2d at 269.
72. Id. at 415, 336 S.E.2d at 270.
73. Id.
74. Id.
75. Id.
76. Id.
77. Id.
78. Id. at 417, 336 S.E.2d at 271-72.
79. Id. at 417, 336 S.E.2d at 272 (citing Jobson v. Dooley, 164 Ga. App. 440, 296 S.E.2d

388 (1982)).
80. Id. at 418, 336 S.E.2d at 272.
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surgeon was unable to see where the nurse had placed the board. "Where
no unusual acts were involved that called for an exercise of medical skill
or experience, a doctor may reasonably take for granted that the exper-
ienced nurses on the staff of a modern hospital will attend to their ordi-
nary and customary nursing duties without his detailed instructions."'"

Turning specifically to the liability of defendant Clayton General Hos-
pital, the court again pointed to the absence, in the affidavits filed on
behalf of plaintiff, of any causal connection between the nurse's actions
and the alleged injuries plaintiff suffered."2 "'Negligence alone is insuffi-
cient to sustain recovery. It must be proven that the injury complained of
proximately resulted from such want of care or skill. A bare possibility of
such result in not sufficient.' ,,83

In Bethea v. Smith," the court held that the affidavit of plaintiff's ex-
pert was insufficient as a matter of law due to the expert's qualifica-
tions.8 5 Defendant was an orthopedic surgeon alleged to have been negli-
gent in the diagnosis and treatment of plaintiffs fractured right ankle.
Defendant moved for summary judgment supported by his own affidavit,
and plaintiff countered with the affidavit of a podiatrist. "The [podia-
trist] set forth his qualifications and stated that he was familiar with the
standard of care and treatment practiced by 'the medical profession gen-
erally.'"86 He further stated that the defendant did not follow the stan-
dard of care employed by the medical profession generally under similar
conditions and like surrounding circumstances in the course and treat-
ment of plaintiff."7 The trial court denied defendant's motion for sum-
mary judgment but issued a certificate of immediate review.88 The court
of appeals granted defendant's application for an interlocutory appeal
and reversed the denial of the motion for summary judgment.8

The court of appeals stated that "[tihe general rule is that a member
of a school of practice other than that to which the defendant belongs is
not competent to testify as an expert in a malpractice case."" "Absent

81. Id. (citing Porter v. Patterson, 107 Ga. App. 64, 129 S.E.2d 70 (1962)).
82. Id. at 419, 336 S.E.2d at 272-73.
83. Id., 336 S.E.2d at 272 (quoting Hawkins v. Greenberg, 166 Ga. App. 574, 575, 304

S.E.2d 922, 923 (1983) (citing Parrott v. Chatham County Hosp. Auth., 145 Ga. App. 113,
243 S.E.2d 269 (1978))).

84. 176 Ga. App. 467, 336 S.E.2d 295 (1985).
85. Id. at 470, 336 S.E.2d at 299.
86. Id. at 467, 336 S.E.2d at 296.
87. Id., 336 S.E.2d at 297.
88. Id.
89. Id.
90. Id. at 468, 336 S.E.2d at 297 (quoting Sanford v. Howard, 161 Ga. App. 495, 497, 288

S.E.2d 739: 740 (19R2) (Pmphasi by court) (citing Annotatinn; rompstency of Physician or
Surgeon of School of Practice Other Than That to Which Defendant Belongs to Testify in
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some evidence to show that the affiant's education, training, or experience
as a podiatrist would likewise demonstrate his similar expert qualifica-
tions as to an orthopedist's diagnosis and treatment of a fractured ankle,
the 'exception' in Sandford v. Howard, would not be shown."' 1 The court
held that "in this evidentiary aspect the instant case is within the general
rule that a member of a school of practice other than that to which the
defendant belongs is not competent to testify in a malpractice case."'9

In Tysinger v. Smisson," the court of appeals reversed the trial court's
grant of summary judgment to defendant-physician.94 The affidavit of
plaintiff's expert stated that defendant's failure to exercise the care that
most doctors would have exercised in the treatment of plaintiff caused
her to experience unnecessary pain and suffering and, at least, was a con-
tributing factor in her death." He stated that "'most doctors who are
treating a patient would inform any other doctor with whom a consulta-
tion was made for treatment of the patient, of any drug allergies, ...
particularly . . . with reference to any allergy to penicillin."'" The trial
court granted summary judgment on the ground that the affidavit of
plaintiff's expert "was defective in that it was couched in terms of what
'most doctors in the exercise of that care exercised by the medical profes-
sion in general' would have done, rather than in terms of the degree of
skill and care which, 'under similar conditions and like surrounding cir-
cumstances is ordinarily employed by the profession generally.' ,,' The
court of appeals held that "[tihe failure of a medical expert to use 'magic
words' in accusing a colleague of negligence. . . will not deprive his opin-
ion of all efficacy where it is clear that the witness is of the opinion that
the colleague failed to exercise due care in treating the patient."

One of the few medical malpractice cases reviewed by the Georgia Su-
preme Court during the survey period was Messex v. Lynch." In Messex,
the supreme court reversed the court of appeals and found that a jury
question existed concerning defendant's negligence.100 The court of ap-
peals determined that the affidavit of plaintiff's expert physician was in-

Malpractice Cases, 85 A.L.R.2d 1022, 1023, § 2 (1962))).
91. Id. at 469, 336 S.E.2d at 298 (construing Sandford v. Howard, 161 Ga. App. 495, 288

S.E.2d 739 (1982)).
92. Id. at 469-70, 336 S.E.2d at 298.
93. 176 Ga. App. 604, 337 S.E.2d 49 (1985).
94. Id. at 606, 337 S.E.2d at 52.
95. Id. at 605, 337 S.E.2d at 51 (quoting an expert witness).
96. Id., 337 S.E.2d at 50-51.
97. Id., 336 S.E.2d at 51 (citing Hayes v. Brown, 108 Ga. App. 360, 363, 133 S.E.2d 102,

104-05 (1963)).
98. Id. (citing Jackson v. Gershon, 251 Ga. 577, 579, 308 S.E.2d 164, 166-67 (1983)).
99. 255 Ga. 208, 336 S.E.2d 755 (1985).

100. Id. at 210, 336 S.E.2d at 757, rev'g 173 Ga. App. 338, 326 S.E.2d 492 (1985).
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sufficient to overcome the defendant-physician's motion for summary
judgment that was supported by his own affidavit. 101 The supreme court
found the affidavit of plaintiff's 'expert to be sufficient when he stated,
"'In my professional opinion, . . .a reasonable degree of surgical care
and skill would require a surgeon who was performing a cervical lymph
node biopsy to avoid damaging a branch of the spinal accessory nerve

In Greene v. Fulton-DeKalb Hospital Authority,03 the trial court
granted summary judgment to defendant-physician on the ground that
the affidavit and deposition of plaintiff's medical expert in opposition to
defendant's motions for summary judgment failed to articulate a stan-
dard of care and failed to articulate any deviation from such standard of
care.' ° The court of appeals reversed the trial court and held that the
affidavit and deposition testimony adequately articulated the standard of
care and delineated defendant's failure to meet that standard.105 Defend-
ant's motion for summary judgment relied in part on plaintiff's failure to
attach the medical records, which his expert reviewed, to his affidavit or
deposition. Those records, however, were attached to defendant-physi-
cian's affidavits as a part of the record on motion for summary judgment
and were, therefore, matters for the trial court's consideration.'" The
court of appeals stated that the trial court failed to consider all of the
competent evidence in the record before it and that the grant of summary
judgment to defendant was erroneous. 0 7

In Johnson v. Jones,'"6 an inmate at a correctional facility included a
claim for medical malpractice among other counts in an action he filed.
Plaintiff contended that he "received inadequate medical treatment for
psychiatric problems, insect bites, ear problems and a cold."' 0 Plaintiff
failed to submit an expert witness in opposition to avoid summary judg-
ment, and the court held that plaintiff's allegations did not fall within the
'pronounced results' exception, under which a physician's treatment "is
so obviously negligent that jurors would recognize the negligence by rea-
son of common knowledge and experience, and expert medical testimony

101. Messex v. Lynch, 173 Ga. App. 338, 339, 326 S.E.2d 492, 493, rev'd, 255 Ga. 208, 336
S.E.2d 755 (1985). See Frick, Torts, Annual Survey of 'Georgia Law, 37 MERCEI L. REv. 373,
374-75 (1985).

102. 255 Ga. at 209-10, 336 S.E.2d at 758.

103. 177 Ga. App. 499, 339 S.E.2d 770 (1986).
104. Id. at 499, 339 S.E.2d at 771.
105. Id. at 500, 339 S.E.2d at 772.
106. Id. at 501, 339 S.E.2d at 772.
107. Id., 339 S.E.2d at 773.
108. 178 Ga. App. 346, 343 S.E.2d 403 (1986).
109. Id. at 347, 343 S.E.2d at 405.
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would not be necessary." 110

In Bushey v. Atlanta Emergency Group,"' the trial court granted sum-
mary judgment to defendant-physicians on the ground that the affidavit
plaintiff's expert submitted in opposition to the motions for summary
judgment was insufficient as a matter of law.1 Defendants moved for
summary judgment based on their affidavits and depositions. The affida-
vits of plaintiff's two experts stated that, based upon their review of the
depositions of defendant-physicians and the certified medical records
that were a part of the record, defendant-physicians failed to meet the
requisite standard of care.13

The court of appeals affirmed the grant of summary judgment, noting
that the affidavits of the two defendant-physicians recited their profes-
sional backgrounds and specifically chronicled their individual involve-
ment with the patient, from the time they first saw him until they ceased
treating him."14 Each stated generally what he had done and stated that,
in his opinion, he followed recognized standard procedures. The court de-
termined that the plaintiff's experts' affidavits were merely conclusory
and failed to establish the parameters of acceptable professional conduct,
a significant deviation from which would constitute malpractice.", The
court also found the plaintiff's experts' affidavits to be deficient in failing
to note the particulars in which the affidavits alleged defendants were
negligent.'1 6

B. Legal Accident

In Kent v. Henson,"7 the court of appeals held that there was sufficient
evidence to authorize a jury charge on legal accident. 8 The evidence
from plaintiff's own expert, in this dental malpractice case, was that the
foreign body found in one of plaintiff's teeth could have come from one of
her other teeth and that it could have entered the site of the extracted
tooth at any time between the date that the tooth was pulled and the
date the foreign body was removed. Thus, there was at least some evi-
dence that the 'occurrence' at issue was not such that somebody must

110. Id. at 350, 343 S.E.2d at 407 (quoting Landers, 175 Ga. App. at 501-02, 333 S.E.2d
at 887 (1985) (citing Shea v. Phillips, 213 Ga. 269, 271-72, 98 S.E.2d 552, 555 (1957))).

111. 179 Ga. App. 827, 348 S.E.2d 98 (1986).
112. Id. at 827, 348 S.E.2d at 99.
113. Id. at 828, 348 S.E.2d at 100.
114. Id.
115. Id. at 829-30, 348 S.E.2d at 100-01.
116. Id.
117. 174 Ga. App. 400, 330 S.E.2d 126 (1985).
118. Id. at 402, 330 S.E.2d at 129.
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have been at fault. This authorized the charge on legal accident.,"

C. Sovereign Immunity

In Jackson v. Miller,120 the court of appeals held that defendant-physi-
cian was "not entitled to claim governmental immunity simply by virtue
of the fact that he was employed by a public clinic."'' "[Alny injury re-
sulting from a want of reasonable care or skill on his part in treating the
[plaintiff] must be considered actionable."""2

D. Informed Consent

In Spikes v. Heath,'8 the court iterated that "Georgia does not sub-
scribe the breadth of the doctrine commonly known as 'informed consent'
in transactions between physician and patient.'' 4 The rule in Georgia is
that, although a physician must inform his patient of the general terms of
the treatment to be undertaken, there is no affirmative duty to disclose
the risks concerned in the treatment.'2 5 Plaintiff contended that defend-
ants had misrepresented the risks and dangers associated with the inser-
tion of an intrauterine contraceptive device and that, immediately prior
to undergoing the procedure, she had asked whether there were risks or
dangers involved. She alleged that she had been told that, unless she were
pregnant, there were no risks and only minor side effects. 12 The trial
court granted summary judgment to defendants on this issue. 1 7

The court of appeals reversed the trial court because a relationship be-
tween doctor and patient is one of trust and confidence. Even if there is
no affirmative duty under the law of Georgia to tell the patient what the
risks of the contemplated treatment are, the existence of the confidential
relationship adds an element of obligation.'2 8 The obligation to be truth-

119. Id.
120. 176 Ga. App. 220, 335 S.E.2d 438 (1985).
121. Id. at 221, 335 S.E.2d at 439; cf. Roberts v. Grigsby, 177 Ga. App. 377, 339 S.E.2d

633 (1985).
122. Id. (citing O.C.G.A. § 51-1-27 (1982); Irwin v. Arrendale, 117 Ga. App. 1, 159 S.E.2d

719 (1967)).
123. 175 Ga. App. 187, 332 S.E.2d 889 (1985).
124. Id. at 188, 332 S.E.2d at 891 (citing Parr v. Palmyra Park Hosp., Inc., 139 Ga. App.

457, 228 S.E.2d 596 (1976); McMullen v. Vaughan, 138 Ga. App. 718, 721, 227 S.E.2d 440,
442 (1976)).

125. Id. (citing Robinson v. Parrish, 251 Ga. 496, 497, 306 S.E.2d 922, 923 (1983); Hyles
v. Cockrill, 169 Ga. App. 132, 139, 312 S.E.2d 124, 131-32 (1983); Sikorski v. Bell, 167 Ga.
App. 803, 805, 307 S.E.2d 701, 703 (1983)).

126. Id. at 187, 332 S.E.2d at 890.
127. Id.
128. Id. at 190, 332 S.E.2d at 892 (citing Sutlive v. Hackney, 164 Ga. App. 740, 742, 297

S.E.2d 515, 517 (1982)).
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ful in responding to the patient's inquiry is inherent in that relationship.
While a physician in Georgia does not have an affirmative duty to warn of
risks, when he undertakes to do so in response to the patient's inquiry, he
must be truthful. The court held that "if in fact the [defendant's) repre-
sentations were false, and the jury was persuaded that the other elements
of fraud were present, [then] plaintiff would be entitled to recover on a
cause of action for assault and battery because of the absence of valid
consent."""

III. PREMISES LIABILITY

A. Slip and Fall

The cases concerning injuries arising from falls as the result of some
alleged defect on property continue to be very prevalent in the appellate
courts. The trend begun by Alterman Foods, Inc. v. Ligon'3" continues to
make it very difficult for plaintiffs to state a cause of action in such cases.

In Nixon v. Edmondson,131 plaintiff slipped and fell on a bridge that
was covered with frost. The evidence indicated that plaintiff had crossed
over the bridge initially and was recrossing it when he fell. Plaintiff indi-
cated that, on the second trip, the conditions were the same as when he
first crossed the bridge except that he had not encountered frost on the
first trip. He did, however, become aware of the frost on the bridge when
he began recrossing it and later slipped on the frost.'32 The court held
that, because he was aware of the presence of frost, he had knowledge
equal to that of the landowner and therefore could not state a cause of
action.

133

In Bowman v. Richardson,/4 plaintiff was an invitee at an amusement
park. While walking along one of the paths in the park, she noticed that
sprinklers were throwing water onto the paths. She slipped and fell in an
area that was well lighted and in which she could see water running down
the path. As she stepped around one of defendant's employees, on the
path, she slipped. Plaintiff was unconscious momentarily, but when she
regained consciousness, she realized that she was wet and that a slick
manhole cover was in the area of her fall. She alleged that Water on the
manhole cover caused her to fall.' 35 In affirming the trial court's grant of
summary judgment, the court reasoned that, in the exercise of ordinary

129. Id., 332 S.E.2d at 893.
130. 246 Ga. 620, 272 S.E.2d 327 (1980).
131. 177 Ga. App. 662, 340 S.E.2d 278 (1986).
132. Id. at 663, 340 S.E.2d at 278.
133. Id.
134. 176 Ga. App. 864, 338 S.E.2d 297 (1985).
135. Id. at 864, 338 S.E.2d at 298.
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care, she would have seen the manhole cover and should have avoided
it.136

In Mitchell v. Food Giant, Inc.,'" plaintiff slipped on a radish in the
produce section of defendant's grocery store.'13 The trial court granted a
directed verdict for defendant at the close of plaintiff's case.1 39 Plaintiff
contended that she had demonstrated evidence of defendant's construc-
tive knowledge of the defect and that defendant's employees were in the
'immediate area' and could have easily seen the radish on the floor.1 40 In
affirming the trial court's directed verdict, the court of appeals noted that
plaintiff's attempt to equate an employee of defendant being in the im-
mediate area with constructive knowledge was an erroneous construction
of the law."' The court concluded:

There never has been a rule in this state that liability can be shown by
nothing more than the fact that the defendant's employee was in the
immediate area of the hazardous substance. In every case, the rule that
states that proposition also requires a finding that the defendant's em-
ployee had 'an opportunity to discover and remove the hazard,' which
can only be shown, and in fact, in the early cases was shown, by evidence
that the hazard existed for a length of time sufficient for the defendant
to discover the hazard and remove it.'2

Plaintiff, in Grier v. Jeffco Management Co.,143 sued the owners of her
apartment building for alleged injuries resulting from a fall on a patch of
ice on the walkway providing access to her apartment.' 44 Defendants, cit-
ing previous case law, contended that they were not responsible for the
removal of natural accumulations that may have formed on the prem-
ises. 14

5 In reversing the trial court's grant of summary judgment to de-
fendant, the appellate court held that when plaintiff had no alternative
means by which to enter or exit her own apartment, she became "a vir-
tual prisoner."'" The court held this to be an important distinction from
a plaintiff who is merely a customer in a store and stated that whether

136. Id. at 865, 338 S.E.2d at 298,
137. 176 Ga. App. 705, 337 S.E.2d 353 (1985).
138. Id. at 705, 337 S.E.2d at 354.
139. Id. at 705-06, 337 S.E.2d at 354.
140. Id. at 706, 337 S.E.2d at 354.
141. Id.
142. Id. at 709, 337 S.E.2d at 356.
143. 176 Ga. App. 158, 335 S.E.2d 408 (1985).
144. Id. at 158, 335 S.E.2d at 409.
145. Id. (citing Speaks v. Rouse Co., 172 Ga. App. 9, 321 S.E.2d 774 (1984)).
146. Id. at 159-60, 335 S.E.2d at 410 (citing Phelps v. Consolidated Equities Corp., 133

Ga. App. 189, 210 S.E.2d 337 (1974); Hull v. Massachusetts Mut. Ins. Co., 142 Ga. App. 269,
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plaintiff had acted reasonably in crossing the ice was a jury question.14

In Caree v. Revco Discount Drug Centers'148 plaintiff slipped in the
aisle of the defendant drug store on a puddle of baby oil. He did not
notice the puddle until after his fall."49 Based on evidence that a security
guard had walked down the aisle immediately before plaintiff fell, the
court held that this evidence was sufficient to raise a genuine issue of
material fact concerning whether the security guard could have observed
the foreign substance.5 0

In Martin v. Bank South, 5 ' plaintiff fell from a curb in the parking lot
of a local bank. 52 Plaintiff contended that the bank was negligent in clos-
ing the lobby of the bank, thereby forcing customers to use the walk-in
window without providing a safe path to the window. The bank con-
tended that "the construction of the curb and the rail [in the lot] were of
ordinary materials and that they were designed in an ordinary manner
.... , In affirming the trial court's grant of summary judgment, the
court held that plaintiffs mere allegation that the conditions were unsafe
was insufficient to state a cause of action, in light of the bank's
evidence.1

5
4

In Sumner v. Otasco, Inc.,"' the court of appeals affirmed the trial
court's grant of summary judgment based on the doctrine of 'plain
view.' " Plaintiff had tripped on a lawnmower that was on the sidewalk
outside of defendant's place of business. The evidence was undisputed
that there were no obstructions preventing plaintiff from viewing the
lawnmower as he approached.157

In Powell v. Watson, 5 a police officer was injured while investigating a
call at defendant's residence. The officer was descending a stairway when
it "pulled out,"' 5'1 throwing him to the ground. It was undisputed that a
police officer acting in the course of his official duty is not an invitee but a
bare licensee on the premises.' 60 The police officer was unable to present

147. Id.
148. 175 Ga. App. 487, 333 S.E.2d 387 (1985).
149. Id. at 487, 333 S.E.2d at 388.
150. Id. at 488-89, 333 S.E.2d at 388.
151. 175 Ga. App. 422, 333 S.E.2d 616 (1985).
152. Id. at 423, 333 S.E.2d at 616.
153. Id. at 424, 333 S.E.2d at 617.
154. Id.
155. 175 Ga. App. 177, 333 S.E.2d 28 (1985).
156. Id. at 178, 333 S.E.2d at 29.
157. Id. at 177, 333 S.E.2d at 29.
158. 176 Ga. App. 559, 337 S.E.2d 403 (1985).
159. Id. at 559, 337 S.E.2d at 404.
160. Id. (citing London Iron & Metal Co. v. Abney, 245 Ga. 759, 760, 267 S.E.2d 214, 215

(1980)).



any evidence that defendants were aware of the defect in the step prior to
his fall, therefore the court affirmed the grant of summary judgment.''

B. Defamation: Libel and Slander

In Chance v. Munford, Inc.,' ss plaintiff was a former employee of de-
fendant-convenience store. Plaintiff stopped at the store to purchase gas
and had an altercation with one of the store's clerks. Following the alter-
cation, the store manager posted a sign on the wall behind the cash regis-
ter that stated: 'Louise is not allowed in the store.'1 6 3 Plaintiff brought a
defamation action based on this notice.'" The trial court granted sum-
mary judgment in favor of defendant.'s

The court of appeals upheld the grant of summary judgment.'" s Plain-
tiff contended that the notice was libel by innuendo and that persons
reading the notice would believe that plaintiff had done some terrible act
which caused her to be barred from the store. The court, however, held
that, as a matter of law, the language was unambiguous and did not sub-
ject the plaintiff to "public hatred, contempt, or ridicule."1 6 7

In Minton v. Thomson Newspapers,'" plaintiff, while delivering pre-
scriptions for a pharmacy, was involved in an accident when she failed to
yield the right-of-way. The police officer noticed numerous pills in her
car. Although the officer was informed of the nature of her employment
at the scene, he charged her with driving under the influence based on
her appearance. A subsequent blood test was negative for both drugs and
alcohol, and the charges eventually were dismissed at a formal hearing,
which took place over a month later.' A local newspaper reporter, how-
ever, searching for items for the community news section of the paper,
had checked the police docket on the day of plaintiffs arrest. The follow-
ing day the local newspaper reported that plaintiff had been arrested for
DUI. Plaintiff brought an action against the newspaper, alleging that it
had libeled her by failing to investigate the truth of the matter and in
reporting that she was driving under the influence. 70 The court of ap-
peals found that, under the facts, there was no requirement that the re-

161. Id. at 560, 337 S.E.2d at 404.
162. 178 Ga. App. 252, 342 S.E.2d 746 (1986).
163. Id. at 252, 342 S.E.2d at 747.
164. Id.
165. Id.
166. Id. at 253, 342 S.E.2d at 747.
167. Id. (quoting O.C.G.A. § 51-5-1(a) (1982) (construed in Grayson v. Savannah News-

Press, 110 Ga. App. 561, 566, 139 S.E.2d 347, 351' (1964))).
168. 175 Ga. App. 525, 333 S.E.2d 913 (1985).
169. Id. at 525, 333 S.E.2d at 915.
170. id. at 526, 333 S.E.2d at 915.
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porter or the newspaper conduct a separate investigation to confirm the
accuracy of a valid police report and affirmed the grant of summary
judgment.""

In Griggs v. K-Mart Corp. 7 2 plaintiff brought an action against a se-
curity guard in a K-Mart store who told his superior that he believed
plaintiff had switched price labels on some items. The only persons pre-
sent when the allegations were made were plaintiff and the security
guard's employer, the store manager.'7 The court of appeals held that a
"statement made by an employee to an immediate supervisor... does
not constitute a publication sufficient to support an action for slander."' 17'

In Anderberg v. Georgia Electric Membership Corp.,"' the court held:
"'As a general rule, a communication in respect of the character or quali-
fications of an employee or former employee may be made to any person
who has a legitimate interest in the subject matter thereof, such as a pro-
spective employer.' ","76 The court affirmed the trial court's grant of sum-
mary judgment to defendant because the communication to a prospective
employer was privileged, and plaintiff failed to provide any evidence of
malice to overcome the motion.17

7

C. Malicious Prosecution

In Perry v. Brooks,78 the court of appeals distinguished between the
claims of malicious arrest, false imprisonment, and malicious prosecu-
tion.' 7 Plaintiff filed a complaint against defendant claiming these three
torts. The court noted that, when there is a valid warrant or process, ma-
licious arrest or malicious prosecution is the exclusive remedy; 80 thus de-
fendant was entitled to summary judgment on the false imprisonment
count. ' In distinguishing malicious arrest from malicious prosecution,
the court stated that, once the criminal process has been sworn out, the
question of which claim applies depends on whether the prosecution was
actually conducted under the warrant. If the warrant is dismissed and
prosecution is not based on it, the remedy is malicious arrest, and defend-

171. Id. at 528, 333 S.E.2d at 916.
172. 175 Ga. App. 726, 334 S.E.2d 341 (1985).
173. Id., 334 S.E.2d at 341-42.
174. Id. at 727, 334 S.E.2d at 342.
175. 175 Ga. App. 14, 332 S.E.2d 326 (1985).
176. Id. at 15, 332 S.E.2d at 327-28 (quoting Land v. Delta Airlines, Inc., 147 Ga. App.

738, 739, 250 S.E.2d 188, 189 (1978); 50 Am. Jua. 2D Libel & Slander, § 275 (1970)).
177. Id. at 16-17, 332 S.E.2d at 328.
178. 175 Ga. App. 77, 332 S.E.2d 375 (1985).
179. Id. at 77-78, 332 S.E.2d at 376-77.
180. Id. at 77, 332 S.E.2d at 376.
181. Id., 332 S.E.2d at 377.
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ant would be entitled to summary judgment on the malicious prosecution
charge. 182 If the warrant is actually prosecuted, malicious prosecution is
the exclusive remedy.18 3 In Brooks, the court found that the prosecution
had begun under a valid process; therefore, defendant was entitled to
summary judgment on the claims of false imprisonment and malicious
arrest. The question of malicious prosecution was for jury
consideration. 

184

In Munford, Inc. v. Anglin,18 the court restated the elements of mali-
cious prosecution: "(1) Prosecution for a criminal offense; (2) under a
valid warrant, accusation or summons; (3) that the prosecution termi-
nated in favor of the plaintiff; (4) that it was instituted maliciously; (5)
that it was instituted without probable cause; and (6) that it damaged the
plaintiff."'' The court pointed out that the key question was whether, at
the time of prosecution, the person undertaking the prosecution was ex-
posed to circumstances that created a reasonable belief that there was
probable cause for the prosecution.1 87

In Fisher v. Kentucky Fried Chicken,'" the court reaffirmed the notion
that malicious prosecution is not a favored tort. In Fisher, the undisputed
facts showed that plaintiff was an employee of Kentucky Fried Chicken
and was required to deposit the day's cash proceeds. Plaintiff removed
the proceeds from the store safe and placed them in the trunk of his car.
In a couple of days, when it was obvious that the proceeds were missing,
inquiries were made to the store personnel. Plaintiff admitted at that
time that he had taken the money from the safe. He claimed, however,
that he had already deposited it, a fact that plaintiff knew to be untrue.
When plaintiff was asked to produce the deposit slips, he submitted a
letter of resignation. The next day he went to a different bank from the
one at which he usually made deposits and deposited the cash that had
been in his trunk. By this time, the store had begun a prosecution for
theft by taking.' 8 ' The court of appeals stated that, when the facts are
undisputed, the existence of probable cause is usually a matter for the
court to decide. There was probable cause for a warrant in this case. 90

182. Id.
183. Id. at 77-78, 332 S.E.2d at 377 (citing Barnes v. Gossett Oil Co., 56 Ga. App. 220,

192 S.E.2d 254 (1937)).
184. Id. at 79-80, 332 S.E.2d at 377.
185. 174 Ga. App. 290, 329 S.E.2d 526 (1985).
186. Id. at 291, 329 S.E.2d at 528 (quoting Wilson v. Bonner, 166 Ga. App. 9, 9-10, 303

S.E.2d 134, 137 (1983); Ellis v. Knowles, 90 Ga. App. 40, 42, 81 S.E.2d 884, 885 (1954))
(citations omitted).

187. Id.
188. 175 Ga. App. 542, 333 S.E.2d 877 (1985).
189. Id. at 543-44, 333 S.E.2d at 878.
190. Id. at 545-46, 333 S.E.2d at 880.
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D. False Imprisonment

In Lord v. K-Mart Corp.,"' the court affirmed the grant of summary
judgment."92 K-Mart store employees observed plaintiff and found her be-
havior to be suspicious. The employees saw her looking around as if to
determine whether she was being watched. Plaintiff aimlessly wandered
about the store, not making any purchases. She had a large shoulder bag
that one employee had seen her reach into. Upon her departure, the assis-
tant store manager approached plaintiff and asked her if she had any K-
Mart property in her purse. Plaintiff responded very angrily, but volunta-
rily allowed the employees to see that there was no K-Mart property in
her purse. She later returned with her husband and lawyer, and another
confrontation ensued." 3

In affirming the grant of summary judgment to defendant, the court
noted that questioning of a suspected shoplifter without placing them
under any restraints is certainly an appropriate manner to protect prop-
erty. 1' Plaintiff's embarrassment simply did not constitute false
imprisonment."

In Baggett v. National Bank & Trust Co.'96 and Scott Housing Sys-
tems v. Hickox, '

9
7 the court of appeals considered the aspect of false im-

prisonment concerning warrantless arrest. In both cases, defendants had
contacted the police, who then instituted an arrest without a warrant. In
Scott Housing Systems, plaintiff was an employee who was fired due to
some dissatisfaction with his work. Allegedly, the employee told his em-
ployer that he was driving the company truck home to remove his own
personal tools and that he would return within an hour for his paycheck.
The employer contacted the police and indicated that plaintiff had taken
the truck, loaded with the company's tools, and that the company would
secure an arrest warrant. Based on this information, an officer went to
plaintiff's house and arrested plaintiff."'8 The jury found for plaintiff, and
the court entered judgment on the verdict."

On appeal, defendant contended that the employer had not procured
the arrest without process but had merely reported the facts to the of-
ficer, who made the decision to make the arrest. Based on the record of
the officer's testimony, the court held that the jury could have found in

191. 177 Ga. App. 651, 340 S.E.2d 225 (1986).
192. Id. at 654, 340 S.E.2d at 228.
193. Id. at 651-52, 340 S.E.2d at 225-26.
194. Id. at 653, 340 S.E.2d at 227.
195. Id.
196. 174 Ga. App. 346, 330 S.E.2d 108 (1985).
197. 174 Ga. App. 23, 329 S.E.2d 154 (1985).
198. Id. at 23-24, 329 S.E.2d at 155.
199. Id.
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favor of plaintiff on that issue."
In Baggett, however, the court affirmed the trial court's grant of sum-

mary judgment in favor of defendant.20 1 Plaintiff in Baggett entered a
bank to make a deposit. He had the misfortune of utilizing one of the
customer deposit slips that the bank provided for public use. Unknown to
plaintiff, someone had written "'this is a stek [sic] up' "202 on the back of
the deposit slip. When plaintiff presented this to the bank teller, the
teller phoned the manager and told her "'I've got a note, call the po-
lice.' "1203 After this phone call, the teller completed the transaction with
plaintiff, who then proceeded on his way.2 04

When the police arrived at the bank, the teller and other bank person-
nel provided an accurate description of what had happened including the
fact that plaintiff had not taken anything that did not belong to him.
They also told the police that plaintiff had not appeared nervous or in
any way suspicious. The officer issued a radio bulletin, and plaintiff was
apprehended and brought back to the bank for questioning. Later, plain-
tiff was taken to police headquarters and kept there for three hours
before he was released.20 5

In determining that the court properly granted summary judgment in
favor of the bank, the court of appeals noted that when a person simply
provides facts to a police officer who then makes an individual determina-
tion of whether to proceed with detention, a cause of action will not lie
against the person who honestly provided the facts.2 The independent
decision of the police officer and other police personnel insulates the re-
porting party from any liability for false imprisonment.2 0 7

IV. HODGE PODGE

A. Last Clear Chance

In Harrison v. Feather,20 8 the court restated the Last Clear Chance
Doctrine.209 In Harrison, an automobile collision occurred after plaintiff
left her vehicle partially in a lane of traffic following an earlier accident.
The testimony was conclusive that defendant had seen plaintiffs vehicle

200. Id. at 25, 329 S.E.2d at 156.
201. 174 Ga. App. at 348, 330 S.E.2d at 110.
202. Id. at 346, 330 S.E.2d at 109.
203. Id.
204. Id.
205. Id. at 346-47, 330 S.E.2d at 109.
206. Id. at 347, 330 S.E.2d at 109-10.
207. Id.
208. 178 Ga. App. 35, 342 S.E.2d 1 (1986).
209. Id. at 36, 342 S.E.2d at 2.
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but thought that he could safely avoid it.2 ' 0 The court reaffirmed the Last
Clear Chance Doctrine because the evidence demanded a finding in favor
of plaintiff in that, although defendant recognized plaintiff's perilous situ-
ation, he failed to exercise ordinary care.2 1

1

B. Wrongful Death

In Stiltjes v. Ridco Exterminating Co., 2 12 plaintiff brought an action
against a pest control company, and others, alleging that they were liable
in negligence and strict liability for the death of her husband, who died
from chronic bronchial asthma as a result of inhaling pesticides.2 2 Al-
though the Georgia Supreme Court has held previously that a surviving
spouse has no claim for wrongful death based on strict liability,214 plain-
tiff contended that a 1978 amendment in the wrongful death statute215

incorporated the strict liability statute.2 1 6

The court of appeals found that the legislature had considered specifi-
cally the possibility of extending the strict liability statute to wrongful
death situations but had rejected that provision.2 1 7 The court reaffirmed
that "the wrongful death statute permits a claim for death resulting from
property only where that property is defectively manufactured. '2 1 8

C. Intentional Infliction of Emotional Distress

In Bridges v. Winn-Dixie Atlanta, Inc.,219 the grocery store company
became disturbed with the number of unexplained shortages in a particu-
lar store. The company informed the employees that it was undertaking
an investigation and that all employees would be expected to submit to
polygraph examinations. When plaintiff arrived for her test; she stated
that she previously had been diagnosed for having multiple sclerosis and
wanted to know whether her condition or medication would distort or
otherwise invalidate the test results.2 2

0 The testing firm assured her that
there would be no adverse effects. The test showed that plaintiff had re-
sponded untruthfully to a question concerning whether she had given un-

210. Id., 342 S.E.2d at 1.
211. Id., 342 S.E.2d at 2.
212. 178 Ga. App. 438, 343 S.E.2d 715 (1986).
213. Id. at 438, 343 S.E.2d at 716-17.
214. Ford Motor Co. v. Carter, 239 Ga. 657, 238 S.E.2d 361 (1977).
215. GA. CODE ANN. § 105-1301 (Harrison 1977), as amended by Act of April 10, 1978,

No. 1471, 1978 Ga. Laws 2218, 2219 (codified at O.C.G.A. § 51-4-1(2) (1982)).
216. 178 Ga. App. at 439, 343 S.E.2d at 717; O.C.G.A. § 51-1-11(b) (1982).
217. 178 Ga. App. at 440, 343 S.E.2d at 718; O.C.G.A. § 51-111 (1982).
218. 178 Ga. App. at 440, 343 S.E.2d at 718.
219. 176 Ga. App. 227, 335 S.E.2d 445 (1985).
220. Id. at 227, 335 S.E.2d at 446.
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authorized discounts. The employer confronted plaintiff with this infor-
mation and told her that a fellow cashier had stated that plaintiff had in
fact given these unauthorized discounts. Plaintiff, at this point, became
hysterical and began using strong language. Plaintiff testified that de-
fendant called her a "'damn liar.' ""2 Plaintiff left the examination,
clocked out, and left the store. Plaintiff later agreed to take a second ex-
amination but refused to sign the necessary medical release forms. She
never took the second examination. The employer then terminated plain-
tiff for refusing to cooperate with the investigation.2 12 The trial court
granted summary judgment in favor of defendant and held that, "as a
matter of law defendant's conduct did not rise to the level of outrageous-
ness or egregiousness necessary to sustain an allegation of intentional in-
fliction of emotional distress.128

The court of appeals affirmed the trial court's grant of summary judg-
ment.2 2 4 The court noted that the severity of the emotional distress alleg-
edly produced by the conduct of defendant is an element of the tort. The
court held that there is a cause of action "only where the distress inflicted
is so severe that no reasonable man could be expected to endure it. ''22 5

The court found that the evidence merely revealed an argument between
two disagreeing parties and that it did not approach the level of egre-
giousness necessary to support a cause of action.2 26

In Greer v. Medders,27 the court reversed the grant of summary judg-
ment in another case concerning the intentional infliction of emotional
distress.2 26 Plaintiffs, Mr. and Mrs. Greer, filed a suit against a medical
doctor arising out of an incident that occurred during the treatment of
Mr. Greer, who had been hospitalized for heel surgery. After the surgery,
his physician had gone on vacation and arranged for defendant-doctor to
cover for him during the physician's absence. Plaintiff was upset with the
failure of defendant-doctor to visit him in his room for several days and
called defendant's office. Subsequently, defendant-doctor entered plain-
tiff's room in an angry manner, stating: "'Let me tell you one damn
thing, don't nobody call over to my office raising hell with my secretary
. . . I don't have to be in here every damn day checking on you because I
check with physical therapy . . . I don't have to be your damn doc-

221. Id. at 228, 335 S.E.2d at 446.
222. Id.
223. Id., 335 S.E.2d at 447.
224. Id. at 231, 335 S.E.2d at 449.
225. Id. at 230, 335 S.E.2d at 448 (quoting RESTATEMENT (SECOND) OF TORTS § 46 com-

ment j (1965)).
226. Id. at 231, 335 S.E.2d at 448.
227. 176 Ga. App. 408, 336 S.E.2d 328 (1985).
228 Id. -0 .3.. .S.E.2d atL 330.
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tor.' "9 In response to this tirade, Mrs. Greer indicated that the doctor
should not worry because he would no longer be their physician. In re-
sponse, the doctor stated to Mr. Greer: "'If your smart ass wife would
keep her mouth shut, things wouldn't be so bad.' ,,230 After making some
notes on the chart, the doctor left the room. Mrs. Greer began to cry, and
Mr. Greer suffered an episode of uncontrollable shakes that required psy-
chiatric treatment.231 The court of appeals held that given the confiden-
tial relationship that existed between the Greers and the doctor, there
were sufficient questions to state a jury question on the issue of inten-
tional infliction of emotional distress.2 32

D. Family Immunity

The Georgia Court of Appeals considered the family immunity doctrine
in Clabough v. Rachwal,23 3 a case with a bizarre factual scenario. In this
case, defendant-mother had provided medication to her adult daughter
who came to her mother's house complaining of a headache. The adult
daughter eventually died, having aspirated due to the effects of high
levels of drugs in her system. The sister of the deceased adult daughter
and daughter of defendant-mother brought the instant action as guardian
ad litem for the son of the deceased adult daughter."" To further compli-
cate the facts, it appeared that the son had been staying, at least tempo-
rarily, at his grandmother's home. After the death of his mother, the de-
ceased adult daughter, he went to live with his grandmother, the
defendant, who, at the time the case was decided, was his legal
guardian.

2
3

5

Defendant raised the defense of the family immunity doctrine. The
question for the court was whether the action would be barred by the
doctrine of family immunity although at the time of the decedent's death,
defendant was not the legal guardian of the plaintiff. The court noted
that the factors supporting implementation of the family immunity doc-
trine were "(1) disturbance of domestic tranquility, (2) danger of fraud
and collusion, (3) depletion of the family exchequer, (4) the possibility of
inheritance, by the parent, of the amount recovered in damages by the
child, and (5) and interference with parental care, discipline, and con-
trol."2 6 Since plaintiff and defendant had an ongoing 'familial' relation-

229. Id. at 408, 336 S.E.2d at 329.
230. Id. at 408-09, 336 S.E.2d at 329.
231. Id. at 409, 336 S.E.2d at 329.
232. Id., 336 S.E.2d at 329-30.
233. 176 Ga. App. 212, 335 S.E.2d 648 (1985).
234. Id. at 212, 335 S.E.2d at 649.
235. Id. at 213, 335 S.E.2d at 649.
236. Id., 335 S.E.2d at 650 (quoting Eschen v. Roney, 127 Ga. App. 719, 724, 194 S.E.2d
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ship, the court held that the instant suit would threaten the tranquility
and continued harmony of the family.2 7 While noting a nationwide trend
of abolishing the family immunity doctrine, the court stated that it would
not partake in judicial legislation and that such a decision should be left
to the legislature.238

E. Governmental Immunity

In Curtis v. Cobb County,2 3 9 plaintiff brought an action against Cobb
County arising out of an automobile accident allegedly caused by a con-
struction hazard created by the county.2 40 The trial court dismissed the
complaint against Cobb County because "sovereign immunity barred the
action in spite of the existence of Cobb County's liability insurance."' "

The Georgia Supreme Court, relying on the 1983 Georgia Constitu-
tion, 42 reversed the judgment of the trial court because the defense of
sovereign immunity is not available to a county that has purchased liabil-
ity insurance.

24 3

F. Accident

Although, as last year's survey noted, the courts have severely limited
the defense of legal accident,2 4 4 the court of appeals still maintains it in
those circumstances in which the injury does not result from negligence.
In Loyd v. Henry,2 4

5 the court noted that a jury charge on accident was
authorized because there was evidence to support the conclusion that the
collision took place in the absence of negligence and was solely the result
of slick road conditions.2 4 Likewise, in Williams v. Calhoun,27 the court
found that the defense of accident was available when defendant, al-
though admitting he had failed to stop at a stop sign, presented facts that
evidenced his failure to stop was due to the vehicle skidding on the wet

589, 592 (1972); Skinner v. Whitley, 281 N.C. 476, 478, 189 S.E.2d 230, 232-33 (1972)).
237. id. at 214, 335 S.E.2d at 650.
238. Id. at 215, 335 S.E.2d at 651.
239. 254 Ga. 673, 333 S.E.2d 595 (1985).
240. Id. at 673, 333 S.E.2d at 595-96.
241. Id., 333 S.E.2d at 596.
242. GA. CONST. art. I, § 2, para. 9.
243. 254 Ga. at 674, 333 S.E.2d at 596.
244. Frick, supra note 101, at 400.
245. 174 Ga. App. 49, 329 S.E.2d 195 (1985).
246. Id. at 49, 329 S.E.2d at 196 (citing Reed v. Heffernan, 171 Ga. App. 83, 87, 318

S.E.2d 700, 705 (1984); Chadwick v. Miller, 169 Ga. App. 338, 344, 312 S.E.2d 835, 840
(1983)).

247. 175 Ga. App. 332, 333 S.E.2d 408 (1985).
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street surface.24 ' The court found that the possibility of the accident de-
fense prevented the granting of partial summary judgment on the issue of
liability. 4

G. Seatbelt

In Wendlandt v. Shepherd Construction Co.,"50 the court considered
the effect of a plaintiff's failure to wear a seatbelt during an automobile
collision. Plaintiff alleged the trial court erred in giving the jury instruc-
tions dealing with the failure to use available seatbelts as comparative or
contributory negligence.25 1 The court, however, noted that the trial court
had expressly limited the evidence concerning the failure to use the
seatbelt to the diminution of damages and had not allowed that evidence
on the question of liability.5 2 Since there was a jury verdict for defendant
on the issue of liability, the court of appeals held that the issue of
whether the charge concerning the diminution of damages constituted er-
ror was moot. 53

H. Wrongful Termination

In Bendix Corp. v. Flowers,2" the court .of appeals reversed the trial
court's denial of summary judgment on the issue of wrongful termination.
The court held that when plaintiffis employment is terminable at will or
when plaintiff is an employee at will,"5 the employer may terminate the
employee for a good reason, a bad reason, or no reason at all.2" The court
also held that there could be no actionable conspiracy to bring about a
wrongful discharge when the alleged conspiracy arose from "the author-
ized exercise of a legal right to discharge.' 5 7

In Walton v. James & Dean, Inc.,258 plaintiff sought to state a claim for
wrongful termination based on the theory of wrongful interference with
contract against both the corporate defendant-employer and the individ-
ual defendant, who was an officer and agent of the corporation. 59 The

248. Id. at 334-35, 333 S.E.2d at 411-12.
249. Id. at 335, 333 S.E.2d at 412.
250. 178 Ga. App. 153, 342 S.E.2d 352 (1986).
251. Id. at 154, 342 S.E.2d at 353-54.
252. Id., 342 S.E.2d at 354.
253. Id. at 155, 342 S.E.2d at 354.
254. 174 Ga. App. 620, 330 S.E.2d 769 (1985).
255. See O.C.G.A. § 34-7-1 (1982).
256. 174 Ga. App. at 620, 330 S.E.2d at 770.
257. Id. at 621, 330 S.E.2d at 770-71 (quoting Meeks v. Pfizer, Inc., 166 Ga. App. 815,

816, 305 S.E.2d 497, 498 (1983)).
258. 177 Ga. App. 77, 338 S.E.2d 516 (1985).
259. Id. at 77-78, 338 S.E.2d at 517.
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court of appeals held that there could not be a cause of action against
defendant-employer since it had a legal right to discharge the employee
at will.2" The court, however, did find that there was a jury question con-
cerning the action of the individual defendant since a third party may not
interfere with the employment contract, even if the employment is at
will. 2 61 There was no evidence that the court considered whether the cor-
poration vested authority in the individual defendant to fire the plaintiff.

I. Automobile

In Cunningham v. National Service Industries,2 2 plaintiff attempted
to exit from the driveway of a business onto a highway.2" Defendant,
driver of a delivery truck, attempted to enter the driveway. Defendant
was unable to enter because plaintiff blocked the exit. Plaintiff contended
that defendant had waved for her to come on and that, when she pulled
out, a vehicle that was blocked from her line of vision by defendant's
truck hit her. Plaintiff brought an action against defendant, and defend-
ant moved for summary judgment. The trial court held that as a matter
of law plaintiff could not rely upon the hand signal of defendant and
granted summary judgment in favor of defendant."

Citing Professor Prosser, the court of appeals noted, "that a duty may
arise even where the undertaking is gratuitous, if by such undertaking the
actor has induced the other to rely upon his action and forego reliance
upon his own performance." 2

0 The court held that if a person takes it
upon himself to provide a signal to another motorist, then he should ex-
pect that the other motorist, instead of relying upon her own perform-
ance, will rely on the signal and there may be responsibility for any injury
caused.2" The court, therefore, reversed and left the remaining issues for
trial."67

At the time of trial, the burden will be on plaintiff to prove:

(1) [t]he other driver made a signal to her, (2) that he intended to convey
the meaning that the way was clear for her to pass, (3) that there was
created a right to rely on the fact that in the gratuitous giving of the
signal that the other driver had a duty to exercise ordinary care to see
that the way was clear ahead for the plaintiff to pass safely, (4) plaintiff

260. Id. at 79, 338 S.E.2d at 518.
261. Id.
262. 174 Ga. App. 832, 331 S.E.2d 899 (1985).
263. Id. at 832, 331 S.E.2d at 899.
264. Id., 331 S.E.2d at 899-900.
265. Id. at 835, 331 S.E.2d at 902 (citing W. PROSSER, LAW OF TORTS § 56, at 343 (4th

ad.)).
2F5 Id.
267. Id. at 839, 331 S.E.2d at 904.
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did in fact rely on the other driver's signal, and (5) the other driver's
signal was a proximate cause of her being struck.28

J. Negligent Sexual Conduct

In Long v. Adams,2 60 plaintiff and defendant were an unmarried couple
involved in an intimate sexual relationship. Plaintiff contracted genital
herpes as a result of sexual relations with defendant. Plaintiff filed suit
seeking recovery based on theories of negligence, battery, and intentional
infliction of emotional distress. The trial court granted summary judg-
ment in favor of defendant.2 10

The court of appeals found the question of negligence in exposing a
sexual partner to an infectious disease to be a question of first impression
in Georgia.2 7 1 Citing a recent Wyoming decision, Duke v. Housen,2 7 2 the
court found that a cause of action could be stated against one who negli-
gently exposes another to an infectious or contagious disease if the basic
elements of a negligence action are set forth.2 7 The court found that de-
fendant had not successfully refuted the elements of the negligence ac-
tion, and, therefore, the trial court improperly granted summary judg-
ment.2 74 The court stated:

It should be made clear that this court is not stating here that herpes
victims have a specific duty to warn any person of their condition; how-
ever, they, like all citizens, are to be guided by those considerations
which ordinarily regulate the conduct of human affairs, and they may be
sued in this state for negligence in the omission to do something which a
reasonable person would do.2"

K. Abusive Litigation

In Yost v. Torok,2 7 6 the Georgia Supreme Court created the new tort of
abusive litigation by merging malicious use of process and malicious
abuse of process.2 77 The court noted that considerable confusion had de-
veloped out of the elements and application of the torts of malicious use

268. Id. at 838, 331 S.E.2d at 904.
269. 175 Ga. App. 538, 333 S.E.2d 852 (1985).
270. Id. at 538, 333 S.E.2d at 853.
271. Id at 539, 333 S.E.2d at 854.
272. 589 P.2d 334 (Wyo.), cert. denied, 444 U.S. 863 (1979).
273. 175 Ga. App. at 539, 333 S.E.2d at 854.
274. Id. at 540, 333 S.E.2d at 855.
275. Id., 333 S.E.2d at 855 (citing Johnson v. Landing, 157 Ga. App. 313, 315-16, 277

S.E.2d 307, 309 (1981)).
276. 256 Ga. 92, 344 S.E.2d 414 (1986).
277. Id. at 95, 344 S.E.2d at 417.
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of process and malicious abuse of process. The court judged that this con-
fusion created a situation in which there was no effective remedy for the
wrong of abusive litigation.2 8 Therefore, the court created a new cause of
action.

The court noted that the legislature had recently enacted Official Code
of Georgia Annotated section 9-15-1479 that provided for the awarding of
attorneys' fees and litigation expenses for abusive conduct during litiga-
tion. The court indicated that this legislation alone was insufficient to
prevent abusive litigation because it did not deal with special damages
other than attorneys' fees, damages for mental distress, or nominal dam-
ages.6 In defining the tort of abusive litigation, the court adopted the
legislative language of section 9-15-14.181 The court defined the common
law claim as follows:

Any party who shall assert a claim, defense, or other position with re-
spect to which there exists such a complete absence of any justiciable
issue of law or fact that it reasonably could not be believed that a court
would accept the asserted claim, defense, or other position; or any party
who shall bring or defend an action, or any part thereof, that lacks sub-
stantial justification, or is interposed for delay or harassment; or any
party who unnecessarily expands the proceeding by other improper con-
duct, including, but not limited to, abuses of discovery procedures, shall
be liable in tort to an opposing party who suffers damage thereby.

The term 'lacks substantial justification' shall be understood to signify
conduct which is substantially frivolous, substantially groundless, or sub-
stantially vexatious 82

The court stated that the claim of abusive litigation arises only after a
civil action commences because it must be planned as a compulsory coun-
terclaim or a compulsory additional claim. The court reasoned that, by
requiring the claim to be brought at that time, it would prevent an unnec-
essary succession of litigation.2 88

The court determined that trial on the claim of abusive litigation would
be held, by bifurcation, after the trial of the underlying action. The court
also indicated that, in the trial of the abusive litigation claim, all of the
facts and circumstances related to the alleged frivolous claim, such as of-
fers of settlement or compromise, offers that stipulate facts, and the like,
would be admissible.2 8

4

278. Id. at 94-95, 344 S.E.2d at 416-17.
279. O.C.G.A. § 9-15-14 (Supp. 1986).
280. 256 Ga. at 95, 344 S.E.2d at 417.
281. Id. at 96, 344 S.E.2d at 417.
282. Id.
283. Id. 344 S.E.2d at 417-18.
284. Id., 344 S.E.2d at 418.
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The modification of the law of malicious abuse of process is one of the
most significant changes to take place in the Georgia courts in a number
of years. In fact, the court's decision in the case is quite easily character-
ized as judicial legislation. While the effect of the decision will not be
immediately known, there are numerous problems that may arise. Be-
cause evidence of settlement and suggestions of stipulation of facts be-
come relevant in an action for abusive litigation, the attorney represent-
ing a party in the primary claim may become a witness in the abusive
litigation claim, possibly requiring the appearance of another lawyer on
behalf of the party defending against the abusive litigation claim. Fur-
ther, by making the claim compulsory, the parties may be forced to file
abusive litigation claims that they would otherwise forego. Settlement
discussions and other negotiations concerning stipulations of fact also will
be impaired due to the fact that they may later be offered in evidence
against the party suggesting them as part of an abusive litigation claim.

While the court's action in creating this tort has several questionable
facets, the action may prove to be beneficial in that it will encourage par-
ties to settle to clear liability cases. In addition, the action may develop as
an effective weapon against the filing of frivolous lawsuits or defenses, a
matter on which the legislature has refused to act in the last year.

L. Dog Bite

In Brown v. Pierce,'85 a neighbor's German Shepherd attacked and in-
jured plaintiff in the plaintiff's yard. The trial court granted summary
judgment to defendant.28' Plaintiff was unable to demonstrate any knowl-
edge on defendant's behalf that the dog had a propensity for such con-
duct. Plaintiff contended, however, that because the dog was on plaintiffs
property, in violation of the county leash law, the burden of showing
knowledge on behalf of defendant was negated . 2

8 The court refused to
substitute violation of the statute for the required knowledge and af-
firmed the grant of summary judgment.2 8

In Marshall v. Person,2 8 ' defendant's dog injured plaintiffs when it
jumped on or lunged at them.2

9
0 Plaintiffs presented evidence to show

that the owners knew of the dog's propensity to jump on them in a play-
ful manner, but defendant had no knowledge of any previous vicious or
dangerous acts committed by the dog.201 The court of appeals affirmed

285. 176 Ga. App. 787, 338 S.E.2d 39 (1985).
286. Id. at 787, 338 S.E.2d at 39.
287. Id.
288. Id.
289. 176 Ga. App. 542, 336 S.E.2d 380 (1985).
290. Id. at 542-43, 336 S.E.2d at 381.
291. Id. at 543, 336 S.E.2d at 381.
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the grant of summary judgment because knowledge of the dog's "frolic-
some affection . . . is not such knowledge of a pattern of dangerous be-
havior as to put a reasonably prudent person on notice that the animal
may cause injury.'"29z

292. Id. at 543-44, 336 S.E.2d at 382.
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