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I. JUDGMENTS AND APPEALABLE ORDERS

A. The Final Judgment Rule

The Czeremcha/Schuurman Rule. In Schuurman v. Motor Vessel
"Betty K V",' the Eleventh Circuit clarified the rule distinguishing be-
tween 'orders dismissing complaints' and 'orders dismissing actions,' es-
tablished in 1984 in Czeremcha v. International Association of Machin-
ists & Aerospace Workers.' On July 26, 1984, the district court granted
defendant's motion to dismiss for lack of in personam and in rem juris-
diction and granted plaintiff twenty days to amend the complaint. Plain-
tiff did not amend the complaint but filed a motion for reconsideration,
which the court denied on a date not specified in the opinion. Plaintiff
filed a notice of appeal on January 16, 1985. Defendant asserted that the
court of appeals lacked jurisdiction because no final order existed.3

The court in Schuurman held that when a district court order dis-
misses a complaint and provides for a stated period in which the plaintiff
may amend, the order of dismissal becomes final upon the expiration of
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1. 798 F.2d 442 (lth Cir. 1986).
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1300 (8th Cir. 1986) (collecting cases).
3. 798 F.2d at 444.
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the time allowed for amendment for purposes of appellate rule 4(a).4 The
court noted, consistent with United States v. Mayton,5 that a plaintiff
need not wait until the dismissal order becomes final to file a notice of
appeal. A plaintiff who chooses to appeal before the expiration of the
time allowed for amendment, however, waives the right later to amend
the -complaint.6 In a concurring opinion, Judge Hatchett addressed a
third possibility: a dismissal order that fails to indicate the time in which
the plaintiff must amend.7 Judge Hatchett indicated that the time for
filing a notice of appeal should then be measured from the date of the
district court's orderS

The court's discussion of the Supreme Court decision in Jung v. K & D
Mining Co.' raises the interesting question of whether the Czeremcha/
Schuurman rule may be inconsistent with binding Supreme Court prece-
dent. In Jung, plaintiffs failed to file an amended complaint within the
time permitted by a district court order, and nearly two years later filed a
document in which they "elected to stand on their first amended com-
plaint."10 On the same day, the district court dismissed their claim. Plain-
tiffs then filed a notice of appeal within thirty days. The Supreme Court
held that the order granting leave to amend did not constitute the final
judgment, but that the order directing the clerk to enter judgment in
favor of the defendant some two years later was the final judgment from
which plaintiff had taken a timely appeal."

The Schuurman court criticized this result, perhaps justly so, noting
that "[iun effect, the plaintiffs were given a period of almost two years to
appeal the dismissal of their claim."' 2 The Supreme Court had reasoned,
however, that defendant could have sought entry of a final judgment after
expiration of the time for amendment, concluding that "[tihe undesirabil-
ity of useless delays in litigation is more than offset by the hazards of
confusion or misunderstanding as to the time for appeal.""

One cannot fault the Czeremcha/Schuurman rule as a creative attempt
to bring order to the universe of dismissal orders. The Eleventh Circuit,
however, does not clearly justify its apparent tradeoff of "useless de-
lays""1 for the "hazards of confusion"' 5 that the court in Jung found un-

4. Id. at 445.
5. 335 F.2d 153 (5th Cir. 1964).
6. 798 F.2d at 445.
7. d. at 446 (Hatchett, J., concurring).
8. Id.
9. 356 U.S. 335 (1958).

10. Id. at 336.
1I. Id.
12. 798 F.2d at 445.
13. 356 U.S. at 337.
14. 798 F.2d at 445.
15. Id.
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desirable. The new rule will work its first injustice when attorneys prac-
ticing primarily in another circuit, perhaps relying on Jung, fail to learn
of the unusual, if not unique, rule the Eleventh Circuit has established.
Attorneys serving as local counsel within the Eleventh Circuit will wish to
add this rule to their letter about local practices, and to remain vigilant,
even if occupying a secondary role, when courts enter dismissal orders.

Other Decisions. In Anderson v. City of Atlanta," the court held
that the grant of a motion for new trial is generally not appealable, al-
though it will address such a motion if granted conditionally with the
grant of a judgment notwithstanding the verdict.17 A creative response to
permit the appeal of an order granting a new trial, but one which has
adverse consequences for the applicable standard of review, is discussed
below in Part VII(F).

In Martin Brothers Toolmakers, Inc. v. Industrial Development Board
(In re Martin Brothers Toolmakers),18 the court addressed two 'themes'
in the difficult determination of appealability of bankruptcy orders.1 The
court distilled the principles of appeals under Cohen v. Beneficial Indus-
trial Loan Corp.,20 Forgay v. Conrad,2' and Gillespie v. United States
Steel Corp.22 into the single theory that "the scope of appellate jurisdic-
tion must be defined by balancing 'the costs and inconvenience of piece-
meal review on the one hand and the danger of denying justice on the
other.' ",i The court observed that, "[v]iewed realistically, a bankruptcy
case is simply an aggregation of controversies, many of which would con-
stitute individual lawsuits had a bankruptcy petition never been filed."'24

Noting that 'a truly simultaneous resolution' of all controversies is impos-
sible, the court indicated that it would 'freely apply' the collateral order
doctrine in the Forgay-Conrad rule in determining appellate jurisdiction
of bankruptcy orders.25

The court held the order appealable because it affirmatively character-
ized a transaction between the debtor and a creditor as a lease for pur-
poses of the trustee's affirmance or rejection of the agreement as an "ex-

16. 778 F.2d 678 (11th Cir. 1985).
17. Id. at 689 n.15.
18. 796 F.2d 1435 (11th Cir. 1986).
19. Id. at 1437-38.
20. 337 U.S. 541 (1949).
21. 47 U.S. (6 How.) 201 (1848).
22. 379 U.S. 148 (1964).
23. 796 F.2d at 1437 (quoting Gillespie, 379 U.S. at 152-53 (quoting Dickinson v. Petro-

leum Conversion Corp., 338 U.S. 507, 511 (1950))).
24. Id.
25. Id.
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ecutory contract or unexpired lease of the debtor" under section 365(a) of
the Bankruptcy Code.26 That order, the court reasoned, finally resolved
the dispute between the parties.2

B. Injunctions and Other Writs

In McDougald v. Jenson,2 8 the court discussed the differences between
temporary restraining orders, which are not appealable, and preliminary
injunctions, which are appealable. " The case was a child custody dispute
under the Parental Kidnapping Prevention Act, 0 complicated by conflict-
ing decrees of state courts in Florida and Washington. In the father's fed-
eral action in Florida to enforce the Florida order, the district court
granted declaratory relief on September 26, 1984, and clarified its order
on October 29, 1984.- On November 15, 1984, the court entered a tempo-
rary restraining order requiring the mother to deliver the child to the
father by noon the next day. The mother complied with this order, but
filed a timely notice of appeal from the declaratory judgment and the
temporary restraining order." The mother and father thereupon entered
into a stipulation "requesting the District Court to dissolve its show cause
order and enter a permanent injunction awarding custody to the father
. . . [which] expressly reserved all appellate rights"32 by either party.
Neither party filed a notice of appeal from the order entering the
injunction."

The court of appeals began its analysis by considering whether the No-
vember 15 order directing transfer of custody was appealable. The court
held that the label placed on the order was not dispositive and deter-
mined that the order was not appealable on the basis of three factors: (a)
the short duration of the order; (b) its issuance without a hearing or no-
tice to the mother; and (c). its support by affidavits rather than
testimony.34

The court noted "'a slowly emerging doctrine that temporary re-
straining order rulings may be appealable as interlocutory injunction or-
ders if the appellant can disprove the general presumption that there is
no irreparable harm.' "' Although the consequences of the order were

26. 11 U.S.C. § 365(a) (1982).
27. 796 F.2d at 1437-38.
28. 786 F.2d 1465 (11th Cir.), cert. denied, 107 S. Ct. 207 (1986).
29. Id.
30. 28 U.S.C. § 1738A (1982).
31. 786 F.2d at 1468-71.
32. Id. at 1471.
33. Id.
34. Id. at 1471-73.
35. Id. at 1473 (quoting 16 C. WRIGHT, A. MILLER, E. CooPER & E. GREssMAN, FEDERAL
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such that an immediate appeal might have been appropriate, the court
held that delivery of the child to the father, the expiration of the tempo-
rary restraining order, and the entry of a preliminary injunction rendered
any appeal moot." Further, once the district court entered the permanent
injunction, any similar, prior preliminary injunction merged into the per-
manent injunction, and an appeal would lie only from the permanent
injunction. 7

The court turned, finally, to the question of whether there was any ap-
pealable order before it. The mother had not filed an appeal from the
permanent injunction, and she could not rely upon a 'mistake' in
designating the order appealed from because the preliminary injunction
had been entered after, not prior to or contemporaneously with, the order
properly designated in the notice of appeal. The court held, however, that
the mother's timely appeal from the declaratory judgment was properly
before the court, and her failure to appeal from the permanent injunction
did not render the appeal moot.3s

The complex procedural posture of the McDougald case may have
caused the Eleventh Circuit to ignore the issue of whether the declaratory
judgment was an appealable order. Arguably, because there were claims
for both declaratory judgment and permanent injunctive relief, the de-
claratory judgment should have been certified for interlocutory appeal
under 28 U.S.C. § 1292(b).3 A further problem of finality was the court's
refusal, without explanation, to apply to the declaratory judgment the
rule that it had applied to the temporary restraining order, that "once a
permanent injunction is entered, any similar prior preliminary injunction
merges into the permanent order and appeal is proper only from the or-
der of permanent injunction."' 0 If the court meant to say that the appel-
lant could appeal the issue of liability through appealing the declaratory
judgment, waiving only the question of the remedy by failing to appeal
the permanent injunction, then the decision finds support by analogy in
Deas v. Paccar, Inc.41 Otherwise, one is tempted to suggest that this is an
instance of "hard cases mak[ing bad law."' The saving grace of the

PRACTICE AND PROCEDURE § 3922, at 37 (1977)).
36. Id.
37. Id.
38. Id. at 1473-74.
39. 28 U.S.C. § 1292(b) (1982). By analogy to the rule of American Family Life Ins. Co.

v. United States Fire Ins. Co., 794 F.2d 629 (11th Cir. 1986), it would seem that the declara-
tory judgment, standing alone, would not be a final order. See infra text accompanying
notes 61-65.

40. 786 F.2d at 1473.
41. 775 F.2d 1498 (11th Cir. 1985), cert. denied, 106 S. Ct. 1658 (1986); see also General

Television Arts, Inc. v. Southern Ry., 725 F.2d 1327, 1330 (11th Cir. 1984).
42. See Northern Securities Co. v. United States, 193 U.S. 197, 400 (1904) (Holmes, J.,
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problems the case presents may be that only rarely will a party appeal a
declaratory judgment without appealing a related injunction, and the pos-
ture of McDougald is sufficiently unusual to inspire caution in general
reliance on it.

C. Interlocutory Orders

In Stanley v. United States,'43 the court held that it would not address
claims that were beyond the scope of the issue for which an interlocutory
appeal had been certified." The court also noted that the district court
had not yet addressed the claims.4

In Huie v. Bowen,46 the court held that, despite the rule that an order
remanding for reconsideration a Social Security benefits case is not a final
order, the court of appeals had jurisdiction under the collateral order doc-
trine ' The court reasoned that whether a court may order the Secretary
of Health and Human Services to pay retroactive benefits prior to a de-
termination of whether certain claims were improperly taken off the ben-
efit rolls was a question collateral to and separable from other claims in
the action and presented a significant and unsettled question that could
not be reached in any further appeal by the Secretary. The court rea-
soned that irreparable injury was shown because the Secretary's theoreti-
cal right to recoup improperly paid benefits is "largely illusory.' 6 The
court's solicitude for the Secretary should be compared to the unusual
refusal to consider plaintiff's class certification claims in Connell v.
Bowen.

49

The court decided a series of cases on the appealability of orders deny-
ing immunity to defendants. In Commuter Transportation Systems, Inc.
v. Hillsborough County Aviation Authority," the court held that a claim
of immunity from antitrust suits under the Parker/Harlow doctrine"1 was
immediately appealable because this doctrine provides "'immunity from
suit rather than a mere defense to liability.' "" For the same reason, in

dissenting).
43. 786 F.2d 1490 (11th Cir.), cert. granted, 107 S. Ct. 642 (1986).
44. Id. at 1499.
45. Id.
46. 788 F.2d 698 (l1th Cir. 1986).
47. Id. at 701-03.
48. Id. at 703.
49. 797 F.2d 927 (11th Cir. 1986); see infra text accompanying notes 211-16.
50. 801 F.2d 1286 (lth Cir. 1986).
51. Harlow v. Fitzgerald, 457 U.S. 800 (1982); Parker v. Brown, 317 U.S. 341 (1943); see

also Local Government Antitrust Act of 1984, Pub. L. No. 98-555, §§ 2-4, 98 Stat. 2750-51
(codified at 15 U.S.C. §§ 34-36 (Supp. 11 1984)).

52. 801 F.2d at 1289 (quoting Mitchell v. Forsyth, 105 S. Ct. 2806, 2816 (1985)).
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Harris v. Deveaux," the court held that a municipal court judge was enti-
tled to appeal the denial of a claim of absolute judicial immunity in an
action under 42 U.S.C. § 1983." In Heathcoat v. Potts," the court ap-
plied the same rule to a claim of absolute immunity by employees of the
Tennessee Valley Authority."

In Flinn v. Gordon,'7 the court held that the denial of a claim of quali-
fied immunity in a civil rights action was an appealable final decision to
the extent that it turned on an issue of law.'6 In Jasinski v. Adams,"
however, the court held that the denial of a claim of qualified immunity
was not appealable when it turned on a question of fact.'"

D. Multiple Claims and Parties

In American Family Life Assurance Co. v. United States Fire Insur-
ance Co., the court held that an order granting partial summary judg-
ment cannot be certified under civil rule 54(b).'2 The district court's or-
der determined liability, but did not fix the amount of the judgment. The
court of appeals held that a claim may not be certified as final and ap-
pealable unless it is "in fact final" 8 within the meaning of 28 U.S.C. §
1291." Accordingly, the court dismissed the appeal for want of
jurisdiction."

E. Appeals of Specific Orders

In Combs v. Ryan's Coal Co.," the Eleventh Circuit reviewed general
principles of appeals of civil contempt orders.'7 The general rule is that a
finding of civil contempt is not reviewable on interlocutory appeal unless
it imposes a fine or other sanction that may not be avoided by some other
form of compliance." If the party may purge himself of contempt by

53. 780 F.2d 911 (11th Cir. 1986).
54. Id. at 913-14; see 42 U.S.C. § 1983 (1982).
55. 790 F.2d 1540 (11th Cir. 1986), petition for cert. filed, 55 U.S.L.W. 3426, 3504 (Nov.

26, 1986) (No. 86-862).
56. Id. at 1542.
57. 775 F.2d 1551 (11th Cir. 1985), cert. denied, 106 S. Ct. 1973 (1986).
58. Id. at 1552-53.
59. 788 F.2d 694 (11th Cir. 1986).
60. Id. at 695.
61. 794 F.2d 629 (11th Cir. 1986).
62. Id. at 630-31.
63. Id. at 630.
64. 28 U.S.C. § 1291 (1982).
65. 794 F.2d at 631.
66. 785 F.2d 970 (11th Cir.), cert. denied, 107 S. Ct. 187 (1986).
67. Id. at 975-84.
68. Id. at 976.

1987] 1071



MERCER LAW REVIEW

complying with the order, the order is "conditional and subject to modifi-
cation,"69 and the court of appeals will avoid disrupting proceedings
before the district court."

Second, the court of appeals held that a contempt order entered after
final judgment likewise is appealable only if it imposes a noncontingent
sanction." The court distinguished Sanders v. Monsanto Co.,' 2 which
held that an order denying a motion for contempt was final because there
was no other order from which an appeal would lie. 73 The court noted an
exception to the nonappealability of contempt orders, which permits im-
mediate appeal of contempt orders against nonparties, but held that this
exception was inapplicable because appellant was the 'alter ego' of a
party to the litigation."

In Haitian Refugee Center v. Meese,'7 the court held that an interim
award of attorney's fees under the Equal Access to Justice Act was ap-
pealable when the award finally disposed of fees for litigating up to a
particular time.' The court analyzed this issue under the Cohen doctrine,
finding that the attorney's fee issue was collateral to the merits and effec-
tively unreviewable on appeal from a final judgment." The court did not
explain the basis for its conclusion that an attorney's fee order was "too
important to be denied review,"' 6 apart from citing the apparently irrele-
vant decision in Jonas v. Stack.'9

II. JURISDICTIONAL ISSUES

A. Appellate Court Jurisdiction

In Zatler v. Wainwright," the court held that it is under a continuing
duty to review its jurisdiction at any point of an appeal.81 The court dis-
missed a prison inmate's claims for declaratory and injunctive relief, find-
ing that they were moot because he had been transferred to another insti-
tution and later released." In Zatler, United States v. Alabama,83 and

69. Id.
70. Id.
71. Id.
72. 574 F.2d 198 (5th Cir. 1978).
73. Id. at 199.
74. 785 F.2d at 977.
75. 791 F.2d 1489 (1-1th Cir. 1986).
76. Id. at 1493-94.
77. Id.
78. Id. at 1493.
79. Id. at 1494 (citing Jonas v. Stack, 758 F.2d 567 (11th Cir. 1985)).
80. 802 F.2d 397 (11th Cir. 1986).
81. Id. at 399.
82. Id.
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Edge v. Sumter County School District," the court likewise held that it
would examine at any time questions of the district court's jurisdiction
over the action. In Zatler, the court considered an eleventh amendment
defense, which raises a jurisdictional bar to damage claims against a
state. 8 The court in United States v. Alabama discussed the issue of
whether a state entity, Alabama State University, had standing under 42
U.S.C. § 198386 and Title VI of the Civil Rights Act of 19647 to sue the
State of Alabama.8 In Edge, the court addressed whether a three-judge
court under sections two and five of the Voting Rights Act of 196589 could
transfer jurisdiction to a single-judge court to supervise development of
an enforceable voting plan.'0

In Graham v. Bowen,91 the Eleventh Circuit held that, absent a colora-
ble constitutional claim, it lacked jurisdiction to review an administrative
order applying rules of res judicata to prior administrative decisions.*2
The claimant appealed from the denials of two claims for benefits, the
second of which was pending when the first was decided.3

B. District Court Jurisdiction

In Shewchun v. United States," the court held that the filing of a
timely and sufficient notice of appeal divests the district court's jurisdic-
tion over matters at issue on the appeal, except to the extent that the
district court must act in aid of the appeal." Accordingly, the district
court correctly held that it lacked jurisdiction over a criminal rule 35"
motion to correct sentence. Although noting that it was a more difficult
question, the court of appeals held that a motion to correct the record at
sentencing under criminal rule 329 likewise was outside the district
court's jurisdiction, even though the issue defendant appealed might have

83. 791 F.2d 1450 (11th Cir. 1986), cert. denied, 107 S. Ct. 1287 (1987).
84. 775 F.2d 1509 (11th Cir. 1986).
85. 802 F.2d at 399-400.
86. 42 U.S.C. § 1983 (1982).
87. Pub. L. No. 88-352, tit. VI, 78 Stat. 252-53 (codified at 42 U.S.C. §§ 2000d to 2000d-4

(1982)).
88. 791 F.2d at 1454-56.
89. Pub. L. No. 89-119, §§ 2, 5, 79 Stat. 437, 439 (codified as amended at 42 U.S.C. §

1973(a), 1973c (1982)).
90. 775 F.2d at 1513.
91. 786 F.2d 1113 (11th Cir. 1986).
92. Id. at 1114.
93. Id.
94. 797 F.2d 941 (11th Cir. 1986).
95. Id. at 942.
96. FED. R. CRiM. P. 35.
97. FED. R. CaiM. P. 32.
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affected his status under federal correctional regulations. Judicial econ-
omy and fairness to the parties counseled that a district and an appellate
court should not simultaneously attempt to assert jurisdiction over the
same case.1'

III. FORMALITIES OF APPEAL

A. Designation of Judgment

In McDougald v. Jenson," the court held that a notice of appeal may
not encompass orders entered after the appellant files the notice of ap-
peal.100 Thus the rule that an appeal is not lost if the appellant mistak-
enly designates the judgment appealed from and the appellant's intent to
appeal is clear, did not apply to a permanent injunction subsequent to a
declaratory judgment from which the appellant has filed an appeal. °1

B. Place and Sufficiency of Filing

In Camp v. Oliver,10° the court deemed that, as provided in appellate
rule 4(a)(1),103 appellant timely filed a notice of appeal in the district
court on the date that the Eleventh Circuit Clerk's office received and
transmitted the notice of appeal to the district court.104 The requirement
that the notice of appeal must have been "mistakenly" 1°5 filed in the
court of appeals bears note, particularly when time is of the essence in an
expedited or emergency appeal. One might suppose that it would be
faster to file the notice of appeal and pay the filing fee in Atlanta, but
this is not permitted by rule 4(a)(1) and is not acceptable to the Clerk of
the Eleventh Circuit.'" The Clerk is prepared in such cases to call the
district court to determine that the notice and filing fee have been re-
ceived, and the courts now have telecopiers to transmit such docu-
ments.107 Accordingly, Atlanta counsel preparing an emergency appeal
will wish to remember that trial counsel must initiate the appeal in the
district court.

98. 797 F.2d at 942-43.
99. 786 F.2d 1465 (11th Cir. 1986).

100. Id. at 1473-74.
101. Id. at 1474.
102. 798 F.2d 434 (11th Cir. 1986).
103. FED. F. App. P. 4(a)(1).
104. 798 F.2d at 436.
105. Id.
106. Conversation between co-Author, Edward C. Brewer, III and a Deputy Clerk of the

Eleventh Circuit (Nov. 21, 1986).
107. Id.

1074 [Vol. 38



1987] APPELLATE PRACTICE 1075

C. Form of Appellate Pleadings

In United States v. Rogers,1 8 the court stated the familiar rule that
the requirement of a notice of appeal is met only by a statement that
clearly evinces the party's intent to appeal.109 The government's motion,
in Rogers, to the district court for reconsideration and clarification was an
ineffective notice of appeal to the court of appeals.10

D. Record on Appeal

The contents of the record on appeal was the issue in Butterworth v.
Bowen.' The Secretary of Health and Human Services attempted to rely
on provisions in a Social Security manual, which were appended to his
appellate briefs but not presented to the district court. The court of ap-
peals noted that it "generally will not consider material that has not been
considered by the court below, especially when a party has submitted
such material without requesting leave to do so or filing a motion to sup-
plement the record."' The court noted, however, that the claimant had
not objected to submission of the material, and, in fact, had claimed that
portions of the manual supported his position. 1

1 The convergence of the
parties' positions on use of the material was a factor the court of appeals
considered important to the issue of whether to admit the material. " "

In Ross v. Kemp,' the habeas petitioner made proper use of the provi-
sions of appellate rule 10(a) 1' permitting supplementation of the record
with a deposition." 7 The court reasoned that the moving party's attor-
neys were reasonable in believing that the deposition had been automati-
cally filed, although it had not been. Also, the parties had relied on the
deposition in their appellate pleadings. The court of appeals accordingly
held that it was appropriate to supplement the record with the deposition
even though it had not been filed below.118 One factor in Ross was that at
the time in question, Congress had only recently amended Federal Rules
of Civil Procedure 5(d) 119 and 30(f)(1)'" to provide that automatic filing

108. 788 F.2d 1472 (11th Cir. 1986).
109. Id. at 1475.
110. Id.
111. 796 F.2d 1379 (11th Cir. 1986).
112. Id. at 1387.
113. Id.
114. Id.
115. 785 F.2d 1467 (11th Cir. 1986).
116. FED. R. App. P. 10(a).
117. 785 F.2d at 1471-72.
118. Id. at 1472.
119. FED. R. Civ. P. 5(d).
120. FED. R. Civ. P. 30(f)(1).
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of depositions in the district court was no longer required. Although rule
30(f)(1) refers to orders "in individual cases" 121 that depositions not be
filed, rule 5(d) does not, and many district court rules in the Eleventh
Circuit now provide that discovery materials, including depositions,
should not be filed with the court as a matter of course.1"' Those rules
now are familiar to most attorneys, and the careful practitioner, rather
than relying upon Ross, will make sure the record is complete.

E. Failure to Prosecute

In H.C. ex rel. Hewett v. Jarrard,"s the court of appeals refused to
hear the oral argument of appellees because they failed to file a brief.'"
In In re Beverly Manufacturing Corp.,"2 on the other hand, the court
held that dismissal of a bankruptcy appeal to a district court for failure
to file a brief is proper only where bad faith, negligence, or indifference
has been shown."" Bankruptcy rule 8009(a)(1),117 which requires filing of
briefs within fifteen days after entry of appeal on the district court
docket, is analogous to appellate rule 31(c). 2

6 Accordingly, the court held
that the district court should have determined whether appellant's claims
regarding length of delay in processing and lack of notice were supporta-
ble and excused his failure to file."'

IV. TIME FOR APPEAL

A. Generally

The decisions in Harnish v. Manatee County'30 and Tucker v. Com-
monwealth Land Title Insurance Co.13' illustrate the importance of
proper office procedures and contact with the clerk when dispositive mo-
tions are pending in the district court. Civil rule 77(d) provides that
"[l1ack of notice of the entry [of a final order or judgment] by the clerk

121. Id.
122. M.D. ALA. LocAL R. 16.B.; S.D. ALA. LOCAL R. 17.B.; N.D. FLA. LocAL R. 7(B); M.D.

FLA. LOCAL R. 3.03(d); S.D. FLA. LocAL .R. 10.1.; N.D. GA. LOCAL R 225-3(a); S.D. GA. LOCAL
R. 7.4.e.

123. 786 F.2d 1080 (11th Cir. 1986).
124. Id. at 1083 n.1.
125. 778 F.2d 666 (11th Cir. 1985).
126. Id. at 667.
127. BANKR. R. 8009(a)(1).
128. FED. R. App. P. 31(c).
129. 778 F.2d at 667-68.
130. 783 F.2d 1535 (11th Cir. 1986).
131. 800 F.2d 1054 (11th Cir. 1986).
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does not affect the time to appeal . . ."'2 If a notice of appeal is not
filed within thirty days after entry of an order, it is not timely even
though the party may not have had actual knowledge of entry of the or-
der. 33 When the time period elapses before the party learns of the order,
rule 60(b) 3 4 provides a safety valve, but one that is available only in lim-
ited circumstances.

In Tucker, the court held that when counsel made no written or oral
inquiries to the district court about the entry of judgment for a period of
ten months, the provision of civil rule 60(b)(6)' 3 that grants the district
court discretion to relieve parties from judgments or orders for "any...
reason justifying relief from the operation of the judgment" was inappli-
cable.136 The court, following decisions from the former and new Fifth
Circuits, required "a showing of due diligence on the part of counsel in
'attempting either to delay [the] entry (of judgment] or to inquire about
the status of the case.' ,,137 The court refused to join the very few courts
that have permitted relief from judgment in the absence of due
diligence.

138

Conversely, in Harnish, the court held that the district court properly
used the 'escape valve' provided by civil rule 60(b) when counsel had
"made numerous oral and written inquiries of the clerk's office" about the
status of its motions, and had been informed that no action had been
taken or had received no response.' 39 The Harnish decision suggests that
whenever a dispositive motion or, as in that case, a post-trial motion, is
pending, counsel should make inquiry at least once a month, and prefera-
bly more often, about the status of the motion. Otherwise, the client's
appellate rights are subject to the vagaries of the Postal Service and the
"draconian effect"'4 0 of rule 77(d)."' Although Harnish refers to both
rule 60(b)(1), governing "mistakets], inadvertence, surprise, or excusable
neglect,"'' 42 and the catchall provision of rule 60(b)(6) as being available
for avoidance of rule 77(d), the Eleventh Circuit held in Solaroll Shade &

132. FED. R. Civ P. 77(d).
133. Id.; FED. R. App. P. 4(a)(1).
134. FED. R. Civ. P. 60(b).
135. FED. R. Civ. P. 60(b)(6).
136. 800 F.2d at 1056 (quoting FED. R. Civ. P. 60(b)(6)).
137. Id. (quoting Wilson v. Atwood Group, 725 F.2d 255, 258 (5th Cir.) (en bane), cert.

denied, 105 S. Ct. 17 (1984), and citing Smith v. Jackson Tool & Die, Inc., 426 F.2d 5 (5th
Cir. 1970)).

138. 800 F.2d at 1056.
139. 783 F.2d at 1537, 1538.
140. 800 F.2d at 1056 (quoting Wilson v. Atwood Group, 725 F.2d 255, 257 (5th Cir.

1984) (en bane)).
141. FED. R. Civ. P. 77(d).
142. Id. 60(b)(1).
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Shutter Corp. v. Bio-Energy Systems, Inc.,"'3 that rule 60(b)(6) is inap-
plicable when another subsection of the rule applies.1 44 The Solaroll and
Tucker decisions suggest that court applies rule 60(b)(1) when a party
has not received notice of the entry of judgment.

B. Post-Trial Motions

In United States v. Eastern Air Lines,'4 5 the court held that any post-
judgment motions to alter or amend the judgment served within ten days
after the entry of judgment, other than a motion to correct purely clerical
errors, is within the scope of civil rule 59(e)' 4 6 regardless of its label. 4

This decision furthers the principle established in the 1985 decision of
Rivers v. Washington County Board of Education,'4 8 that the timing of a
post-trial motion determines whether it arises under rule 59(e) or rule
60(a).

14'
The decision in Eastern also squarely addresses the question whether a

motion for reconsideration qualifies as a civil rule 59 motion for purposes
of appellate rule 4(a)(4). The court held that it does, pointing out that a
movant need only request relief which may be granted and need not ad-
vance new legal theories in a rule 59 motion.'0 The court observed that,
according to the Advisory Committee Note to rule 59,51 the rule repre-
sents an "amalgamation of previous rules regarding petitions for rehear-
ings and motions for new trial."' 52 The court accordingly held that the
government's motion for reconsideration was a proper rule 59 motion that
reset the time for appeal. 1 3

The reasoned decision in Eastern must be contrasted with the holding
in Schuurman v. Motor Vessel "Betty K V, "'" in which the court held
that the filing of a motion for reconsideration did not affect the time for
filing an appeal.'" The court in Schuurman gave no rationale; it simply

143. 803 F.2d 1130 (11th Cir. 1986).
144. Id. at 1133; see infra text accompanying notes 251-55.
145. 792 F.2d 1560 (11th Cir. 1986).
146. FED. R. Civ. P. 59(e).
147. 792 F.2d at 1562.
148. 770 F.2d 1010 (11th Cir. 1985).
149. Id. at 1011-12; see Brewer, Appellate Practice and Procedure, 1985 Eleventh Cir-

cuit Survey, 37 MERCER L. REv. 1207, 1219 (1986).
150. 792 F.2d at 1562.
151. Id.; see 1937 Advisory Committee Note to Rule 59, reprinted in 6A J. MooRE, Fed-

eral Practice T 59.01121 (2d ed. 1948 & Supp. 1986-87).
152. 792 F.2d at 1562.
153. Id,
154. 798 F.2d 443 (11th Cir. 1986).
155. Id. at 446.
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cited, without further explanation, appellate rule 4(a)(4).'" The decision
in Schuurman is expressly intended as a blueprint for the handling of
orders dismissing complaints and orders dismissing actions under the
Czeremcha rule,157 so it cannot be dismissed lightly. The decision in East-
ern, however, is the better rule of law, and a motion for reconsideration, if
timely, should be treated as a rule 59(e) motion.

Until this issue is resolved, either by a panel or the en banc court, the
careful practitioner would do well to file a protective notice of appeal
while the motion for reconsideration is pending, and then a separate no-
tice of appeal once the court grants reconsideration. The Authors hope
that the court will not avoid reconciling these two decisions by accepting
jurisdiction over 'one or the other' of the appeals, as was done in Kilgo v.
Bowman Transportation, Inc.'" The court needs to resolve the issue for
the benefit of all courts and attorneys in the Eleventh Circuit, and the
appropriate course is to reconcile these conflicting decisions by deciding
which of the appeals is within its jurisdiction.

In Alimenta (USA), Inc. v. Anheuser-Busch Cos., " the court held that
a motion styled as a rule 59 motion, but which requested reconsideration
of an order that each party bear its own costs, was not a motion to alter
or amend judgment within the meaning of appellate rule 4(a)(4).10 The
appellant (Alimenta) filed a first notice of appeal after denial of its mo-
tion for judgment notwithstanding the verdict, then filed a second notice
when the court denied the 'rule 59 motion' on costs. Anheuser filed a no-
tice of cross-appeal.' 61 Since the 'rule 59 motion' did not reset the time
for appeal, however, the first notice of appeal was timely, and the notice
of cross-appeal, not having been filed within fourteen days after the first
notice, was untimely.162 Alimenta provides an excellent blueprint for con-
fusing opposing counsel in the post-trial stages of an action in which an
appeal is planned because, if successful, it results in the dismissal of the
cross-appeal from the second notice. If a reversal and remand are ob-
tained, the law of the case doctrine could prevent the would-have-been
cross-appellee from pursuing his arguments. 1 3

In In re Sundale Associates, Ltd.,'" the court held that a motion for
rehearing of a district court order affirming the bankruptcy court's dis-

156. Id.; FED. R. App. 4(a)(4).
157. 798 F.2d at 444.
158. 789 F.2d 859, 867 n.5 (11th Cir. 1986).
159. 803 F.2d 1160 (11th Cir. 1986).
160. Id. at 1162.
161. Id.
162. Id. at 1162-63.
163. See Litman v. Massachusetts Mutual Life Ins. Co., 791 F.2d 855 (11th Cir.), rehear-

ing en banc granted, 798 F.2d 1355 (11th Cir. 1986); infra text accompanying notes 202-10.
164. 786 F.2d 1456 (11th Cir. 1986).
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missal of Chapter 11 proceedings did not toll the 30-day period for notic-
ing an appeal under appellate rule 4(a). 1" The court based this result on
the advisory committee note to bankruptcy rule 8015,1" which governs
motions for rehearing. The note specifically states that rule 8015 is an
adaptation of appellate rule 40(a)167 that does not reset the time for tak-
ing an appeal, and that rule 4(a)(4) does not specifically mention bank-
ruptcy rule 8015. The 'no tolling' effect, for which bankruptcy rule 8015
clearly stands, is in accord with the rule's history and the advisory com-
mittee note. Furthermore, this interpretation is supported by the need for
prompt action in bankruptcy cases.'" The court's reference to the first
sentence of rule 4(a)(4) as a "tolling" 1  or "delay"170 provision is some-
what misleading, as the time for appeal is not, strictly speaking,
"tolled" 171 when a designated motion is filed. Rather, since the time for
appeal begins to run anew from disposition of a designated motion, the
rule 'resets' the time for appeal.

In Kilgo v. Bowman Transportation, Inc.,' 72 the court raised but did
not decide the interesting question of whether the resetting provisions of
rule 4(a)(4) apply only to appeals from final orders and not to appeals
from interlocutory injunctions.1 " Bowman filed a first notice of appeal
while a motion for new trial in response to an interlocutory injunction
order was pending. Bowman then filed a second notice of appeal after the
trial court denied its motion for new trial. The court, however, declined to
reach the question of which notice of appeal was effective.1 74

V. APPELLATE MOTIONS

In Garcia-Mir v. Meese,175 the court held that an emergency motion to
stay a district court order is an exceptional remedy that will be granted
only upon a showing under the four-factor test, similar to that in most
injunction cases, of (1) a likelihood of success on the merits; (2) irrepara-
ble injury; (3) no substantial harm to the adverse party; and (4) the pub-
lic interest.176 As in the case of preliminary injunctions, the first factor,

165. Id. at 1457 (citing Fzn. R. App. P. 4(a)).
166. Id. (citing BANKS. R 8015 advisory committee note).
167. Id.
168. Id.
169. Id. at 1458.
170. Id.
171. Id.
172. 789 F.2d 859 (11th Cir. 1986).
173, Id. at 867 n.5.
174. Id.
175. 781 F.2d 1450 (11th Cir. 1986).
176. Id. at 1453.
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likelihood of success on the merits, is the most important, but the motion
may be granted upon a lesser showing when the balance of the equities
weigh heavily in favor of the movant.17

VI. STANDARD OF REvIEw

This year's Article collects cases from the last two years on the stan-
dards of review that the Eleventh Circuit applies to various district court
orders. The text discusses a variety of preclusion doctrines that are re-
lated to the standard of review and the availability of review in individual
cases. An Appendix to this Article lists the standards of review that the
Eleventh Circuit applied to specific orders. It is organized, generally, in
the order in which issues arise during the course of a case, from pre-trial
to post-trial stages. Criminal and administrative cases are treated
separately.

Generally, a party may not raise an issue in the appellate court that it
did not present to the district court.1

7
8 In United States v. Alabama,1"'

the court held that a party could not object for the first time on appeal to
the sufficiency of notice prior to issuance of a preliminary injunction." In
Stubbs v. Commissioner,61 the court applied the same rule to an issue
that had not been raised before the tax court.1 6 2 Similarly, a failure to
present a seasonable objection to the introduction of evidence prevented
review of the issue on appeal in Hendrix v. Raybestos-Manhattan, Inc.'"

Factual assertions in opposition to summary judgment cannot be
presented for the first time on appeal, as the court held in Denis v. Lib-
erty Mutual Insurance Co.'" The court of appeals, nevertheless, has the
discretion to address a question raised for the first time on appeal, "espe-
cially if the issue is legal in nature and failure to consider it would result
in a miscarriage of justice."' 65

In Johnson v. United States, 6' the court held that an issue raised and
ruled on by the trial court in a nonjury case need not be raised again in a
motion for new trial in order to preserve it for appellate review. 87 In

177. Id.
178. E.g., Harris Corp. v. National Iranian Radio, 691 F.2d 1344, 1353 (11th Cir. 1982).
179. 791 F.2d 1450 (11th Cir. 1986).
180. Id. at 1458.
181. 797 F.2d 936 (11th Cir. 1986).
182. Id. at 938.
183. 776 F.2d 1492, 1502-03 (11th Cir. 1986).
184. 791 F.2d 846, 848-49 (11th Cir. 1986).
185. Id. at 849; see also United States v. Hosford, 782 F.2d 936, 938 n.1 (11th Cir.), cert.

denied, 106 S. Ct. 1977 (1986).
186. 780 F.2d 901 (llth Cir. 1986).
187. Id. at 906-07.
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Commodities Futures Trading Commission v. American Commodity
Group Corp.,'" the court held that when a default judgment has been
entered, it will review only the issue of subject matter jurisdiction.' 89 In
Nash v. Consolidated City of Jacksonville,'" the court held that it will
not address issues when the error, if any, was harmless to the complaining
party.

1

VII. PRECLUSION DOCTRINES

A. Effect of Panel Decisions

In Finkbohner v. United States,'" the court addressed whether it
would permit citation of an unpublished, 1985 new Fifth Circuit deci-
sion.' The court permitted citation of the decision, observing that the
new Fifth Circuit's rule 47.5 provides that unpublished opinions are pre-
cedent and does not bar their citation.'" Similarly, the Eleventh Circuit
rules do not bar citation of unpublished decisions, 95 unlike the rules lim-
iting citation in, for example, the Fourth and Eighth Circuits."

B. Law of the Case

In Stanley v. United States,"97 the court observed that under the law
of the case doctrine, a district court may not revisit issues previously de-
cided on appeal unless the evidence on a subsequent trial is substantially
different, controlling authority has since changed, or the previous decision
was clearly erroneous and would work a manifest injustice."'8 The court
held that an exception applied to findings when the issues had not been
reached on the earlier appeal and subsequent case law in the Eleventh
Circuit had substantially changed on the issue in question.'" In Gaines v.
Dougherty County Board of Education,00 the court held that the law of
the case doctrine applies not only to issues decided explicitly by the

188. 753 F.2d 862 (11th Cir. 1984).
189. Id. at 866.
190. 763 F.2d 1393 (11th Cir. 1985).
191. Id. at 1397.
192. 788 F.2d 723 (11th Cir. 1986).
193. Id. at 726.
194. Id.
195. See 11TH Cip. R 22(f).
196. 4TH Cm. RL 18(d); 8TH Cut, . 8(i).
197. 786 F.2d 1490 (11th Cir. 1986).
198. Id. at 1497-98.
199. Id.
200. 775 F.2d 1565 (11th Cir. 1985).
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court, but also to issues decided by necessary implication.0

The court addressed the mandate rule in the unusual case of Litman v.
Massachusetts Mutual Life Insurance Co. 20' At the first trial of the case,
a jury awarded $250,000 in punitive damages against Massachusetts Mu-
tual, who then appealed. The appellate court remanded the case for a new
trial on the issue of punitive damages. Prior to the second trial, Massa-
chusetts Mutual changed its strategy and waived a new trial, agreeing to
pay the full award of $250,000 because it was likely that a second jury
would have awarded more punitive damages. Plaintiff appealed the sec-
ond judgment on the ground that it was entitled to a new trial with no
limit on the amount of punitive damages, and that the district court vio-
lated the appellate court's mandate when it declined to begin a new
trial.

2 0 3

The flaw in plaintiff's argument, the appellate court found, was that
the issue of increasing the punitive damage award was not before the ap-
pellate panel because plaintiff had not filed a cross-appeal or any post-
trial motions.2" For this reason, an increase in the punitive damage
award had not been before the first panel, and the district court did not
violate the mandate in denying plaintiff an opportunity to seek more pu-
nitive damages.20 5

The dissent objected, arguing that the majority decision vitiated the
rule in Piambino v. Bailey,'" which the dissent interpreted as meaning
that a successful appellant should not be entitled to change its mind and
avoid a re-trial that it has sought. 07 This point is supported by Utah
Public Service Commission v. El Paso Natural Gas Co.,2" which held
that in some circumstances a trial court may not disobey a mandate even
if all parties stipulate and agree to do so.'" The Authors submit, how-
ever, that the option exercised by Massachusetts Mutual was not funda-
mentally different from that offered to a plaintiff who suffers a remittitur
and is permitted to choose between the remittitur and a new trial, as
described in Hendrix v. Raybestos-Manhattan, Inc.20 The case was set
for rehearing en banc in October, but no decision had been handed down
as this Article went to press.

201. Id. at 1568.
202. 791 F.2d 855 (11th Cir. 1986).
203. Id. at 856-57.
204. Id. at 859.
205. Id.
206. Id. (Fay, J., dissenting) (citing Piambino v. Bailey, 757 F.2d 1112, 1119 (11th Cir.

1985)).
207. Id.
208. 395 U.S. 464 (1969).
209. Id. at 466-69.
210. 766 F.2d 1492, 1507 (11th Cir. 1985).
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C. Standing, Ripeness, and Mootness

In Connell v. Bowen,21 1 the court held that upon remand of a social
security claim for further administrative proceedings, the question of
whether to certify a class became moot and should not have been reached
by the district court.2 12 This holding prompted a spirited dissent by
Judge Clark, who seems to have had the better of the argument. 2 3 The
Connell case involved a procedural attack on the 'grid regulations' used
by the Social Security Administration for determining a claimant's availa-
bility for work. As the dissent noted, the complaint asked for class certifi-
cation, a declaration of rights, and remand for individualized considera-
tion of class members' benefit claims. It did not ask for an award of
benefits.2 4 Under the rule of Deposit Guaranty National Bank v.
Roper,2" therefore, the district court's ruling on class certification did not
become moot even if the named plaintiff's did.2"

In Amcor, Inc. v. Brock, " the court held that a recommendation on
debarment of a government contractor by the wage and hour administra-
tor of the United States Department of Labor was not ripe for review.2 "
Department of Labor regulations provide that a government contractor
may request administrative relief from being placed on a debarment
list,2 1" and the court held that until the Secretary acted on such a request,
no final agency action could have occurred.22

In Church of Scientology Flag Service Organization, Inc. v. City of
Clearwater,21 the court held that whether or not a charitable solicitation
ordinance was valid became moot when the ordinance was repealed.222

Accordingly, the appellate court vacated the district court's order.2 22 Sim-
ilarly, in Zatler v. Wainwright,224 the court held that a prison inmate's
claims for declaratory and injunctive relief became moot when the inmate
was released' from prison.22

211. 797 F.2d 927 (11th Cir. 1986).
212. Id. at 928.
213. Id. at 928, 929 (Clark, J., dissenting).
214. Id. at 930.
215. 445 U.S. 326, 336 (1980).
216. 797 F.2d at 929.
217. 780 F.2d 897 (11th Cir. 1986).
218. Id. at 901.
219. 29 C.F.R. § 6.12(a) (1986).
220. 780 F.2d at 901.
221. 777 F.2d 598 (11th Cir. 1985), cert. denied, 106 S. Ct. 1973 (1986).
222. Id. at 604.
223. Id.
224. 802 F.2d 397 (11th Cir. 1986).
225. Id. at 399.
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In Burnett v. Kindt2 s the court held that voluntary compliance with
an injunctive order moots an appeal and, thus, the appellate court cannot
grant relief.25 7 The court refused to apply the exception to mootness of an
issue that is capable of repetition, yet evading review, finding that the
same issue was not likely to arise again between the same parties.2 2 8

In United States v. Franklin,2 " the court held that it did not have
jurisdiction over an appeal by a victim who was dissatisfied with the
amount of restitution under the Victim and Witness Protection Act of
1982,20 because the victim was not a party to the sentencing proceedings
in the district court.2 3 1 The panel was critical of the government's posi-
tion in the case, observing that Congress apparently intended that appel-
late review of restitution orders be available under the Act.2 3 2 The court
pointed out that it had exercised jurisdiction over a cross-appeal by the
government in United States v. Satterfield.23 3

D. Res Judicata/Collateral Estoppel

In Barber v. International Brotherhood of Boilermakers District Lodge
No. 57,234 the court held that a consent decree can bar relitigation of an
issue through collateral estoppel. 3 Since collateral estoppel traditionally
requires identical issues that actually were litigated in the former action
and necessarily determined, the absence of actual litigation in a consent
decree means that the court must examine the intention of the parties as
manifested in the decree or otherwise to determine the decree's preclusive
effect.s

E. Advice Upon Remand

In Hendrix v. Raybestos-Manhattan, Inc.,5 7 the court held that when
reversible error has occurred and the maximum effect upon the amount of
the verdict can be determined with reasonable accuracy, the appellate

226. 780 F.2d 952 (11th Cir. 1986).
227. Id. at 955.
228. Id.
229. 792 F.2d 998 (11th Cir. 1986).
230. Pub. L. No. 97-291, 96 Stat. 1248-58 (codified at 18 U.S.C. §§ 1512-15, 3579-80 and

various other sections of Title 18).
231. 792 F.2d at 999-1000, 999 n.2 (11th Cir. 1986). The Court did not address whether

the victim had an implied right to intervene. Id. at 1000 n.3.
232. d. at 999 n.2.
233. 743 F.2d 827 (11th Cir. 1984), cert. denied, 471 U.S. 1117 (1985),
234. 778 F.2d 750 (11th Cir. 1985).
235. Id. at 757.
236. d.
237. 776 F.2d 1492 (11th Cir. 1985).
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court may order a remittitur to the maximum award that the evidence
supported.23 8 The court noted that when the record is not so clear, it will
direct the district court to determine a remittitur or, at the option of the
plaintiff, to grant a new trial on the issue of damages. "

F. Waiver

In Dorse v. Armstrong World Industries, Inc.,240 the court held that a
party who agrees to entry of an order or judgment and does not reserve
any issue for appeal may not later appeal from the judgment unless it
alleges lack of actual consent or lack of subject-matter jurisdiction.2"

In Deas v. Paccar, Inc.,242 the court held that a party who consents to
entry of judgment notwithstanding the verdict does not thereby waive the
right to challenge the district court's grant, in the alternative, of a motion
for new trial.24 When the district court granted the defendant's motion
for new trial, the dealer asked the court to enter judgment notwithstand-
ing the verdict so that it could take an immediate appeal. The appellate
court approved this procedure, ruling that a party has the right to con-
sent to the grant of judgment as a vehicle to make the judgment final,
notwithstanding that the grant of a new trial ordinarily is an interlocu-
tory order not subject to appellate review. The court of appeals noted,
however, that it would review only the grant of a new trial, under the
abuse of discretion standard.2 4 4

VIII. ATTORNEY'S FEES AND COSTS

A. Effect on Finality

In United States v. Armendaris,2 46 the court held that a claim for at-
torney's fees under a section of the Equal Access to Justice Act 24

6 is a
collateral and independent claim.2"4 The court distilled from its earlier

238. Id. at 1507-08.
239. Id. at 1507.
240. 798 F.2d 1372 (11th Cir. 1986).
241. 798 F.2d at 1375-76; see also White v. Commissioner, 776 F.2d 967, 977-78 (11th

Cir. 1985).
242. 775 F.2d at 1498.
243. Id. at 1503.
244. Id.
245. 790 F.2d 860 (11th Cir. 1986).
246. 28 U.S.C. § 2412(d) (1982) (repealed 1984); see Equal Access to Justice Act, Exten-

sion and Amendment of 1985, Pub. L No. 99-80, §§ 2, 6, 99 Stat. 183, 184, 186 (retroactive
amendment of repealed provision).

247. 790 F.2d at 863.
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decision in Certain British Underwriters v. Jet Charter Service, Inc.,"4' a
three-part test for determining whether an attorney's fee claim is collat-
eral to the judgment on the merits: Fees are collateral when they (a) re-
quire proof of a frivolous, unreasonable or bad-faith action; (b) require
consideration of factors separate from the merits; and (c) are discretion-
ary. 4' When the attorney's fee issue is collateral, its pendency in the dis-
trict court does not affect the time for appeal, and a dispositive order is
final even though it does not address such fees." 0

B. Costs on Appeal

In Solaroll Shade & Shutter Corp. v. Bio-Energy Systems, Inc.,2"1 the
court awarded double costs for a frivolous appeal in a trademark infringe-
ment action. 2 After defendant failed to respond to a motion for enforce-
ment of a settlement, the district court granted the motion. The court
denied defendant's motion to vacate that order for excusable neglect
under civil rule 60(b)(1)."' On appeal, the court held that "an attorney's
negligent failure to respond to a motion does not constitute excusable
neglect, even if that attorney is preoccupied with other litigation.'2 The
court observed that although some courts have held that attorney error
comes within the scope of civil rule 60(b)(6) even though it does not con-
stitute excusable neglect under civil rule 60(b)(1), the Eleventh Circuit
"consistently has held that 60(b)(1) and (b)(6) are mutually exclusive.
Therefore, a court cannot grant relief under (b)(6) for any reason which
the court could consider under (b)(1).""'

C. Time for Filing EAJA Motion

In James v. HUD,'" the court interpreted the provision of the Equal
Access To Justice Act that a fee application must be submitted "within
thirty days of final judgment in the action . ,, In 1985 Congress
retroactively amended the Act's definition of "final judgment" as "a judg-
ment that is final and not appealable, and includes an order of
settlement."'

248. 739 F.2d 534 (11th Cir. 1984).
249. 790 F.2d at 863.
250. Id.
251. 803 F.2d 1130 (11th Cir. 1986).
252. Id. at 1135.
253. Id. at 1131.
254. Id. at 1132.
255. Id. at 1133.
256. 783 F.2d 997 (11th Cir. 1986).
257. Id. at 998 (quoting 28 U.S.C. § 2412(d)(1)(B) (1982)).
258. Id. (citing Pub. L. No. 99-80, § 2(c)(2)(G), 99 Stat. 183, 185 (1985)).
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The court of appeals held that a fee application that was filed prior to
the entry of judgment was timely."' The court held that "a winning party
may file his application for fees after the district court judgment but not
later than thirty days after the last day the judgment was subject to at-
tack."' " This period would have begun to run when the government dis-
missed its appeal. In dicta, the court noted that had the government filed
no post-judgment motions and no appeal, the thirty-day limitation period
would have begun on the day after the sixty-day period within which the
government may appeal under appellate rule 4(a).'" The court reasoned
that "[tihe thirty-day time limit for filing a fee application should serve
as a statute of limitations, not as a trap for the unwary."2

IX. MISCELLANEOUS

A. Decisions

In Smigiel v. Aetna Casualty & Surety Co.,2 s3 the Eleventh Circuit
held that whether it will certify a question of state law to a state supreme
court is committed to its discretion.'" The court observed that despite
the usual considerations underlying whether to certify a question," it
was struck by the irony that defendant had removed the case from the
Florida courts, to which defendant wished to address a certified ques-
tion.266 The Eleventh Circuit held that the delay in this procedure, im-
plicitly chargeable to the defendant, was unjustified because the court of
appeals could make a determination concerning state law."07

In Hitchcock v. Wainwright,'s the court held that a senior circuit
judge who had sat with the court on an earlier en banc decision was enti-
tled under appellate rule 402" and 28 U.S.C. § 46(c) 270 to determine

259. Id.
260. Id. at 999.
261. Id.; see FED. R. APp. P. 4(a).
262. 783 F.2d at 999.
263. 785 F.2d 922 (11th Cir. 1986).
264. Id. at 924. Judge Robert H. Hall of the United States District Court for the North-

ern District of Georgia has argued persuasively that the power to certify questions of state
law to state supreme courts should be extended to the federal district courts. Hall, Federal
Courts, State Law and Certification, 23 GA. ST. B.J. 120 (1987).

265. 785 F.2d at 924 (citing Florida v. Exxon Corp., 526 F.2d 266, 274-75 (5th Cir.), cert.
denied, 425 U.S. 930 (1976)).

266. Id.
267. Id. at 924-25.
268. 777 F.2d 628 (11th Cir. 1985), reuV'd on other grounds sub nom. Hitchcock v. Dug-

ger, 55 U.S.L.W. 4567 (U.S. Apr. 22, 1987) (No. 85-6756).
269. FED. R. APP. P. 40.
270. 28 U.S.C. § 46(c) (1982).
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whether the case would be set for a second rehearing en banc.'7 A dis-
senting opinion pointed out that although the Supreme Court has permit-
ted a senior judge to join the en banc court on the merits of a case, a
senior judge is not permitted to participate in any decision of whether or
not to grant en banc rehearing because the above provisions vest this
power in the "circuit judges of the circuit who are in regular active ser-
vice." 272 The majority implicitly believed that this limitation did not ap-
ply to rehearings under appellate rule 40 when the rehearing is the second
en banc proceeding. 73

B. Amendments to Rules

The Eleventh Circuit has amended rule 3 by adding sub-rule (b), which
provides that "[flor the limited purpose of quorum on court panels an
active judge of the Circuit who takes senior status shall be considered an
active judge of this Circuit for such period as the Court shall desig-
nate."1 '7 4 The court applied the rule in Harnish v. Manatee County. 6

271. 777 F.2d at 629.
272. Id. at 629 (Johnson, J., dissenting) (quoting Moody v. Albemarle Paper Co., 417

U.S. 622 (1974)).
273. 777 F.2d at 629.
274. 11TH CIR. R. 3(b).
275. 783 F.2d 1535, 1537 n.* (11th Cir. 1986).
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Appendix: Standards of Review (1985-1987)

CIVIL CASES

Type of Order

1. Pretrial Procedural
Motions
a. Consolidation'

b. Separate Trials2

c. Sanctions8

d. In Forma
Pauperis Status4

2. Pretrial Substantive
Motions
a. Preliminary

Injunctions'

b. Summary
Judgments

Applicable Rule

FED. R. Civ. P. 42(a)

FED. R. Civ. P. 42(b)

FED. R. Civ. P. 11

28 U.S.C. § 1915;
FED. R. App. P. 24

FED. R. CIv. P. 65

FED. R. Civ. P. 56

Standard of Review

Abuse of Discretion
("purely discretion-
ary")
Abuse of Discretion

Abuse of Discretion
(ruling based on
complaint should wait
until end of litigation;
must follow criminal
contempt procedures
to fine attorney)

Abuse of Discretion

Finding of Fact:
Clearly Erroneous
Conclusion of Law:
Plenary Review

Same standard as any
other question of law
raised on appeal;
record viewed in light
most favorable to
nonmovant

1. Hendrix v. Raybestos-Manhattan, Inc., 776 F.2d 1492, 1495 (11th Cir. 1985).
2. TDS, Inc. v. Shelby Mutual Ins. Co., 760 F.2d 1520, 1535 (11th Cir. 1985).
3. Donaldson v. Clark, 786 F.2d 1570, 1576-77 (11th Cir.), vacated and set for rehearing

en banc, 794 F.2d 572 (11th Cir. 1986).
4. Camp v. Oliver, 798 F.2d 434, 437-38 (11th Cir. 1986).
5. E. Remy Martin & Co. v. Shaw-Ross Int'l Imports, Inc., 756 F.2d 1525, 1529 (11th

Cir. 1985).
6. Erwin v. Westfall, 785 F.2d 1551, 1552 (11th Cir. 1986), cert. granted, 107 S. Ct. 1346

(1987) (No. 86-714); American Key Corp. v. Cole Nat'l Corp., 762 F.2d 1569, 1572 (11th Cir.
1986); Mercantile Bank & Trust Co. v. Fidelity & Deposit Co., 750 F.2d 838, 841 (11th Cir.
1985); Johnson v. Bryant, 671 F.2d 1276, 1279 (11th Cir. 1982); see Celotex Corp. v. Catrett,
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Type of Order

3. Pretrial Evidentiary
Motions
a. Motion in

Limine
7

4. Discovery Matters
a. Limitation of

Discovery'

b. Sanctions'

5. Nonjury trial
a. Findings of

Fact'0

b. Findings from a
"Paper
Record""

c. Weight of
Evidence' 2

d. Mixed Questions
of Law and
Fact"3

Applicable Rule

FED. R. Civ. P.
16(c)(3)

FED. R. Civ. P. 26

FED. R. Civ. P. 37

FED. R. Civ. P. 52(a)

FED. R. Civ. P. 52(a)

FED. R. Civ. P. 52(a)

FED. R. Civ. P. 52(a)

Standard of Review

Abuse of Discretion

Abuse of Discretion

"Broad, although not
unbridled" discretion

Clearly Erroneous (if,
on entire evidence, a
definite and firm
conviction that a
mistake has been
committed)

Clearly Erroneous

Clearly Erroneous

No Presumption of
Correctness

106 S. Ct. 2548, 2252-53 (1986).
7. Hendrix v. Raybestos-Manhattan, Inc., 776 F.2d at 1503-04.
8. Amey, Inc. v. Gulf Abstract & Title, Inc., 758 F.2d 1486, 1505 (11th Cir. 1985), cert.

denied, 106 S. Ct. 1513 (1986); accord American Key Corp. v. Cole Nat'l Corp., 762 F.2d at
1572.

9. Pesaplastic, C.A. v. Cincinnati Milacron Co., 799 F.2d 1510, 1519-20 (11th Cir. 1986).
10. Perry v. United States, 755 F.2d 888, 892 n.1 (11th Cir. 1985); see also In re Fielder,

799 F.2d 656, 657 (11th Cir. 1986) (district court review of bankruptcy findings).
11. Trust Company Bank v. MGM/UA Entertainment Co., 772 F.2d 740, 746 (11th Cir.

1985) (citing Anderson v. City of Bessemer City, 470 U.S. 564 (1985)).
12. L & C Marine Transport, Ltd. v. Ward, 755 F.2d 1457, 1461 (11th Cir.), cert. denied,

106 S. Ct. 272 (1985); Robinson v. City of Fairfield, 750 F.2d 1507, 1510-11 (11th Cir. 1985)
(court of appeals will not reweigh evidence).

13. Oliver v. Wainwright, 782 F.2d 1521, 1524 (11th Cir.), cert. denied, 107 S. Ct. 313
(1986).
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Type of Order

e. Conclusion of
Law"'

6. Jury Trial
a. Peremptory

Challenges1

b. Admission of
Habit Evidence"

c. Jury Charges17

7. Post-Trial Remedies
a. Permanent

Injunction' s

b. Damages For
Delay"'

c. Title VII
Remedies 0

8. Post-Trial Motions
a. Motion-for New

Trial"1

b. Consent Decree2"

Applicable Rule

FED. R. Civ. P. 52(a)

28 U.S.C. § 1870

FED. R. EVID. 406

FED. R. CIv. P. 51

FED. R. Civ. P. 65

FED. R. APP. P. 38

42 U.S.C. § 2000e-5

FED. R. Civ. P. 59

Standard of Review

Freely reviewable

Abuse of Discretion

Abuse of Discretion

Whole charge
reviewed (jury
understanding;
misleading charge;
fundamental error/
miscarriage of justice)

Abuse of Discretion

Abuse of Discretion

Abuse of Discretion

Abuse of Discretion

Like review of a
contract; FED. R. Civ.
P. 52 not applicable

14. Daley v. United States, 792 F.2d 1081, 1085 (l1th Cir. 1986).
15. See United States v. Romero, 780 F.2d 981, 984 (11th Cir. 1986).
16. Loughan v. Firestone Tire & Rubber Co., 749 F.2d 1519, 1523 (11th Cir. 1985).
17. lervolino v. Delta Air Lines, Inc., 796 F.2d 1408, 1413, 1416-17 (11th Cir. 1986), cert.

denied, 107 S. Ct. 1300 (1987).
18. United States v. Alabama, 791 F.2d at 1458.
19. Stubbs v. Commissioner, 797 F.2d 936, 938 (11th Cir. 1986).
20. Robinson v. City of Fairfield, 750 F.2d at 1512.
21. Anderson v. City of Atlanta, 778 F.2d 678, 689 (11th Cir. 1985); Deas v. Paccar, Inc.,

775 F.2d at 1503.
22. Paradise v. Prescott, 767 F.2d 1514 1525 (11th Cir. 1985), aff'd sub nom. United

States v. Paradise, 107 S. Ct. 1053 (1987).
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Type of Order

c. Denial of
Certified
Question

3

d. Costs &
Attorney's Fees"4

e. Postponing Fee
Award

25

CRIMINAL CASES

Type of Order

1. Pretrial Procedural
Motions
a. Continuance 2

b. Joinder of
Counts"

c. Severance of
Counts' s

d. Joinder of
Defendants2 '

e. Severance of
Defendants

3 0

2. Pretrial Substantive
Motions
a. Probable Cause 31

Applicable Rule

28 U.S.C. § 1292(b)

Applicable Rule

FED. R. CRiM. P. 16(d);
18 U.S.C. § 3161(h)(8)(A

FED. R. CRiM. P. 8(a)

FED. R. CraM. P. 14

FED. R. CRIM. P. 8(b)

FED. R. CRiM. P. 14

Standard of Review

Abuse of Discretion

Abuse of Discretion

Abuse of Discretion

Standard of Review

Abuse of Discretion

Question of Law

(favoring joinder)

Abuse of Discretion

Abuse of Discretion
(Compelling
Prejudice)

Question of Law

23. In re Charter Co., 778 F.2d 617, 622 (11th Cir. 1985).
24. Prudential Ins. Co. v. Boyd, 781 F.2d 1494, 1497-98 (11th Cir. 1986).
25. Howard v. International Molders & Allied Workers Union, 779 F.2d 1546, 1553 (11th

Cir.), cert. denied, 106 S. Ct. 2902 (1986).
26. United States v. Garmany, 762 F.2d 929, 936 (11th Cir. 1985), cert. denied, 106 S. Ct.

811 (1986); United States v. Norton, 755 F.2d 1428, 1429-30 (11th Cir. 1985).
27. United States v. Montes-Cardenas, 746 F.2d 771, 776 (11th Cir. 1984).
28. Id. at 777.
29. United States v. Pepe, 747 F.2d 632, 649-50 (11th Cir. 1984).
30. United States v. Weinstein, 762 F.2d 1522, 1540 (11th Cir. 1985), cert. denied, 106 S.

Ct. 1519 (1986); United States v. Pepe, 747 F.2d at 650.
31. United States v. $4,255,625.39 in United States Currency, 762 F.2d 895, 903 & n.17

(11th Cir. 1985), cert. denied, 106 S. Ct. 795 (1986).
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Type of Order

3. Trial
a. Peremptory

Charges
32

b. Governmental
Misconduct
(Federal)3

c. Governmental
Misconduct
(State)"'

d. Admission of
Evidence

35

e. Jury
Instructions3

f. "Theory of
Defense" Jury
Instructions

3 7

g. Sufficiency of
Evidence"

Applicable Rule

FED. R. CRIM. P. 24(b)

Standard of Review

Abuse of Discretion

Prejudice of
substantial rights;
must permeate entire
atmosphere of the
trial

Reasonable
probability of change
in outcome

Abuse of Discretion

Reviews whole charge;
whether a substantial
doubt jury properly
guided

Must be substantially
correct, not otherwise
addressed, and
important

Reasonable Trier of
Fact; viewed in light
most favorable to
government; all
reasonable inferences;
whether reasonable
minds could differ

32. United States v. Romero, 780 F.2d at 984.
33. United States v. Collins, 779 F.2d 1520, 1534 (11th Cir. 1986); United States v. Wein-

stein, 762 F.2d at 1542.
34. Brooks v. Kemp, 762 F.2d 1383, 1401 (11th Cir. 1985).
35. United States v. Richardson, 764 F.2d 1514, 1522, 1524 (11th Cir.), cert. denied, 106

S. Ct. 320 (1985).
36. United States v. Pruitt, 763 F.2d 1256, 1260 (11th Cir. 1985) (federal), cert. denied,

106 S. Ct. 856 (1986); Brooks v. Kemp, 762 F.2d at 1389 (state); Tyler v. Kemp, 755 F.2d
741, 746 (11th Cir.) (state), cert. denied, 106 S. Ct. 582 (1986).

37. United States v. Richardson, 764 F.2d at 1529.
38. United States v. Carcaise, 763 F.2d 1328, 1330-32 (11th Cir. 1985); United States v.

Conner, 752 F.2d 566, 572 (11th Cir.) cert. denied, 106 S. Ct. 72 (1985).
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Type of Order

4. Post-Trial
a. Sentencing"s

b. Ineffective
Assistance"0

Applicable Rule

U.S. CONST. amends.
V, XIV

ADMINISTRATIVE CASES

1. Preliminary,
Procedural, or
Intermediate
Agency Action41

2. Final Action"2

3. Application of
Administrative
Res Judicata' s

4. Findings of Fact
(Land
Commission)"

5. Agency Opinion
in Adjudication"

6. Interpretation of
Regulation"4

FED. R. Civ. P.
53(e)(2)

Standard of Review

Abuse of Discretion

Whether counsel's
conduct violated
objective standard of
reasonableness and a
reasonable probability
that result would have
been different

Review under
Administrative
Procedure Act, 5
U.S.C. § 706 (1982)

Review under
Administrative
Procedure Act, 5
U.S.C. § 706 (1982)

Must raise a colorable
constitutional issue

Clearly Erroneous

Must state basis for
award

Deference to Agency
Expertise

39. United States v. Collins, 779 F.2d at 1526.
40. Tyler v. Kemp, 755 F.2d at 744.
41. Moon v. Secretary, United States Dep't of Labor, 747 F.2d 599 (11th Cir. 1984), cert.

denied, 471 U.S. 1055 (1985).
42. Tackitt v. Prudential Ins. Co., 758 F.2d 1572, 1575 (11th Cir. 1985).
43. Graham v. Bowen, 786 F.2d 1113, 1114 (11th Cir. 1986).
44. United States v. 0.21 Acres of Land, 803 F.2d 620, 622 (11th Cir. 1986).
45. Id. at 623.
46. Butterworth v. Bowen, 796 F.2d 1379, 1384 (11th Cir. 1986).
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Type of Order

7. Interpretation of
Tariff47

Applicable Rule

8. Environmental
Impact
Statement'O

Standard of Review

Reasonableness;
presumption of
validity

Agency must take a
"hard look" at issue;
district court reviewed
under clearly
erroneous/legal issue
dichotomy

47. Southern Nat'l Gas Co. v. FERC, 780 F.2d 1552, 1558 (11th Cir. 1986).
48. Druid Hills Civic Ass'n v. Federal Highway Admin., 772 F.2d 700, 709 (11th Cir.

1985).
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