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In 1930, Judge Jerome Frank published his remarkable book Law and
the Modern Mind.' In that volume, Frank stated that there is a central
myth in law that focuses on man's eternal quest for certainty.2 He linked
this myth with a universal fantasy of childhood wherein infants attribute
omniscience and omnipotence to their parents, and then expect their par-
ents to know and to do everything. Frank believed that much of man's
law-making is a derivative of this childhood fantasy, and that all human
beings have great reluctance to accept the fact that life is filled with
uncertainty.3

The purpose of this lecture shall be to extend Frank's exploration into
some of the psychological means that judges use in their efforts to achieve
this myth of certainty and to make themselves comfortable while doing
SO.

Early psychoanalytic explanations of defensive behavior were focused
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1. J. FRANK, LAW AND THE MODERN MIND (1930).
2. Id. at 3.
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around the all-encompassing rubric of "repression,' 4 and Frank explains
much of the intellectual activity of judges under the term of "rationaliza-
tion."' It is now possible to describe these introspective processes more
fully and understandably in relation to the process of certainty-seeking as
it is embarked upon by judges, and to elaborate upon some of the psycho-
dynamic mechanisms judges utilize to restore their equinimity when they
fail in their endeavors.0

Clearly, trial judges occupy one of the more stressful jobs in contempo-
rary society. Placed in their positions by election or appointment, they
have a multitude of role-defined tasks that we expect them to carry out
with impeccable honesty, resolute evenhandedness, conspicious humanity,
and a high degree of judicial wisdom. Since judges cannot be recruited
from Mount Olympus, we might well wonder how we shall ever fill these
important places on the bench with individuals who can meet such high
expectations, especially when pay scales for judges are not conspicuous
for their generosity. As these judicial roles are analyzed for their psycho-
logical dynamics, they reveal many elements that will enter into the deci-
sion-making process to make the job difficult and which will contribute
greatly to the emotional stress we so often see and hear about in judges.7

I will explore some of these forces and then present some suggestions
about how they might be mitigated by personal insight and perhaps
through judicial training. Also, if these psychological dynamics can be un-
derstood better by counsel who appear as advocates, it may assist counsel
to present their cases in ways that will help ease the judge's tensions by
giving them a greater sense of intellectual and emotional security. This
security may lead to decisions that are favorable to the attorney's client.
Such a process is an important aspect of the art of persuasion, the sine
quo non of good advocacy.

Before proceeding to examine some of the explicit psychological stres-
sors that impinge upon the judge, we should look first at the psychologi-

4. For a description of early psychoanalytic explanations of defensive behavior, see A.
FREUD & J. SANDLER, THE ANALYSIS OF DEFENSE: THE EGO AND THE MECHANISMS OF DEFENSE

REVISITED 45-46 (1985).
5. J. FRANK, supra note 1, at 30-31. Frank uses the term "rationalization" differently

than psychiatrists do when they define a specific psychological defense mechanism. Repres-
sion is "an unconsciously purposeful forgetting of internal urgings or external events which,
if conscious, would be painful." A. WATSON, PSYCHIATRY FOR LAwYERs 156 (rev. ed. 1978).

6. A. WATSON, supra note 5, at 47. "Psychodynamic" refers to a theory of behavior that
encompasses biology, psychology, physiology, anthropology, and psychoanalysis in a unified
set of concepts. The theory of Erik Erikson is a good example of this kind of conceptualiz-
ing. E. ERIKSON, THE LIFE CYCLE COMPLETED (1982).

7. After exploring some of the difficulties encountered by a judge, Yankwich summarizes,
"and so the act of judging involves great travail." Yankwich, The Art of Being a Judge, 105
U. PA. L. REv. 374, 385 (1957).
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cal characteristics of those who occupy this role. Since today most judges
are lawyers,' we should begin by looking at the psychological characteris-
tics of those who study law.' I have observed law students as well as law-
yers for more than thirty years and the qualities I described nearly
twenty years ago seem to be present in a large proportion of those who
enter the legal profession. 10 These attributes are: (1) A greater than aver-
age concern about aggressiveness; (2) A greater than average concern
about orderliness; and, (3) A greater than average concern about social
altruism.1

I have also described how these psychological motivations fare when
they encounter the Socratic case method of legal education and what
some of the psychological consequences of that encounter are."2 To sum-
marize those observations briefly, it is my impression that the impact of
the law school educational encounter tends to make lawyers considerably
less at ease with their emotions than are many non-lawyers. This leaves
lawyers with an inclination to intellectualize excessively in order to ward
off uncomfortable feelings by driving them out of consciousness. Lawyers,
may then function in ways that make them quite oblivious to some or
many of the emotional aspects of their clients' cases.13 A lawyer's intellec-
tual analysis of the legal aspects of his cases may well be impeccable. The
problem, however, is that the lawyer's analysis may miss entirely his cli-

8. There are still some exceptions to this tucked away in various parts of the United
States. See Pfrender, Probate Court Attitudes Toward Involuntary Hospitalization; a Field
Study, 5 J. FAx. L. 139 (1965) for comments about nonlawyer judges in Michigan probate
courts. Pfrender also discusses and describes some means by which many of the probate
judges avoid making decisions about civil commitment. Id. at 152.

9. There also are many other motivations for studying law, such as social status-seeking
and monetary gain, but these will not be examined here.

10. See Watson, The Quest for Professional Competence: Psychological Aspects of Le-
gal Education, 37 U. CIN. L. REv. 91 (1968) [hereinafter Professional Competence]. Law
student personalities and attitudes have also been studied or observed by- Bartlett, The
First Year Class of the Saskatchewan College of Law, 39 SASE. L. Rav. 137 (1974); Beck &
Burns, Anxiety and Depression in Law Students: Cognitive Intervention, 30 J. LEG. EDuc.
270 (1979); Diamond, Psychological Problems of Law Students, in LOOKING AT LAW SCHOOL
(S. Gillers ed. 1976); Eron & Redmount, The Effect of Legal Education on Attitudes, 9 J.
LEG. EDUc. 431 (1957); Hedegard, The Impact of Legal Education: An In-Depth Examina-
tion of Career-Relevant Interests, Attitudes, and Personality Traits Among First Year Law
Students, 4 AMER. B. FOUND. RSs. J. 791 (1979); Silver, Anxiety and the First Semester of
Law School, 1968 Wisc. L. REv. 1201 (1968); Solkoff & Markowitz, Personality Characteris-
tics of First-Year Medical and Law Students, 42 J. MED. EDuc. 195 (1967).

11. Professional Competence, supra note 10, at 98-106.
12. Id. at 124-37. See also Stone, Legal Education on the Couch, 85 HARv. L. REv. 392

(1971); S. TuRow, ONE L. (1977); J. OSBORNE, THE PAPER CHASE (1971); R. LANSING, SKY-
LARKS AND LECTERNS (1983).

13. Frank explores this matter extensively and discusses why 'Word-Magic' has such
strong appeal to legal minds. J. FRANK, supra note 1, at 60-68.
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ent's vital psychological concerns.
Lawyers carry these same attributes onto the bench and, as judges,

they continue to function in a similar way. Many of the psychological dy-
namics described below are the products of these conditioned inclinations
when they impact upon some of the conflict-situations a judge encounters
in his daily work.

Before examining these judicial conflicts, let us look first at the general
psycho-physiological principles used in carrying out stress coping/
adaptation.

I. ON THE NATURE AND RECOGNITION OF STRESS

All animal existence is characterized by the constant presence of stress
stimulated by a multitude of sources ('stressors'). No species is more
prone to this phenomenon than man. We not only are bombarded by a
multitude of threats and pressures from without, but because of our com-
plex mental life, we also have to deal with an unending stream of poten-
tially stressful images from within. It is a fundamental biological law that
all animal organisms undergoing stress will respond with a reaction of
either fight or flight." This principle, called "Cannon's law,"15 may occur
in a number of ways.

The flow of adrenalin, triggered by the perception of threat causing fear
or anxiety, stimulates a whole train of physiological events, all of which
facilitate the fight-flight reaction. Increased heart and respiratory rates,
dilation of the pupils, sweating, the impulse to evacuate bowel and blad-
der, and great muscular tension, all conspicuously serve that purpose. 6

Additionally, a human being can psychologically fight or take flight
through the use of what are called "defense mechanisms." 1 7 For example,
if a judge must write a troubling opinion that he fears he does not under-
stand, he may 'forget' about it and leave it undone. His denial (defense
mechanism) will allow him to feel better because it seems as if he then
does not have the task to perform."8 The long-range cost of this relief is
high, however, since as more and more time passes, the opinion becomes
more difficult to deal with, and in the end the judge still must write it.

14. See W. CANNON, THE WISDOM OF THE BODY (rev. ed. 1939). For a good description of
how this adaptation works psychologically, see S. RADO, ADAPTATIONAL PSYCHODYNAMIcS 25-
47 (1969).

15. W. CANNON, supra note 14 and S. RADo, supra note 14.
16. See F. REDLICH & D. FREEDMAN, THE THEORY AND PRACTICE OF PSYCHIATRY 125-33

(1966). See also A. WATSON, supra note 5, at 88-90.
17. See A. FREUD & J. SANDLER, supra note 4. See also A. WATSON, supra note 5, at 151-

76.
18. A. FREUD & J. SANDLER, supra note 4, at 97-99. See also A. WATSON, supra note 5, at

164-65. 1
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This is a form of flight from the stress. It illustrates the penny-wise and
pound-foolish nature of psychological defenses and if used excessively,
they are an important sign of what we call "mental illness."

It should be clear by now that the function of these defense maneuvers
is to alleviate the awareness of stress and restore a feeling of balance, or
what physiologists call homeostasis. Many of the seemingly incomprehen-
sible behaviors we observe in others are aimed at this purpose and judges
are no exception to this necessity. As we ponder some of the specific con-
flicts that sitting judges encounter, we will better understand their judi-
cial behavior when we analyze it against this model.

II. SOME STRESSORS OF JUDGING

A. The Image of Judge

As soon as a judge dons his robes and takes the bench, how he appears
to others (a common enough human concern) takes on greater impor-
tance. Some of this will in fact be his own narcissistic concern about how
he looks to himself, but he also knows that his every move and comment
are under surveillance by lawyers and his brothers on the bench. Jackson,
quotes Justice John Parker, who said that a judge should be "honest,"
"absolutely courageous," "of understanding heart," and "a kindly man." 1'
The same author notes Professor Harry Jones' comments that a judge is
expected to be "emotionally stable," have "exceptional firmness and se-
renity of temperament," that he should have "high intellectual and
psychic endurance," "unusual talents of communication," that he should
be "empathic and endlessly patient," "compassionate without being
mushy-headed," and finally, "sensitive and austere.' 0 Professor Irving
Younger adds to the list "a vivid sense of fairness."' 1 Finally, F. Lee Bai-
ley says a judge should be "able to take a lot of pressure," be "strong and
compassionate," have "a quick mind," "common sense," and "knowledge
of the community."' 2

2 What an inventory of virtues! Difficult as they may
be to accomplish, these qualities will certainly be among those personally
sought by any conscientious judge.

Inevitably, given the backgrounds of individuals elected or appointed to
the bench, 3 judges will have many deeply held values to which they have
been wedded for decades. Judges must set aside some of these values in

19. See D. JACKSON, JUDGES 8 (1974).
20. Id. at 9.
21. Id. at 10.
22. Id. at 9.
23. See Canon, The Impact of Formal Selection Processes on the Characteristics of

Judges-Reconsidered, 6 L. & Soc'y. REv. 579 (1972) (a review of the manner in which back-
ground influences selection). These backgrounds then will surely effect values.
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deference to the obligation and the desire to be and to appear fair.' " This
can generate great internal conflict and stress, and a judge may have few
skills with which to deal with such tensions generated by his search for
justice. Probably most law-trained people will agree that learning how to
cope with these elusive value conflicts was not the focus of much intellec-
tual or technical exploration during law school. In fact, sometimes the
Socratic dialogue is conducted in ways which imply that even having con-
cern about such matters is evidence of a "bleeding heart." Such a com-
ment uttered from the podium, with all of its real and imagined author-
ity, does little beyond making the reasoning of the poor student-explorer
who holds such a view appear suspect!

At the bar, cynicism about these matters is also highly visible and we
should not be surprised to find that judges do little to deal with lawyers
who blatantly manifest inappropriate behavior when before the court. Af-
ter a judge takes some corrective action from the bench and it looks as if
little change has occurred in the behavior of the attorneys before him, it
is ever so easy to fall back and settle for the status quo.' This kind of
conflict can create sufficient internal stress in a judge that he will have to
make a psychological defensive move, such as to rationalize or adopt cyni-
cism, in order to alleviate the stress.

-As noted above, one of the powerful psychological motivating forces for
those who go into law is the desire to be altruistic and judges are no ex-
ception to this. Surely the vast majority of judges desire to do a good job,
and they attempt to be fair and just. Judges must, however, grapple con-
stantly to resolve inordinately complex issues in which it is difficult or
impossible to achieve a good result. For example, judges who sit in juve-
nile courts day in and day out must face families and children who suffer
from enormous social and economic deprivation. The chances for finding
a successful resolution to their problems is miniscule, and judges can eas-
ily develop a sense of virtual impotence so far as bringing forth effective
changes in those families. With their limited resources, the almost unbe-
lievable complexity of problems, and the oceanic human suffering they
encounter, it is all too easy for judges to avoid empathy in order to save
themselves the pain of helplessness. And yet a judge must act on every
one of these cases as they come before him in a relentless procession. No
wonder so many find the juvenile and divorce court jurisdictions difficult
to manage and wait restlessly to be rotated off when they can.2

24. British judges put this very explicitly when they say, "Not only shall justice be done,
it shall appear to have been done."

25. A good example of a judge who did not follow the behavior of falling back into the
status quo is to be seen in the Watergate cases before Judge Sirica. For an interesting sum-
mary description and commentary see J. GOULDEN, THE BENCHWARMERS 179-233 (1974).

26. See M. ViRuE, FAmmY CASES IN COURT 244-46 (1956). Virtue is a long time student
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The judges who sit in the New York City Magistrate Court provide
another example of massive overload with its consequent stresses. Liter-
ally hundreds of cases pour onto their dockets weekly, and those judges
must make a decision about disposition on each and every one of them.
To observe these judges at work is to see the progressive and insidious
unfolding of a great sense of cynicism and bitterness. It is easy to under-
stand their frustration and pain, evidenced by their frequent outbursts of
angry sarcasm.27 For the most part, these judges work in an atmosphere
of isolation. Although they may talk some to their brothers on the bench,
they do not have adequate opportunities to deal with the emotional con-
flicts generated by their caseload. As they perform their duties day by
day, they are left by themselves to adjust to this stress. One of the ways
they do it, is to withdraw into a shell in order to avoid any sense of per-
sonal involvement or responsibility. As Jackson states:

The awful thing about all legal officers, even the best, about all judges,
magistrates, barristers, detectives, and policemen, is not that they are
wicked (some of them are good), it is simply that they have got used to
it. Strictly, they do not see the prisoner in the dock; all they see is the
usual man in the usual place. They do not see the awful court of judg-
ment; they see only their own workshop. s

B. Personal "Biases" as Conflicts in Judicial Function

There are a few people, including some judges, who would argue that
they are without biases. Most people, however, comfortably acknowledge
that such a condition is virtually a psychological impossibility. Every
human being, during childhood, has heavily biased attitudes in regard to
all of the fundamental values they were taught by those who reared them.
Children learn that all of the "proper" behaviors they are taught to follow
are "Good," while everything else falls clearly within the realm of the
"Bad. 2 9 As children grow up and are socialized further, they reach out
progressively into settings beyond the home, and many of their early
prejudices are elaborately woven, in varying degrees, into attitudes about
racism, sexism, religion, and politics. Hopefully, during the process of
growing up, some of these biases will be eliminated, or at least altered, as
the more rational conscience of an adult replaces the black and white,

and worker in the family-juvenile court area and understands the problems well. For an-
other commentary on the difficulties of handling juvenile court see NAT'L COUNCIL ON CRIME
& DELINQ., GUIDES FOR JUVENILE COURT JUDGES 123-27 (1957).

27. See Jenkins, The Lobster Shift, A.B.A.J., Nov. 1, 1986, at 56. See also N.Y. Times,
Jan. 16, 1983, at 420.

28. D. JACKSON, supra note 19, at 10, 94.
29. See E. ERIKSON, Toys AND REASONS 75-84 (1977). This is the process he calls

"pseudo-speciation" and is essential to normal growth and development. Id.
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excessively simplistic value system of childhood.30

It behooves an insightful person never to forget his own history in order
that he may be ever alert for the outcrops of old value-biases which lie
ever in wait to catch and founder new thoughts and actions. When a
judge is thrown into conflict with these old biases, the conflict sometimes
calls for great courage for him to carry out his role appropriately and
according to the law. Your own former Dean, Judge William Augustus
Bootle, was just such a man when he had to rule on some of the contro-
versial school desegregation cases that came before him. His rulings were
made at some personal risk and surely with a great deal of emotional
discomfort.3' As the plaque in your school says, "His judicial conduct in-
spires a deep respect for the profession of the law he so ably serves and
reflects the highest degree of credit upon the American system of 'equal
justice under the law.',,

Since there appears to be little doubt that at least federal judicial ap-
pointments are slanted to a considerable degree by political and socio-
economic considerations, we may take it for granted that there will be
many archaic biases, derived from the judges' particular childhood back-
grounds, that are highly operative in the decisional behavior of those
judges.35 Awareness of this likelihood has provoked perennial debate and
much ongoing discussion about how to make appointments in a way that
optimizes the possibility for an effective judiciary capable of reflecting all
of the important values of the entire community. We have just exper-
ienced one of these in the Senate confirmation debate about Judge Bork.

Those judges who are elected to office make no bones about their belief
that they must pay close attention to public attitudes about the way they
carry out their judicial role. While there may be occasional reality to the
judges' notions about what the public thinks, it is my opinion that more
often than not the judge projects his own personal biases upon the com-
munity and then acts on them accordingly. One of the seemingly appar-
ent facts about judicial election is the community's relative ignorance
about the various judges who are running for office. Although in some
places certain ethnic names seem advantageous in the election and in
other locations race seems important, when it comes down to community

30. See A. WATSON, supra note 5, at 104-11, for a description of the maturing process.
31. See Bell, William Augustus Bootle: A Life Dedicated to Legal Excellence, 33 Msa-

cER L. REV. 971, 973 (1982). See also Anderson, A Tribute to William Augustus Bootle:
Judicial Courage and The Rule of Law, 33 MERcER L. REv. 975 (1982); R. CoVER, JuSTIcE
ACCUSED 243-49 (1975) (He describes the example of Justice McLean, who did not alleviate
his "dissonance" over slavery but kept it alive. He took a position against one part of his
values and accepted the inevitable pain without cavil.).

32. Bell, supra note 31, at 971.
33. J. GOULDEN, supra note 25, at 23-84.
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awareness of a judge's attitudes and knowledge about the law, the vast
majority of the electorate seem extremely naive. At any rate, whenever a
judge is involved in a case in which these background biases are opera-
tive, he may well experience substantial emotional conflict as he is torn
between images of how he thinks a judge should behave versus how he is
inclined to decide in response to old values retained.

C. The Need to Decide

One of the most frequently harrowing psychological tasks for a trial
judge comes from the necessity to make decisions. Although many people
suffer from this difficulty, a judge's job forces him to make decisions liter-
ally by the hundreds. In any given case, the pressure begins with the pre-
trial motions such as the setting of a trial date, issues about continuance,
when discovery shall be limited, whether or not the action is "frivolous,"
and a multitude of others. Each of these issues requires a more or less
unequivocal decision from the judge. Then, when the trial opens, there is
a veritable deluge of new problems for the judge to decide involving law,
evidence, procedure, etc. With each of these problems, the judge will be
forced to deal with his own internal critic who is ever assaying the appro-
priateness and wisdom of the decision. In the meantime, this censor will
be getting heavy pressure from the lawyers on one or both sides of the
case who are eager to help the judge make the "right" decision. How the
judge perceives"5 the attorneys' arguments and measures them against his
own conscious and unconscious value presumptions will influence not
only how he decides, but how he feels about his decision. During the
course of all these decisions and their consequent conflicts, the judge may
also need to "move the calendar along" because of the shortage of valua-
ble trial time,se and that may collide with other desires, such as the wish
to be a "good old boy" leading to further internal tension.

What are some of the psychological dynamics that underlie this tension
about decision-making? As Judge Frank noted, the central unstated goal
of the law is related to mankind's unceasing search for certainty.87 This is

34. If he decides the action is frivolous, then the judge has to decide what sanctions to
impose. These choices can tax him heavily psychologically. See Oaks, Rights and Responsi-
bilities, 36 MECER L. Rv. 427, 440-41 (1985).

35. Even this perception can be and often is, distorted by the unconscious value sets.
These may act as filters to see that we only attend what we think is good/right and do not
see/hear contrary data. What may often appear as stupidity is in reality, neurotic distortion
of perception.

36. 1 was involved in a case once when the judge refused to tell counsel when the case
would start until the very morning when it might start! This was pure tyranny. He did this,
protesting that he had to keep his docket moving.

37. Sir Edward Coke made the same point in his famous and much quoted statement.
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exemplified by and personified in the judge who has the duty to see that
"the law" is found and followed. This is the point where much philosoph-
ical debate occurs about what the law is and how the judge "finds" it. It
appears that even as judges suffer conflict about how to interpret the law,
legal philosophers also struggle with the same psychological matters when
they seek to understand and distinguish "natural law" or "man made
law." Although we all would be highly pleased if we could have a precise
and certain law, it does seem clear that such satisfaction shall not be
forthcoming. This leaves society with a substantial longing for that cer-
tainty, and this will fall upon the judge as an expectation and need. Such
"hunger" (not an inappropriate description in psychological terms) will
be projected by society upon the person of the judge and be felt by him
as an added pressure upon his own certainty-needs, whatever they may
be. A judge may well seek to convince himself that he has those oracular
powers that would enable him to find certainty in order to alleviate his
own doubts. To whatever degree he falls prey to that temptation, he will
operate in a world of pure delusion. Unfortunately, such a psychological
defense is not uncommon, but like all such defenses, it never quite carries
the burden of proving itself to the deluded one, and further decompensa-
tion of the sense of reality inevitably ensues.

As soon as the trial is over, the judge has then to state or write his
opinion. He may worry about whether or not he hands it down too fast or
too slowly, adequately reasoned or slap-dash, or wisely or foolishly. All of
these matters can stir anxiety. As he wrestles with these questions, he
may show reluctance to rule, or he may shoot from the hip. Either behav-
ior may be symptomatic of efforts to resolve the emotional conflict gener-
ated by the need to decide. Here, some judges suffer the tortures of the
damned and appear most reticent to hand down opinions. They purport-
edly "work" on them for months, as though the passage of time would
make it easier to deal with the conflicted issues. This strategy, however,
only increases the likelihood that matters will become more vague and
necessitate unconscious "reconstructions" of information in order to come
to a judgment.89 In a journalistic survey of lawyer opinions about effec-
tiveness of the judges in my city's courts, the most common complaint

"The knowne certaintie of the law, is the safetie of all." E. CoKE, THE FIRST PART OF THE
INSTITUTES OF THE LAwEs OF ENGLAND, OR A COMMENTARY ON LrrrLETON 395 (4th ed. 1639).

38. J. FRANK, supra note 1, at xvii, xviii.
39. English judges frequently make use of, "Non Liquet, it is not clear. In the civil law

the Judices or judges, instead of deciding a case, could, if the facts did not point to a defi-
nite conclusion, write N.L. (non liquet) on their tablets and leave the case for decision at
some future time. No similar finding has ever been open to an English jury. The nearest
thing to it is the Scottish verdict 'not proven,' which, however, is a bar to any further trial."
E. Jowrrr, THE DIcIONARY OF ENGLISH LAW 1123 (1959).
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registered related to the pace at which they handed down opinions.4

Mostly, the judges were said to be too slow, although a few were seen as
making ill-considered and impulsive decisions. 1

On occasion, this problem with opinion writing can be so severe as to
require the judge to enter psychotherapy. Goulden notes the case of Chief
Judge Oliver J. Carter of San Francisco, "who developed such a block
about making decisions in cases that he voluntarily underwent prolonged
psychotherapy.'42 On the other hand, some judges, though highly aware
of the potential difficulties, appear quite free of the difficulty. Lord Jus-
tice Sir Roger Ormrod of the Royal Court of Appeals in England makes
the following statement:

Every judge on appointment to the Bench is full of anxiety about his
ability 'to make up his mind.' The advocate in the well of the court
watches the judge all through the trial, trying to assess the impressions
that are forming in his mind, wondering 'which way he is going' and
whether he can 'be brought back.' The process looks more formidable
from the Bar than it proves to be on the Bench. Most judges are, I think,
surprised at first to find how much less difficult it is, in practice, to make
decisions on fact, than it appeared to be from the Bar. My old pupil
master, Lord Pearce, assured me when I was first appointed, that, in his
experience, every case would decide itself, if one gave it enough time!
Sooner or later something would emerge which would make the decision
quite obvious. To my surprise, because I received his advice rather skep-
tically, it proved to be true. This is just as well because, if it were other-
wise, the burden on the judges would be insupportable. Indeed, from
time to time it happens that a man who has been a most successful advo-
cate is raised to the Bench, only to find himself a prey to doubts and
anxiety, wondering what actually happened and whether 'he has got it
right.' I comforted myself and reduced my anxiety to bearable limits, by
reflecting that, while I might have my doubts about what actually hap-
pened, I was confident that the conclusion I had reached was the right
one on the evidence put before me. If one cannot achieve this degree of
confidence, nervous breakdown is almost inevitable.'"

Ormrod further notes that in a trial:

At first instance, law and fact are nearly always more or less confused.
The arguments, therefore, often lack precision; counsel are not sure what
facts the judge will find, and so have to prepare and submit their legal
arguments on alternative hypotheses.

40. See Kaylor & Hunt, Judging the Judges, 8 Ann Arbor Observer 27-39 (Oct. 1983).
41. Id.
42. J. GOULDEN, supra note 25, at 13.
43. See Ormrod, Judges & the Process of Judging, in Juane.a LEcruRws CELEBRATING

THE FOUNDATION OF THE FAcULTY OF LAW UNIVERSITY OF BIRMINGHAM 181, 187-88 (1981).
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The judge, at this level, is in close contact with the litigants, who have
given evidence before him, and is acutely aware of the implications which
his decision will have on them, as human beings. Legal argument can
influence the findings of fact. If one can see that on one version of the
facts the legal argument is forcing one to a conclusion which seems un-
just, it concentrates the mind wonderfully, and makes one reexamine
very carefully the tentative conclusions which are forming in one's mind,
to be sure that they are sound. Conversely, a factual situation which
poses an interesting point of law on which there is no authority, may be
an aberration, and needs looking at again.'4

In the great majority of cases, the facts and the law are more or less
congruent and the cases may be decided without undue tension. However,
when the facts or the law in a case drive the judge toward a conclusion
which he feels will be unjust (not equitable) he will experience psycholog-
ical stress that will send him scrambling. The judge will need to realign
the facts somehow, or do some creative reshaping of the law to resolve his
desire to reach a just decision.'" He may do this consciously or uncon-
sciously, depending on how comfortable he is with the notion of judge as
lawmaker. If he is uncomfortable with that seemingly inevitable role,"4 he
will indulge in complicated rationalizations to make it appear that he is
only applying an old rule, using as an argument the need for stare deci-
sis.47 "The ways in which [such] judicial anxieties [as these] are resolved
are .. . a significant factor in the development of the law." 4

8 Ormrod
aptly states this proposition when he says:

44. Id. at 189.
45. See Gallanter, Palen & Thomas, The Crusading Judge: Judicial Activism in Trial

Courts, 52 S. CAL. L. Rev. 699, 708 (1979) [hereinafter Gallanter].
46. Frank and many others argue persuasively that judicial law making must occur, vir-

tually in every case. His opinion should thus be seen as a statement of the law in the instant
case because the judge says that it is. See J. FRANK, supra note 1, at 125-26. It's like the
comment by the baseball umpire about pitches; "They aren't anything until I call them a
ball or a strike!"

47. J. FRANK, supra note 1, at 134-37. See also Keith, Judicial Discretion, 1 Civ. JuST. Q.
22, 23 (1983).

One of the most important ingredients of justice is consistency. Lack of consis-
tency in judicial decision-making engenders a sense of grievance among people
who feel they have not been treated in the same way as others in similar cases.
Further, it leads to uncertainty and doubt, since people have no clear guidance
about how they ought to arrange their affairs. The principle purpose of the judi-
cial method I have briefly described is to promote the achievement of consistency.
In early times eminent legal personages, holding the need for consistency and cer-
tainty to be paramount, regarded discretion almost as anathema. Sir Francis Ba-
con said, 'The best law is that which leaves least to the discretion of the judge,
and the best judge is he who leaves least to his own discretion.'

48. R. ORMROD, supra note 43, at 189.
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Most judges use [the law] as a sculptor uses an armature, to promote a
supporting structure for their judgments. Some proceed by logical deduc-
tion; some, as I find I have to do to understand it, look at it in an histori-
cal perspective, as a process of evolutionary development which occasion-
ally appears to have gone off the track; others, with greater intellectual
power, succeed in extracting principles from it; a few others find it an
irksome yoke. If my thesis is right, all use it as a means of resolving their
judicial anxieties. Perhaps what Stevens calls 'substantive formalism' can
be correlated with the intensity of this anxiety. To put it another way, it
seems likely that the more conservative tendencies to be found in the
House of Lords, as compared with the Court of Appeal, are a reflection of
the immense powers of the House, and of the corresponding anxiety
about making wrong choices. The stronger the adherence to precedent,
the narrower the scope for choice, which reduces the risk and makes the
anxiety more supportable.'

As the judge is writing his decision (i.e., exposing his opinion), he must
decide what he will include in it. Usually, he is, or should be, fully aware
that the more he sets forth, the more fully revealed he will stand in re-
gard to what went into his judicial reasoning. Value judgments and biases
will become more readily ascertainable and thus will provide more grist
for the appellate mill. Ormrod quotes Lord Radcliffe on this process:

'There was a time . . . when I believed that a man possessed a separate
intellectual or logical power, his reasoning faculty, independent of his
other powers or his dispositions, and that it was his highest duty as a
man to accord preeminence to that power. . . That belief has not per-
sisted with me. It seems to me that thinking is a function of the whole of
one's personality, with all the interplay of emotions and experiences that
in time claim and receive recognition from one's reason; so that reason
either becomes a term so comprehensive that it embraces everything that
conditions one's thought, or else remains an isolated analytic or deduc-
tive faculty which does not in practice determine by any means all one's
opinions or views.' 50

The inevitable narcissistic desire not to be reversed will influence
greatly the judge's writing process. While appeals offer the possibility of

personal psychological ratification, they also carry the risk of revealing
"reversible error." Judges, to be comfortable with themselves, should un-

derstand the appellate process and, instead of seeing it purely as jeop-
ardy, also use it as a possibility of learning more about themselves. Frank
believes the law would benefit if judges expressed their values and prefer-
ences more openly, rather than couch them in the usual rationalizations

49. Id. at 192.
50. Id. at 195 (quoting Radcliffe, Introduction to RADCLIFFE, NOT IN FEATHER BEDS:

SOME COLLECTED PAPERs at XVI (1968)).

1988]



MERCER LAW REVIEW

that confuse comprehension and interpretation.51 In other words, since
value infiltration is inevitable, judges should express their views as explic-
itly as possible. Jackson remarks on the opposite tendency:

By tradition and often by temperament as well, judges usually choose to
remain as close to invisible as possible. Many of them believe that their
role precludes acknowledgement of their own humanity. To them, a
judge is a personification of law, and thus an instrument. He decides by
code or statute or precedent, by an accumulation of weight on one side of
the scale or the other, in his own character, values, experiences, and
prejudices are sublimely irrelevant."

What then might be an ideal behavior for a sitting judge when making
his decisions? Hopefully, he could be highly aware of his own value
proclivities and have some sense about the kinds of tensions generated in
himself when he has to deal with issues and conflicts in which these val-
ues are at issue. If he can know these tensions, he has some possibility for
making appropriate intellectual discounts for their effects, and some ca-
pacity for objectifying the subjective. Since one or more of these conflicts
might well be newly encountered in any given case, the judge will have to
take a position somewhere along the spectrum of possibilities and hope-
fully, as he does so, he will have a deep concern for a just as well as a
common sense result. Ormrod quotes Lord Reed as saying, "The life
blood of the Common Law is not logic but common sense," and Ormrod
suggests that this motto should be set down and hung in every judge's
chambers." Whenever a judge struggles to decide an issue that he knows
has never been dealt with before, if he follows such an approach he will at
least have the security of knowing that he has done the very best that was
possible for him to do under the circumstances. That knowledge is all of
the reality-based security he can have.5

51. J. FRANK, supra note 1, at 113-15.
52. D. JACKSON, supra note 19, at 17.
53. R. ORMROD, supra note 43, at 192.
54. Id.
55. Erik Erikson, in exploring the sound and psychological function of the (criminal) law

says:
Throughout life, the everyday establishment of boundaries of good or bad and

of clean and unclean as they culminate in the judiciary ritual in the adult world
fulfill the criteria for all rituals: meaningful regularity; ceremonial attention to de-
tail and to the total procedure; a symbolic sense surpassing the reality of each
participant and of the deed itself; a mutual activation of all concerned (including,
or so it is hoped, the confessing culprit); and a sense of absolute indispensability.
For the judicious element, too, is an intrinsic aspect of man's phylogenetic adapta-
tion as well as his ontogenetic development.

In seeing the judicious factor at work, however, in public and in private, we can
also perceive where this form of ritualization can fail in its adaptive function: in
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As we explore these questions about opinion-making, we should observe
that this adds yet another high-principled aspiration for a judge to strive
for, and his concern about it can be the source of further psychological
stress. Intermingled with this decisional conflict, there may also be a re-
surgence of omnipotence fantasies that psychiatrists and psychologists
believe all individuals have during infancy.5 For most mature individu-
als, the pressing weight of reality has torn away most of the omnipotence
fantasies, but the very real power possessed by a judge can rejuvenate
those archaic beliefs and lead the judge to believe that if he just works
hard enough, he might be able to be right almost always. Unless such a
judge has lost his sense of reality completely, the ongoing press of daily
events should pull him back to awareness of his human fallibility and
hopefully, will allow him to take a more humble approach towards his
tasks. Decisions may then be tailored out of his best understanding of the
case, coupled with all of his and counsels' research and creative consider-
ation. His opinion will then represent the best job possible under the cir-
cumstances, and around that, his own self-evaluation can be shaped
realistically.57

the convincing transmission of bearable and workable boundaries from generation
to generation. The judicial ritual at large, with its task of establishing objective
legal guilt as a threatening example to potential culprits, is all too often too far
removed from the subjective processes which make a person feel morally liable.
The judicial system actually can feed on the morally unreliable, for it tends to
emphasize fearful compulsion to conform rather than free assent to what feels
right; it can emphasize the obsessively formalistic and bureaucratic over the con-
vincingly ceremonial; while with its display it may feed sensational voyeurism, and
in its penal procedures, moralistic sadism. All of this increases the hopeless isola-
tion of the culprit and can aggravate an impotent rage which will only make him
more "shameless." Thus, the second great element of ritualism comes to the fore,
which we may call legalism: the victory of the letter over the spirit of the word
and the law. It is expressed in the vain display of righteousness or empty contri-
tion, or in a moralistic insistence on exposing and isolating the culprit whether or
not this will be good for him or anybody else. All this concerns the inner deals
which human beings make with their own sense of righteousness and shame, and
the "political" deals made possible by the legalistic mechanisms of justice. Here
again, the psychopathology attending the failure of everyday ritualization and the
social pathology characterizing the malfunctioning of ritual institutions are closely
related. As ritualization fails to prevent the alteration of shameless impulsivity
and meticulous compulsivity, of excess and of self-restriction in individuals, so the
institution can fail to stem either widespread lawlessness or a punitive miscarriage
of justice.

E. ERIKSON, supra note 29, at 96-97.
56. See H. NAGERA, THE DEVELOPMENTAL APPROACH TO CHILDHOOD PSYCHOPATHOLOGY 84-

85, 92-93 (1981).
57. As noted in E. Jowrrr, supra note 39, at 1123, the British judge in a civil action can

find "non-liquet, it is not clear" and leave the matter not settled.
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D. Stress From Problems With Power

A trial judge sits in a position of enormous power over those who ap-
pear before him. Although procedural rules define and limit his actions,
and codes of Judicial Ethics modulate his behavior, when all is said and
done the judge has discretion to deploy his power in a variety of ways. In
addition to the external influences upon him (rules and so forth), the
judge will need to accommodate certain internal attitudes he holds about
how he relates to issues of power. Many persons, including judges, have
been acculturated to feel that any assertive action toward others is to be
questioned. This may lead one to behave with relative passivity. Indeed,
any impulse to be aggressive may cause the opposite response of submis-
siveness (the defense of reaction-formation)." This defense of reaction-
formation can have important consequences for a judge's behavior, and
such a defense may account for the considerable reluctance, seen in many
judges, to control the behavior of obstreperous lawyers who come before
them.

Other judges, stimulated to anger by any one of a variety of lawyer
activities before them, may respond with a totally inappropriate outburst
which seems virtually out of control. This reaction may reflect a repres-
sion or denial of the restraint a judge is supposed to utilize in the per-
formance of his tasks."9 From time to time, judges are chastised or re-
moved from the bench for this kind of judicial tyranny.60

There are several specific situations during trials in which there is a
strong likelihood that a conflicted judge might act out his power concerns
to the detriment of the judicial process, as well as the litigants.61 Several
of these situations are in the context of fact-finding by a jury. The first of
these I wish to mention occurs when the judge actively communicates his
own opinions to the jury by various voice inflections or through his body

58. Reaction-formation "involves the setting up of a more or less rigid attitude or char-
acter trait which will serve as a means of preventing the emergence of a painful or undesir-
able attitude or trait, usually of the opposite type ... ." 0. ENGLISH & S. FINCH, INTRODUC-
TioN TO PSYCHIATRY 61 (1954). See also A. WATSON, supra note 5, at 167-68.

59. Repression is "an unconsciously purposeful forgetting of either internal urgings or
external events which if they were to become conscious would be painful ... " 0. ENGLISH
& S. FINCH, supra note 58, at 56. See also A. WATSON, supra note 5, at 156-59.

Denial is the "mechanism of defense whereby obvious reality factors are treated by the
individual as if they did not exist. For one reason or another the [person] finds certain of
these factors painful or unpleasant and he literally denies that they are present.. . ." 0.
ENGLISH & S. FINCH, supra note 58, at 58-59. See also A. WATSON, supra note 5, at 164-65.

60. The author has examined several of these judges for the Michigan Judicial Tenure
Commission. Usually the behavior reflected displacements of personal conflicts into their
judicial role which "reminded" them of psychological conditions elsewhere.

61. "Acting out designates action that expresses a forbidden and unconscious wish car-
ried over from the 'forgotten' past." A. WATSON, supra note 5, at 233.
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language. This may occur very easily, and when done, imposes the au-
thority of the judge where it is inappropriate and in a way that counsel
can not easily object to or oppose." There are judges who find it difficult
to acknowledge or eliminate this improper use of power.

Another inappropriate intrusion on the factfinding process that can re-
flect a judge's power needs may occur when he decides to question wit-
nesses. This decision at least dis-equilibrates counsel's own tactical plan
for the examination and again tips the scale.13 The same thing happens
when the judge decides to call a witness himself. Although both of these
procedures arguably may clarify points that need clarification, they throw
the authority of the court behind one position or another in the case and
deny counsel the right to present evidence as they wish." When these
activities occur counsel will likely object, but even this causes the attor-
ney to have authority problems before the jury and with the judge. At
any rate, the judge will need to deal with his own reactions to this open
use of power, and the judge can cause further stress and further need for
some psychological adjustment through unconscious defensive behavior.

When the court instructs the jury on the law in the case, there are
other opportunities for a power struggle between counsel and the judge.6"
Although instructions will likely be worked out in chambers where it is
easier for counsel to cope thoughtfully with a judge's power maneuvers,
such a setting can also allow sufficient loss of inhibition so that the result-
ing discussion can get out of hand and become highly emotional. Such
discussion/arguments can mobilize powerfully both the judge's and coun-
sels' conflicts over power, and the outcome may not always be increased
legal rationality.

Finally, if a judge comments on the evidence to the jury, he can
powerfully influence the jury through his evaluation. This is such a per-
suasive point of intervention that the whole issue of whether or not a
judge should be allowed to make such comments is highly controversial
and prbperly so.60 British judges make extensive remarks about the evi-
dence and their persuasive impact is substantial. 67 The option to make
such evaluative observations would certainly be.tempting to a judge with
power inclinations, and the judge's need to balance this need for power

62. The British author Henry Cecil (who was in fact a judge himself, the Honorable
Harry Leon) humorously depicts this in his book, ALIBI FOR A JUDGE (1960).

63. Gallanter, supra note 45, at 705.
64. Gallanter, supra note 45, at 706 n.23.
65. See R. LEMPERT & S. SALTZBERG, A MODERN APPROACH TO EVIDENCE 1148-50 (1977)

[hereinafter S. SALTZBERG].

66. Id. at 22-52.
67. For some examples of this, see D. NAPLEY, NOT WITHOUT PREJUDICE 233, 253, 285

(1982). See also S. SALTZBERG, supra note 65, at 22-52 for a discussion of this subject.
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with images of even-handedness would stir conflicts in him.
Of course the judge has another great potential source of power deploy-

ment in his relationships with counsel during the trial. Since most judges
come from the trial bar, they are, or can imagine themselves to be, good
litigators. To whatever degree their untamed and immature narcissism
permits, they may tilt with counsel merely to show their own litigation
prowess." Assertions such as "You don't need to teach me the law, Mr.
Jones," humorous jabs of all sorts,"9 and many discussions about what is
proper procedure, may all be examples of a judge's power maneuvering
that, at times, can border on tyranny.70 As always, unless a judge is com-
pletely crazy (and actually, not even then) he knows that those expres-
sions of power are inappropriate, and thus they can cause him internal
conflict.

The final arena of power I wish to note occurs when the judge writes
his decision. In his decision, the judge can take a fairly wide range of
positions in order to give himself a sense of powerfulness. Although he
must avoid statements of law that would bring reversal on appeal, the
judge still has great latitude to assert his opinion in the service of power
images. There is, however, always an inner part of his psyche that knows
the appropriate uses of his authority and that will prod the judge to con-
form more or less with "the law." In the end, if a judge is to gain gratifi-
cation from his role, this gratification needs to come from his own knowl-
edge of a job well performed and not from the satisfaction of his desire to
be powerful.

7 1

E. Stress From Sentencing Tensions

It is widely acknowledged by criminal court judges that sentencing is
one of a judge's most difficult and stressful tasks. At sentencing judges
must face or avoid facing the individual who has just been found "crimi-
nal" and decide upon the convict's disposition. The sentencing judge's
psychological and emotional tendency toward retribution often will con-
front his own opposing wishes to understand, to forgive, and to move to-
ward rehabilitation. To sblve this conflict he can easily move toward com-
plicated rationalizations about deterrence for which there is little

68. See Gallanter, supra note 45, at 705. This is what those authors see as active judicial
management of the case. Footnote 21 gives many vivid examples of this behavior. See also
Saltzburg, The Unnecessarily Expanding Role of the American Trial Judge, 64 VA. L. REv.
1, 8 (1978).

69. See R. McGARRY, LAWYER AND LITIGANT IN ENGLAND 139-41 (1962).
70. I once saw a judge challenge a psychologist expert witness about a Rorschach inter-

pretation. In the end, because of his comments about the interpretation, he ended up (unbe-
knownst to himself) taking the Rorschach!

71. Yankwich, supra note 7, at 386-89.
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scientific evidence, at least for crimes against the person.7' In addition to
the judge's own feelings and ideas about sentencing in an instant case,
inevitably there will be real or imagined community pressure about how a
particular convicted culprit should be punished. It is ever so easy for a
judge to blur the line between his own concious and unconcious values
about sentencing and those he attributes (i.e. projects) upon the public.
This line of "reasoning" can be further rationalized with concerns about
re-election or appointment to a higher court. These conflicts may create
stress sufficient to require the judge to resort to his own specific psycho-
logical defense maneuvers. Such psychological resolutions make every
judge's sentencing behavior quite predictable, as Hogarth demonstrated
so convincingly in his study of Ontario's criminal courts.73

Even after deciding how he would like to dispose of a case, the judge
swiftly encounters the disturbing facts of reality which grossly limit his
dispositional alternatives. His inability to put into effect the treatment
plan he believes to be appropriate may create an enormous sense of frus-
tration that may easily link up with a sense of inadequacy or even guilt
and make the whole task seem unconscionably impossible. Judges occa-
sionally have resigned their office to protest the inadequacy of disposi-
tional resources afforded them." Clearly, judicial training should include
instruction on how to deal with "triage" thinking in regard to the sen-
tencing process."' Such thinking is very painful for conscientious human
beings since it always entails deliberately "writing off" certain individuals
when treatment payoff is so low that it is not cost-effective and would
seriously jeopardize the whole treatment system. Obviously, this approach
to disposition requires a judiciary that will place high value on these

72. See Paternoster, Saltzman, Waldo & Chiricos, Perceived Risk and Social Control:

Do Sanctions Really Deter?, 17 LAw & Soc'y REv. 457-60, 476-78 (1983).
73. See J. HOGARTH, SENTENCING AS A HUMAN PROCESS 163-64 (1971).
74. This occurred in Flint, Michigan approximately 15 years ago, when Circuit Judge

Stuart Neublatt resigned. He was a very highly regarded judge and the community was
shocked when he stepped down. The press reported that he had resigned his post out of
great frustration; he had horrendous problems to deal with in sentencing and the commu-
nity simply had not provided him with the means to carry out the task in an adequate
fashion. (Some years later he was appointed to the bench of the Federal District Court for
Eastern Michigan.)

75. The word triage was first used (in this meaning) in military medicine. It related to
the necessary and difficult task of deciding how to deal with the very high casualty rates
occurring in modern battles. It required a sorting process which took into consideration such
things as seriousness of injury, facility and medical staff availability, and treatment required
(ideally as well as, available). The process no doubt also considered things like the rank and
operational importance of the casualty, issues which raise painful and difficult ethical as
well as logistical problems. In cold and steely terms, it evaluated treatment cost-effective-
ness, something that cultured and sophisticated persons do not easily carry out. The moun-
tainous problems of criminal sentencing are of the same genre.
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problems and perhaps even involve itself in activities to alert and educate
the community about the problems. Of course, should they take this lat-
ter route, judges will be moving into another form of judicial activism
with its consequent ability to generate further emotional conflict.76

F. Conflicts Over Personal Needs Versus Professional Demands

Another source of stress for a judge is the ever-present fact that there
is always too much work and too little time to do it. If the judge is consci-
entious, he is constantly aware of the fact that the work load is always
tempting him to give less attention to issues than they deserve. This
sometimes will cause him to press for compromise settlements in cases in
which considerations of justice would suggest that there should be no
compromise. Such work pressure can produce dissatisfaction, defensive
cynicism, or a great sense of inadequacy. In addition, to whatever degree
a judge may hold fantasies of omnipotence that lead him to believe that
he should or must control the activities in his court in order that they
may come out perfectly, he will be doomed to a substantial sense of fail-
ure. In the psychotherapeutic profession, this kind of motivation is called
"rescue fantasy" and is regarded as one of the most serious obstacles to
effective work.7 7 The reason this motivation is so detrimental is because
the unconcious focus of the effort becomes the therapist's need for the
patient to improve in order to prove that he is a fine therapist, rather
than the appropriate goal of dealing with the patient's needs.78 When a
patient senses that purpose, some will try to get well in order to please
the doctor (a perverted purpose to put it mildly) while others will resist
improvement just to guard their own sense of authority and integrity.
Similarly, when a judge embarks upon such crusading, he often will give
as reasons for his behavior some form of legal rationalization that serves
to camouflage his true purpose. When such decisions conflict with other
"law," they generate inner tension.

All of the above conflict situations, as well as many others, function as
psychological stressors that can stimulate great internal discomfort for
judges and disturb the sense of certainty which was earlier stated to be so

76. See Gallanter, supra note 45, at 722, for descriptions of the "entrepeneurial style"
judge.

77. For a description of the psychological dynamics of this kind of reaction see Chapter I
in TACTICS AND TECHNIQUES IN PSYCHOANALYTIC THERAPY 75-78 (P. Giovacchini ed. 1975).
See also F. FROMM-REICHMAN, PRINCIPLES OF INTENSIVE PSYCHOTHERAPY 19-20 (1960). A his-
torical review of the concept may be found in Esman, "Rescue Fantasies," 56 Psychoana-
lytic Q. 2:263-70 (1987).

78. This may be seen also in the many medical situations wherein doctors resort to he-
roic life-maintenance procedures even when the patient and their families do not wish them
to do so.
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important. Because much of the problem is felt to be inside the judge's
mind, he has little direct means for dealing with the resultant anxiety.
The fight-flight reaction of Cannon's Law arises and from there on out,
behavior and decision-making is very likely to be non-rational." Of
course, such behavior does little to improve the real world situation and,
in fact, it will very likely make the situation worse. What may a judge do
to help himself cope with this kind of problem? Is there anything a trial
lawyer can do to help the judge avoid or minimize some of his conflicts
and thus promote his own adversarial purposes?

III. JUDICIAL SELF HELP AND AIDS FOR ADVOCATES

The principle remedy for a judge's problems of psychological tension is
for him to be able to resolve the conflicts which produced the tension.
Naturally, a large and comparatively well known part of his judicial effi-
ciency depends upon his possession of a thorough substantive knowledge
about law and procedure. Hopefully, his Honor may also have a fairly
good grasp of relevant jurisprudential knowledge so that he can explore
and ponder a broader rationale for the decisions he makes as a judge.
Such philosophizing can help the judge develop a perspective and a
broader reality against which to weigh his decisional problems in all of
their potential perplexity. This process will help the judge to realize that
others have struggled with similar questions and have agonized over in-
complete and unsatisfying answers, just as he has done. This realization
alleviates, to some degree, the distress that comes from a sense of alone-
ness in the struggle. Hope and a will to continue in the never-ending
search to make effective and just decisions can persist, even though there
may be various degrees of vocal opposition to them, including possible
reversal by an appellate court. When a judge cannot stand such pressure
he may be driven back in the direction of being excessively ritualistic8°

("mechanistic" in Frank's terms61 ) in his applications of the law. In so
doing, he will follow a respected, though conservative, course of action.
This method lets him feel that he properly applied the law and any nega-
tive impact his opinion had on any given litigant will not be his "fault."
In other words, he will have projected his discontent with the decision
onto somebody else.

There is no group of professionals for whom the ancient Greek admoni-

79. By this I mean illogical but not irrational. Such behavior is not viewed as crazy or
psychotic, but it does conform to the rules of the unconscious, inside-of-the-mind logic.

80. E. ERIKSON, supra note 29, at 96-97.
81. See J. FRANK, supra note 1, at 118-47 for an extended discussion of the pros and cons

in this kind of application of the law. He also provides many interesting psychological com-
mentaries on why such a choice would be followed.
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tion of "know thyself" has more applicability and importance than
judges.2 At the very least, judges should work conscientiously to become
intuitively, and then cognitively, sensitive to the kinds of issues that
cause them emotional conflict with all of its potential for stress elevation.
Then, and only then, can judges face the multitude of contradictory and
contesting values encountered in judicial deliberations and retain those
values within reach of cognition and rational resolution.83 Hopefully, this
self-knowledge should include some awareness of the various psychologi-
cal methods by means of which one attempts to resolve stress. As noted
earlier, currently it is believed that each individual has his own highly
specific arsenal of adaptive behaviors drawn from childhood experience
and conditioning that are used repetitively and systematically." Since
these are automatic and the product of unconscious mental activity, how
can anyone learn about them?

There are several sources of information that can help a judge (or any-
one else for that matter) edge his way toward greater self-awareness. Usu-
ally, family members and other intimates are highly aware of the psycho-
logical qualities of those with whom they are close, and if a judge is able
to listen and "hear" their commentary about behavior, insight and self-
awareness may develop progressively. The problem, however, is that be-
cause of the strong and conflicted desire we all have to avoid knowing
about and acknowledging this "bad," unwelcome self, such comments are
regarded as hostile and critical. A good and reliable cue that there might
be enough truth in such remarks to warrant attention, is revealed when
excessively emotional responses occur. For example, if an observation
elicits a strong anger reaction that seems to go way beyond what one
might "expect," it is highly likely that the comment contains at least a
substantial element of truth in it. The anger expresses an effort to "fight"
off the undesirable fact, with the hope that it will be abolished. Col-
leagues may similarly help us deepen our self-understanding if we are
able to listen to them. If, however, we rebuff such efforts a few times, they
will no longer be forthcoming. Those potential "helpers" will simply de-
cide that it is not worth the "difficulties" in the relationship to comment
on their observations. One is then left to flounder about in his own

82. "From the Gods comes the saying 'know thyself.' JUVENAL, SATIRES xi. 27. The saying
was written up in the Temple of Delphi," THE OXFORD DICTIONARY OF QUOTATIONS 12 (2d
ed. 1955).

83. J. FRANK, supra note 1, at 138, where he says, "The honest, well-trained judge with
the completest possible knowledge of the character of his powers and of his own prejudices
and weaknesses is the best guaranty of justice. Efforts to eliminate the personality of the
judge are doomed to failure."

84. For a good description of these dynamics, see L. SAUL, PSYCHODYNAMICALLY BASED
PSYCHOTHERAPY 59-74 (1972). Other portions of this book will illuminate these concepts
greatly. See also A, WATSON, supra note 5, at 69-183.
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morass.
These kinds of self-awarenesses may also be approached systematically

in judicial training sessions that take on some of the qualities of "group
psychotherapy." Such methods have been utilized at various times in sev-
eral judicial training settings. Many of the participants felt a sense of
increased self-awareness, s5 although some vigorously opposed such efforts
and saw the exercise as an "invasion of privacy." Personally, I would not
consider the procedures to be invasive since the only matters explored are
public behaviors manifested by the judges, and which are the very ele-
ments about which understanding should be sought. It would seem very
appropriate to explore and understand these behaviors since they are the
same ones judges express on the bench. Since such behavior will impact
heavily on trial procedures, it would seem foolish to ignore it.

In such a judicial training session, the psychological exploration of a
question like why a person wants to be a judge often will stimulate fruit-
ful expressions of some of the more or less unconscious motivating forces
which are operative in much judicial decisionmaking and activities. Not
only are these ideas important, but so are the particular emotions that
are elicited along with them. For example, when the judge is confronted
by an authority figure (the psychiatrist or the psychologist) before a
group of his peers, he gets to feel what people feel in his court room in all
of its complex permutations. When thoughts and feelings are examined in
tandem, they can often help a judge gain greater self-awareness in rela-
tion to his own motivations and conflicts as they arise on the bench."
Advocates long have understood the importance of knowing the charac-
teristics of the judge before whom they shall argue their case, and when-
ever possible, attorneys "shopped" for the judge they thought would lis-
ten most sympathetically to them. Probably this process of understanding
the judge could be sharpened and dealt with more precisely if counsel
specifically thought about how to influence the psychological set of the
judge to whom they argue. For example, when a judge is known to be
conservative and inclined to a black-letter law approach, cases, argu-
ments, and comments about the law, could be directed throughout the
trial to how that same judge came to make the black-letter law in a prior
case. Even the interpretation of statutes exhibits the handiwork of judges,
and always in response to the facts of the case. If this kind of comment is

85. The National Council of Juvenile Court Judges for several years held extended "t-
group session" in some of their training conferences. These were aimed at increasing their
awareness of their own emotions and conflicts as well as those of others. I also have con-
ducted group process sessions with all of the judiciary of several states, aiming at the same
goals. For a partial description of one of such sessions see D. JACKSON, supra note 19, at 31-
34 for an example of this process.

86. J. FRANK, supra note 1, at 138.
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reiterated, it may help the judge to look at the possibility of modifying
the law in response to new facts as you will be presenting them. Thus,
instead of having to see himself as some flaming egotist who thinks he is
the law, a judge can more readily perceive himself to be one in a long line
of judges who slowly and progressively have reshaped words and mean-
ings into the marvelous instrument of the common law. Comments about
social and economic and psychological contexts of earlier cases can also
help to ease the judge's way toward "distinguishing" the instant case
from its predecessors. Then, the judge may feel why it is right and just to
move away from prior holdings and legitimately make some new law.
(This was surely the thrust of the "Brandeis Brief"). 7 Of course, this sug-
gested procedure relates to the notion that a judge usually "decides" first
where he wants to come out, and then finds the authoritative citation to
legitimate that decision logically."

IV. CONCLUSION

If I think back over the things I have said in this lecture, I realize that I
have given you a great many of what Mr. Justice Oaks called "preach-
ments" when he presented his 1984 Vinson lecture from this rostrum.8' I
have extolled judges to ponder their own navels as a matter of profes-
sional responsibility, and as a duty they owe to their role. I know that
there is little or nothing we can do to eliminate the all too human procliv-
ities I have described which influence judges' decision-making. If, how-
ever, a judge is conscientious and wishes to do so, he may learn about his
psychological self and optimize his chances for dealing responsibly with
all of his personal quirks, biases, and inclinations. The judge's effort will
also help him to be more comfortable and better gratified as judicial tasks
and efforts are carried out amidst the constant strum und drang of judg-
ing. He, and we, would all profit from such efforts.

In conclusion, I am deeply grateful for the honor you have bestowed
upon me by your invitation to present this fifth annual Carl Vinson Lec-
ture. I hope that I have done it justice.

87. The briefs that Brandeis filed were often virtual treatises on economics and sociology
that helped the Court place legal issues in broad perspective.

88. See J. FRANK, supra note 1, at 103, where he quotes Judge Hutcheson on the manner
in which he has a "feeling, the hunch-that intuitive flash of understanding that makes the
jump-spark connection between question and decision and at the point where the path is
the darkest for the judicial feet, set its light along the way .... "

89. See Oaks, Rights and Responsibilities, 36 MERCER L. REv. 427, 441 (1985).
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