
When Exactions Become Extortion: The
Supreme Court Draws the Line in Nollan v.

California Coastal Commission

I. INTRODUCTION

"An exaction is essentially a condition of carrying forward a project in
the form of a contribution made by a developer to a municipality."' De-
scribed as "[o]ne of the hottest issues in the land use arena," the use of
exactions is increasing2 as municipalities seek new methods to make im-
provements while facing reductions in federal aid and tax income, and
increases in population.$ The Supreme Court confronted the constitution-
ality of an exaction by a state agency in Nollan v. California Coastal
Commission,4 ruling that unless the exaction is reasonably related to "the
same governmental purpose as the development ban, the [exaction] is not
a valid regulation of land use but 'an out-and-out plan of extortion.' ",

Exactions can be classified into several groups, including: intradevelop-
mental dedication of land or improvements, in-lieu fees, impact fees, and
linkage.6 Intradevelopmental dedication of land or improvements includes
common exactions such as the dedication of land for parks, schools, utili-
ties, or roads and the on-site construction of improvements.7 When in-
tradevelopmental dedication is not feasible, particularly for smaller devel-
opments, developers may be required to pay fees in lieu of such a
dedication. Impact fees have emerged as municipalities attempt to pro-
vide for capital infrastructure needs, payment for which would be outside

1. Connors & High, The Expanding Circle of Exactions: From Dedication to Linkage,
50 LAW & CONtMP. Paons. 69, 70 (1987).

2. Bauman & Ethier, Development Exactions and Impact Fees: A Survey of American
Practices, 50 LAW & CONTEMP. PROBS. 51, 51 (1987). See also Porter, Exactions, Extractions,
and Extortions, URB. LAND, Aug. 1985, at 36, 36.

3. Connors & High, supra note 1, at 69.
4. 107 S. Ct. 3141 (1987).
5. Id. at 3148 (quoting J.E.D. Assocs. v. Town of Atkinson, 121 N.H. 581,432 A.2d 12, 14

(1981)).
6. Connors & High, supra note 1, at 70-72. See also Bauman & Ethier, supra note 2, at

55-56. See generally Netter & Dilworth, Local Government Exactions From Developers, 1
THE PRAc. REAL. EST. LAW., Sept. 1985, at 23.

7. Connors & High, supra note 1, at 70-71.
8. Id. at 71.
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the scope of in-lieu fees because in-lieu fees are tied to dedication re-
quirements.' The newest and most extreme concept in the field of exac-
tions is linkage. Linkage requires developers of office space to fund or
build housing to overcome the increased burden on housing."'

This Note discusses the opinions in Nollan and analyzes the views of
the majority and dissenters, attempting to harmonize the differences in
approach.1 The Nollan opinion likely will have a far reaching effect; one
study revealed that of the communities responding to the study's sur-
vey,1' sixty-six percent have a formal on-site exaction policy, forty per-
cent have a formal off-cite exaction policy, thirty-six percent have a for-
mal impact fee policy, eighteen percent have an informal off-site exaction
policy, and nine percent have an informal impact fee policy.13

II BACKGROUND OF THE CASE

The takings clause of the fifth amendment to the United States Consti-
tution provides: "[N]or shall private property be taken for public use,
without just compensation.' '1 4 The fourteenth amendment's due process
clause1 ' applies the takings clause to the states:1' if a state takes private
property for a public use without compensating the owner, the state has
denied the owner due process of law.'7 Whether or not an action is within

9. Juergensmeyer & Blake, Impact Fees: An Answer to Local Governments' Capital
Funding Dilemma, 9 FLA. ST. U.L. REv. 415, 419 (1981). In some situations, the terms in-lieu
fee and impact fee can be used interchangeably; for example, when the capital facility is a
school or park. Impact fees are more flexible because they are also used when in-lieu fees are
not appropriate; for example, in the case of sewer and water facilities, for which land dedica-
tion would not have been helpful. Id. at 418-19.

10. Kayden & Pollard, Linkage Ordinances and Traditional Exaction Analysis: The
Connection Between Office Development and Housing, 50 LAW & CowmMP. PRones. 127,
128-29 (1987). See also Delaney, Gordon & Hess, The Needs-Nexus Analysis: A Unified
Test for Validating Subdivision Exactions, User Impact Fees and Linkage, 50 LAW & CoN-
TEMP. PROS. 139, 140 (1987) [hereinafter Needs-Nexis Analysis]; Connors & High, supra
note 1, at 72, 77-78.

11. See infra notes 161-229 and accompanying text.
12. Bauman & Ethier, supra note 2, at 57. Between December 1984 and March 1985,

1000 communities were surveyed and 220 replied. Communities that subscribed to the
American Planning Association's Planning Advisory Service were surveyed. Id. at 55 & n.14.

13. Id. at 57. Communities using a formal policy approach make decisions by applying a
set standard to any given situation, while communities using the informal approach have no
set standards and make decisions "on an ad hoc, project-by-project basis." Id.

14. U.S. CoNsT. amend. V.
15. U.S. CONsT. amend. XIV. "[Njor shall any State deprive any person of life, liberty, or

property, without due process of law .... " Id.
16. San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 623 n.1 (1981).
17. Chicago, Burlington & Quincy R.R. v. Chicago, 166 U.S. 226, 241 (1897); Webb's

Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 160 (1980).
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a state's police power is a separate question from the takings inquiry.s
Although the Supreme Court often has stated that the purpose of the

takings clause is to "bar Government from forcing some people alone to
bear public burdens which, in all fairness and justice, should be borne by
the public as a whole," 1' the Court has encountered "considerable diffi-
culty '2 0 in determining what is and is not a taking, even after 100 years of
struggle with the issue.2 1 The Court has characterized the analysis as an
"essentially ad hoc, factual inquir[y] '2 2 with no "set formula. '23 Never-
theless, the Court has noted several factors as relevant: "The economic
impact of the regulation on the claimant;"' the degree to which the
claimant's investment-backed expectations are impaired;25 and "the char-
acter of the governmental action."' For example, was a physical invasion
effectuated? 27 The Court has held that a permanent physical occupation
is a taking regardless of the public interest furthered or the economic
impact on the owner.2 8 The Court often has relied on Justice Holmes'
classic statement that "if regulation goes too far it will be recognized as a

18. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 425 (1982). See also
PruneYard Shopping Center v. Robins, 447 U.S. 74, 84 (1980).

19. Armstrong v. United States, 364 U.S. 40, 49 (1960) (quoted in Prune Yard, 447 U.S.
at 83; Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 123 (1978); National Bd. of
Young Men's Christian Ass'ns v. United States, 395 U.S. 85, 89 (1969)).

20. Penn Central, 438 U.S. at 123. See also Loretto, 458 U.S. at 442 (Blackmun, J.,
dissenting) ("If the Court's decisions construing the Takings Clause state anything clearly,
it is that '[t]here is no set formula to determine where regulation ends and taking begins.'"
(quoting Goldblatt v. Town of Hempstead, 369 U.S. 590, 594 (1962))). One commentator has
labeled takings law as being as "disheveled as a ragpicker's coat." Stoebuck, Police Power,
Takings, and Due Process, 37 WASH. & LEE L. REv. 1057, 1059 n.11 (1980). See also
Humbach, A Unifying Theory for the Just-Compensation Cases: Takings, Regulation and
Public Use, 34 RUrGEas L. REv. 243, 244 n.8 (1982); Bender, The Takings Clause: Principles
or Politics?, 34 BUFFALO L. REv. 735, 776 n.144.

21. Mugler v. Kansas, 123 U.S. 623 (1887) is considered the seminal case on modern just
compensation law. Sax, Takings, Private Property and Public Rights, 81 YALE L.J. 149, 149
n.3 (1971).

22. Penn Central, 438 U.S. at 124.
23. Id. at 123; see Agins v. City of Tiburon, 447 U.S. 255, 260-61 (1980); United States v.

Central Eureka Mining Co., 357 U.S. 155, 168 (1958); United States v. Caltex, Inc., 344 U.S.
149, 156 (1952).

24. Penn Central, 438 U.S. at 123; PruneYard, 447 U.S. at 83; Kaiser Aetna v. United
States, 444 U.S. 164, 175 (1979); Loretto, 458 U.S. at 426. See Annotation, Supreme Court's
View as to What Constitutes "Taking," Within Meaning of Fifth Amendment's Command
that Private Property Not be Taken for Public Use Without Just Compensation, 57 L. Ed.
2d 1254, §§ 4, 5 (1978).

25. Id.
26. Id.
27. Id.
28. Loretto, 458 U.S. at 435-36.
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taking."''2
Prior to Nollan, the Court had declined to address the constitutionality

of exactions, leaving the state courts to develop their own tests.s" State
courts developed three major tests: the "reasonable relationship" test, the
"specifically and uniquely attributable" test, and the "rational nexus"
test."1 In the leading case of Ayers v. City Council,s2 the California Su-
preme Court employed the reasonable relationship test and upheld the
right of the planning commission to condition subdivision plat approval
on the subdivider's dedication of a ten-foot wide strip of land for the
widening of an existing road, a ten-foot wide "buffer zone" to prevent
access from the highway to the subdivision, a parcel of land for extension
of an existing street, and a triangular shaped tract of land at an existing
intersection.3 3 The court held that the subdivider was "seeking to acquire
the advantages of lot subdivision" and compliance with "reasonable con-
ditions. .. to conform to the safety and general welfare" was a reasona-
ble exercise of police power.3 This flexible reasonable relationship test is
used by a large number of states,3 5 and some state courts have applied

29. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) (quoted in Prune Yard,
447 U.S. at 83).

30. Needs-Nexus Analysis, supra note 10, at 145 n.44.
31. Id. at 141. These tests were originally developed to determine the constitutionality of

subdivision exactions but are now applied to user impact fees as well. Bosselman & Stroud,
Mandatory Tithes: The Legality of Land Development Linkage, 9 NovA L.J. 381, 405 n.107
(1985).

32. 34 Cal. 2d 31, 207 P.2d 1 (1949).
33. Id. at 34, 207 P.2d at 3.
34. Id. at 42, 207 P.2d at 7. One commentator notes that subsequent reliance on Ayers

for a "flat proposition" fails to consider the limited facts-"the regulations had actually
benefited the subdivider by reducing his cost." Johnson, Constitutionality of Subdivision
Control Exactions: The Quest for a Rationale, 52 CORNELL L.Q. 871, 894 (1967).

35. See, e.g., Bethlehem Evangelical Lutheran Church v. City of Lakewood, 626 P.2d
668, 674 (Colo. 1981) ("dedication is reasonably necessary for the purpose of promoting pub-
lic safety and not unduly oppressive"); Lampton v. Pinaire, 610 S.W.2d 915, 919 (Ky. Ct.
App. 1980) ("The regulation ... must ... withstand a test of reasonableness."); Schwing v.
City of Baton Rouge, 249 So. 2d 304, 310 (La. Ct. App. 1971) ("it appears to be an unreason-
able exercise of its valid police power. . ."); Howard County v. JJM, Inc., 301 Md. 256, 482
A.2d 908, 921 (1984) ("there must be a reasonable nexus between the exaction and the pro-
posed subdivision"); Collis v. City of Bloomington, 310 Minn. 5, 246 N.W.2d 19, 26 (1976)
("a reasonable relationship between the approval of the subdivision and the municipality's
need for land is required"); State ex rel Noland v. St. Louis County, 478 S.W.2d 363, 367
(Mo. 1972) ("there must be some 'reasonable relationship' between the proposed activity of
the landowner and the exactions"); Simpson v. City of North Platte, 206 Neb. 240, 292
N.W.2d 297, 301 (1980) ("whether the requirement has some reasonable relationship or
nexus to the use to which the property is being made"); Briar West, Inc. v. City of Lincoln,
206 Neb. 172, 291 N.W.2d 730, 734 (1980) ("reasonableness is the essential requirement);
MacKall v. White, 85 A.D.2d 696, 445 N.Y.S.2d 486, 487 (1981) ("a condition may be im-
posed upon property so long as there is a reasonable relationship between the problem
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the test generously to grant almost complete "judicial deference" to the
legislature.

3s

In 1961 the Illinois Supreme Court, in Pioneer Trust and Savings

Bank v. Village of Mount Prospect,7 rejected the reasonable relationship
test in favor of the much stricter specifically and uniquely attributable
test.38 The court held unconstitutional the required dedication of land for
an elementary school because the record did not establish that "the need

is one that is specifically and uniquely attributable to the addition of
the subdivision and which should be cast upon the subdivider as his sole
financial burden."''3 Courts in Rhode Island,' Oregon,"' Connecticut,42

and New Hampshire' 3 have also applied the specifically and uniquely at-
tributable test.

The Wisconsin Supreme Court in Jordan v. Village of Menomonee
Falls" created a middle ground between the flexible reasonable relation-
ship test and the stringent specifically and uniquely attributable test. 5

The court "deem[ed] [the Pioneer Trust test] to be an acceptable state-
ment of the yardstick to be applied, provided the words 'specifically and
uniquely attributable to his activity' are not so restrictively applied as to
cast an unreasonable burden of proof upon the municipality which has
enacted the ordinance under attack." ' Commentators classify the Wis-
consin court's test as the rational nexus test.'7 Several other courts have
applied the same test.4

sought to be alleviated and the application concerning the property"); City of College Sta-

tion v. Turtle Rock Corp., 680 S.W.2d 802, 806 (Tex. 1984) ("the court must consider

whether there is a reasonable connection"); Call v. City of West Jordan, 614 P.2d 1257, 1258

(Utah 1980) ("the dedication should have some reasonable relationship to the need created

by the subdivision"); Board of Supervisors v. Rowe, 216 Va. 128, 216 S.E.2d 199, 207 n.5

(1975) ("[Tlhe dedication is required to be reasonably related. . . to the needs expected to
be generated by the proposed development.").

36. Billings Properties, Inc. v. Yellowstone County, 144 Mont. 25, 394 P.2d 182, 188
(1964) (The legislature provided that subdivisions 20 acres or larger must dedicate land for

a park. The court held that legislative determination "will not be disturbed by the judiciary

unless the evidence to the contrary preponderates against it."); see generally Jenad v. City

of Scarsdale, 18 N.Y.2d 78, 218 N.E.2d 673, 271 N.Y.S.2d 955 (1966).
37. 22 Ill. 2d 375, 176 N.E.2d 799 (1961).
38. 176 N.E.2d at 802-03.
39. Id. at 802.
40. Frank Ansuini, Inc. v. City of Cranston, 107 R.I. 63, 264 A.2d 910 (1970).
41. Haugen v. Gleason, 226 Or. 99, 359 P.2d 108 (1961).
42. Aunt Hack Ridge Estates, Inc. v. Planning Comm'n, 27 Conn. 74, 230 A.2d 45 (1967).

43. J.E.D. Assocs. v. Town of Atkinson, 121 N.H. 581, 432 A.2d 12 (1981).
44. 28 Wis. 2d 608, 137 N.W.2d 442 (1965).
45. Nexus-Needs Analysis, supra note 10, at 152.
46. 137 N.W.2d at 447.
47. Juergensmeyer & Blake, supra note 9, at 431 n.93.
48. See Wald Corp. v. Metropolitan Dade County, 338 So. 2d 863, 868 (Fla. Dist. Ct.
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III. STATEMENT OF THE CASE

The Nollans leased, with an option to buy, a beachfront lot and bunga-
low in Ventura County, California. Two public beaches were located
within one-half mile on either side of the lot." The Nollans agreed, as a
condition to the exercise of the option, to replace the run-down bungalow
with a permanent home of similar character to those in the area.50 The
three bedroom home they planned to build was appropriate.51 Under the
California Coastal Act of 1976 (Act)," a permit must be obtained from
the California Coastal Commission (Commission) for the demolition and
reconstruction of a single family residence if the floor area, height, or bulk
of the new home exceeds that of the old home by more than ten per-
cent.58 The Commission granted the permit on the condition that the
Nollans record a deed restriction granting the public an easement to pass
and repass over the portion of their property between the mean high tide
line and their seawall." Objecting to the condition, the Nollans filed a
petition for a writ of administrative mandamus with the Ventura County
Superior Court.55 The court agreed with the Nollans' argument that the
Commission could not impose such a condition absent a finding that the
proposed construction would directly and adversely impact on the pub-
lic's access to the beach."

On remand for a full evidentiary hearing, the Commission held that the
construction would impose burdens that justified the exaction.5 The
Commission reasoned that the increased blockage of the public's view of
the ocean would add to the visual barrier formed by existing residential
structures, a barrier that psychologically restricts the public's awareness

App. 1976), cert. denied, 348 So. 2d 955 (1977) ("requires a balancing of the prospective
needs of the community and the property rights of the developer"); Town of Longboat Key
v. Lands End, Ltd., 433 So. 2d 574, 576 (Fla. App. 1983) ("in order to determine whether a
proper nexus exists between the amount of land or money to be set aside and the stated
residential population requirements"); Land/Vest Properties, Inc. v. Town of Plainfield, 117
N.H. 817, 379 A.2d 200, 204 (1977) ("that portion of the cost which bears a rational nexus to
the needs created by, and the special benefits conferred upon, the subdivision"); Longridge
Builders, Inc. v. Planning Bd., 52 N.J. 348, 245 A.2d 336, 337 (1968) ("ITIhe subdivider
could be compelled only to bear that portion of the cost which bears a rational nexus to the
needs created by, and benefits conferred upon, the subdivision.").

49. 107 S. Ct. at 3143.
50. Id.
51. Id.
52. 1976 Cal. Stat. 5950 (codified at CAL. PuB. REs. CODE §§ 30000-30900 (West 1986 &

Supp. 1987)).
53. CAL. PUB. REs. CODE §§ 30212(b)(2), 30600(a) (West 1986).
54. 107 S. Ct. at 3143.
55. Id.
56. Id.
57. Id.
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of the nearby beach." The Commission found that the psychological bar-
rier and the increased private use of the shorefront caused by the Nol-
lans' proposed construction, when considered together with other area de-
velopments, sufficiently restricted public beach access to justify the
exaction.59 The Commission noted that in addition to restricting the pub-
lic's access to the beach, the development also would restrict access along
the beach; therefore, the Nollans could be required to partially alleviate
this burden by granting an easement."

The Nollans filed a supplemental petition for a writ of administrative
mandamus with the superior court." The court held that the record did
not establish a direct or cumulative burden on public beach access and
granted the writ, ordering the condition struck."s The Commission ap-
pealed to the California Court of Appeal."s While the appeal was pending,
the Nollans built the house without notifying the Commission."

The appellate court reversed, holding that the Act required that a re-
construction permit be conditioned on the grant of an easement."s Rely-
ing on a factually similar case, Grupe v. California Coastal Commission,"
the court upheld the constitutionality of the condition s7 The court in
Grupe held that "there need be only an indirect relationship between a
proposed exaction and a need to which the development contributes. ' s

The court further held that there could be no taking because the Nollans
were not denied all reasonable use of their property.6 The California Su-
preme Court denied the Nollans' appeal.7 0 The United States Supreme
Court noted probable jurisdiction and granted the Nollans' appeal.7 1

58. Id. at 3143-44.
59. Id. at 3144.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id.
65. Nollan v. California Coastal Comm'n, 177 Cal. App. 3d 719, 722-23, 223 Cal. Rptr.

28, 30 (1986).
66. 166 Cal. App. 3d 148, 212 Cal. Rptr. 578 (1985). The property in Grupe was an unde-

veloped residential lot located between two public beaches. Grupe was granted a permit to
build a house provided he grant "an easement for public access and passive recreational use
along the shoreline." Id. at 155-56, 212 Cal. Rptr. at 581.

67. 177 Cal. App. 3d at 723, 223 Cal. Rptr. at 30-31.
68. 166 Cal. App. 3d at 166, 212 Cal. Rptr. at 589.
69. 177 Cal. App. 3d at 723, 223 Cal. Rptr. at 30-31.
70. Id. at 719, 223 Cal. Rptr. at 28.
71. 107 S. Ct. 312 (1986).
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IV. THE DECISION

A. The Majority Opinion

Justice Scalia, joined by Chief Justice Rehnquist and Justices White,
Powell, and O'Connor, delivered the opinion of the Court. For clarity, the
opinion is considered in five parts.

Uncompensated Conveyance Alone Equals Taking. The Court
noted that the appropriation of a public access easement was not "a mere
restriction on [the land's) use," as Justice Brennan contended in his dis-
senting opinion.1 Instead, the Court held that such an appropriation con-
stituted "[a] permanent physical occupation" because the public would
gain a right to continuously traverse the property, thereby permanently
infringing on the landowner's right to exclude others.1s Once a permanent
physical occupation occurs, the Court has "uniformly... found a taking
to the extent of the occupation."'

California Constitutional Argument. The California Constitution
provides that no person may "exclude the right of way to any [navigable]
water whenever it is required for any public purpose."75 Justice Brennan
argued that this provision lowers the coastal property owner's expectation
of the right to exclude others; therefore, "[tihe State's exercise of its po-
lice power for this purpose deserves no less deference than any other
measure designed to further the welfare of state citizens."" The Court
rejected this argument on several grounds.7 7 First, the Court questioned
whether the California provision even applied to these facts because the
easement was along the water rather than to the water." Second, the
Court reviewed California case law which suggested that the State must
initiate eminent domain proceedings to gain access easements across pri-
vately owned property even when the constitutional access provision is
implicated.7 Finally, the Court was inclined not to address the California

72. 107 S. Ct. at 3145 (quoting 107 S. Ct. at 3154 n.3 (Brennan, J., dissenting)).
73. Id.
74. Id. (quoting Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 434

(1982)). See Michelman, Property, Utility, and Fairness: Comments on the Ethical Foun-
dations of "Just Compensation" Law, 80 HARV. L. REv. 1165, 1184 (1967) ("The one incon-
testable case for compensation (short of formal expropriation) seems to occur when the gov-
ernment deliberately brings it about that its agents, or the public at large, 'regularly' use, or
'permanently' occupy, space or a thing which theretofore was understood to be under pri-
vate ownership.") (cited with approval in 458 U.S. at 427 n.5).

75. CAL. CONST. art. X, § 4.
76. 107 S. Ct. at 3154 (Brennan, J., dissenting).
77. Id. at 3145.
78. Id.
79. Id. at 3145-46. See Bolsa Land Co. v. Burdick, 151 Cal. 254, 260, 90 P. 532, 534-35

1040 [Vol. 39
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Constitutional issue because it was not raised in the California Court of
Appeal."

Effect of Monsanto. The Court distinguished sl Ruckelshaus v. Mon-
santo Co.,s" a case that Justice Brennan argued was dispositive.8s Federal
law required Monsanto to disclose product data in its application for pes-
ticide registration with the Environmental Protection Agency (EPA)."
Under the law, the EPA was entitled to use and disclose certain informa-
tion contained in the application. Monsanto argued that this use and
disclosure amounted to a taking."' The Court held that "as long as Mon-
santo is aware of the conditions under which the data are submitted, and
the conditions are rationally related to a legitimate Government interest,
a voluntary submission of data by an applicant in exchange for the eco-
nomic advantages of a registration can hardly be called a taking. s87 The
Court held that Monsanto was not applicable in Nollan because, while
Monsanto was bargaining for a "governmental benefit"-the right to sell
its product in the United States88-the Nollans were seeking to build on
their own property, a right that "cannot remotely be described as a 'gov-
ernmental benefit.' "s

Effect of the Condition. The Court then addressed the main issue in
the case: whether the requirement of an uncompensated conveyance of
property that standing alone would be unconstitutional becomes constitu-
tional when the conveyance is made a condition precedent to the issuance
of a building permit.' 0 The Court began the analysis by stating, "We have
long recognized that land use regulation does not effect a taking if it 'sub-
stantially advance[s] legitimate state interests' and does not 'den[y] an
owner economically viable use of his land.' "9 Although the Court had

(1907) ("If to approach [navigable] waters a right of way becomes necessary over private
lands, such right of way does not run to the public with the use of the waters. It must be
condemned and paid for by the public, as must any other right of way for public use."). See
also Heist v. County of Colusa, 163 Cal. App. 3d 841, 851, 213 Cal. Rptr. 278, 285 (1984);
Oakland v. Oakland Water Front Co., 118 Cal. 160, 185, 50 P. 277, 286 (1897).

80. 107 S. Ct. at 3146.
81. Id. at 3146 n.2.
82. 467 U.S. 986 (1984).
83. 107 S. Ct. at 3160 (Brennan, J., dissenting).
84. 467 U.S. at 998.
85. Id. at 998-99.
86. Id.
87. Id. at 1007.
88. Id. at 991-92.
89. 107 S. Ct. at 3146 n.2.
90. Id. at 3146.
91. Id. (quoting Agins v. City of Tiburon, 447 U.S. 255, 260 (1980)).
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previously considered a variety of takings cases,"' none of these cases
"elaborated on the standards for determining what constitutes a 'legiti-
mate state interest' or what type of connection between the regulation
and the state interest satisfies the requirement that the former 'substan-
tially advance' the latter."s The Court assumed, without deciding, that
the Commission's purposes were legitimate state interests. The Commis-
sion therefore could deny the Nollans' permit altogether if these interests
were substantially advanced, unless the Nollans were denied all economi-
cally viable use of their property."

The Court, however, held that "unless the permit condition serves the
same governmental purpose as the development ban, the building restric-
tion is not a valid regulation of land use but 'an out-and-out plan of ex-
tortion.' "5 The Court reasoned that the power to condition the grant of
a construction permit on a concession of property rights from the land-
owner was inherent in the power to prohibit construction of the house
altogether, if both served to protect the public's view of the beach." Had
the Nollans been required to provide a concession to protect the public's
view of the beach, such as a roadside viewing area, .the condition likely
would have been upheld.'7 "The evident constitutional propriety disap-
pears" if this "essential nexus" disappears."s

Fact Application. The Commission attempted to show compliance
with the essential nexus test by reasoning that the proposed construction
would impair the public's "visual access" to the beach, creating a "psy-
chological barrier. '" Somewhat inconsistently, the Commission argued
that the construction would increase use of the public beach, requiring
additional access.100 The Commission's argument was that denial of the
permit would prevent the public from losing "access" to the beach; there-

92. Id. at 3146-47.
93. Id. The Court rejected Justice Brennan's contention that the same standard is ap-

plied to all cases in which the Court reviews a State's exercise of police power: could the
state have rationally decided that the action taken "might achieve the State's objective?"
Id. at 3147 n.3 (quoting 107 S. Ct. at 3151 (Brennan, J., dissenting)).

94. Id. at 3147. The Court noted that the substantiality requirement could be met by
the Nollans' construction alone or by the cumulative effect of area construction. The Court
also noted that such aggregation could implicate the Equal Protection Clause or the Takings
Clause if a single property owner is arbitrarily forced to remedy a problem caused by many
or to bear a burden of the public at large. Id. at 3147 n4.

95. id. at 3148 (quoting J.E.D. Associates v. Town of Atkinson, 121 N.H. 581, 581, 432
A.2d 12, 14 (1981)).

96. Id.
97. Id.
98. Id.
99. Id. at 3149.

100. Id.
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fore, a condition requiring additional access, albeit "lateral access," would
partially offset the loss of "access" to the beach, so that the same purpose
would be served.10' The Court considered this rationale to be without
substance and merely "a play on the word 'access."'"," The Court found
it "quite impossible to understand how a requirement that people already
on the public beaches be able to walk across the Nollans' property
reduces any obstacles to viewing the beach created by the new house."103
Similarly, the lateral easement would not ease congestion or lower the
"psychological barrier."'" The Court determined that the nexus require-
ment was not satisfied.'0 6 Excepting the California state courts, the Court
stated that this result was in line with the rationale of all courts that have
addressed the issue.'06 Contradicting Justice Brennan's prediction that in
future litigation the nexus requirement could be met by little more than
improved pleadings,'° the Court noted that the "substantial ad-
vanc[ement]" requirement merits more careful scrutiny because of the
danger that illegitimate exercise of police power will occur under the pre-
text of legitimacy. 108 The Court recognized that "California [was) free to
advance its 'comprehensive program' .. . by using its power of eminent
domain" but concluded that "if it wants an easement across the Nollans'
property, it must pay for it."',"

B. Justice Brennan's Dissent

Justice Brennan, joined by Justice Marshall, dissented from the major-
ity opinion.110 Brennan contended that the standard of review imposed by
the majority was too exacting."' Brennan argued that when reviewing
cases which question a state's exercise of police power, courts apply a uni-
form standard to consideration of the threshold question of whether the
exercise is legitimate: could the state have rationally decided that the ac-
tion taken "might achieve the State's objective?" 2 Brennan noted that
even if the state's exercise of police power passes the threshold require-
ment, it may still be found to contravene a specific constitutional provi-

101. Id.
102. Id. at 3148.
103. Id. at 3149.
104. Id.
105. Id.
106. Id. at 3149-50.
107. Id. at 3161 (Brennan, J., dissenting).
108. Id. at 3150.
109. Id.
110. Id. (Brennan, J., dissenting).
111. Id. at 3151.
112. Id. & n.1 (citing Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 460 (1981)).
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sion because such a challenge is subject to a different standard of re-
view.118 Brennan characterized the "substantially advance" language of
Agins v. City of Tiburon,'11 relied on by the majority, as merely a restate-
ment of the threshold test.1 '

Although the Commission could have denied the permit,"' the Com-
mission tried to accommodate the Nollans while protecting the public's
interest in overall beach access by requiring the grant of a lateral access
easement.1 17 Brennan declared that the Court's distinguishing of the type
of access that would be lost by the construction from the type of access
that would be gained through the easement showed too "narrow [a) con-
ception of rationality."11 The Court's requirement of such a "precise fit"
impairs the Commission's flexibility in effectively managing coastal
resources.1 "

Brennan stated that the Court's rationale for demanding such a "pre-
cise fit" is that the public is infringing on the landowner's reasonable ex-
pectations of how his land can be used.120 Brennan proposed that under
the California law there can be no reasonable expectation of private use
that "exclude[s] the right of way to any [navigable] water."121 Addition-
ally, Brennan analogized the present case to Prune Yard Shopping Center
v. Robins, 12 in which the Court acknowledged "that public access rested
upon a 'state constitutional ... provision that had been construed to cre-
ate rights to the use of private property by strangers.' "1122

Brennan suggested that the Commission satisfied the "precise fit" re-
quired by the majority because the psychological barrier would be less-
ened as a result of the public's ability to see people walking along the
beach by way of the lateral access easement.124 The majority discredited
this argument by pointing out that the Commission found that passersby
would be unable to see the beach at all because of the house.125 Brennan
further argued that the majority failed to address the burden imposed by
increased private use encroaching on the public's use of the tidelands.'20

113. Id. at 3151-52 n.1.
114. 447 U.S. 255, 260 (1980).
115. 107 S. Ct. at 3151-52 n.1 (Brennan, J., dissenting).
116. Id. at 3152 & n.2.
117. Id.
118. Id. at 3153.
119. Id.
120. Id.
121. Id. (quoting CAL. CONST. art. X, § 4). See supra notes 75-80 and accompanying text.
122. 447 U.S. 74 (1980).
123. 107 S. Ct. at 3157 (Brennan, J., dissenting) (citing PruneYard, 447 U.S. at 81).
124. Id. at 3154.
125. 107 S. Ct. at 3150.
126. 107 S. Ct. at 3155 (Brennan, J., dissenting).
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Problems arise in determining the boundary line between the public tide-
lands and the private landowner's property because the high tide mark
fluctuates during the year." 7 The Commission explained that the in-
creased private use could lead to boundary-line disputes between land-
owners and users of the tidelands. 26 Brennan regarded the Commission's
requirement of an easement to the seawall as a reasonable attempt to
alleviate the burden created by the development.' 29

After concluding that the Commission's action was a legitimate exercise
of police power, Brennan noted that the action may constitute a taking. '

Brennan resolved that the Commission's actions did not amount to a tak-
ing because "none of the concerns that underlie our takings jurispru-
dence" were implicated.' 3' Brennan contended that prior takings cases
have "regarded as particularly significant the nature of the governmental
action and the economic impact of regulation, especially the extent to
which regulation interferes with investment-backed expectations."o 3s

Brennan considered the character of the government action unobjec-
tionable'3 although the Court in Penn Central Transportation Co. v.
New York City stated that "[a] 'taking' may more readily be found" when
the government has physically invaded the property.'" Relying on
PruneYard Shopping Center v. Robins'" for the proposition that a tak-
ing does not necessarily result from physical access to private property
unless such access "unreasonably impair[s] the value or the use of [the]
property,""s Brennan concluded that neither the value of the property
nor the Nollans' use of the property was decreased by the conditioned
easement because of the minimal intrusion caused by the public's walking
or running up and down the beach over an area at most ten feet wide. 317

Brennan noted further that the government action was not unilateral be-
cause the Commission was acting on a request submitted by the
Nollans."O

In terms of economic impact, Brennan determined that the Commis-

127. Id.
128. Id.
129. Id. at 3155-56.
130. Id. at 3156.
131. Id.
132. Id. (citing Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978)).
133. Id.
134. 438 U.S. at 124.
135. 447 U.S. 74 (1980).
136. 107 S. Ct. at 3157 (Brennan, J., dissenting) (citing PruneYard, 447 U.S. at 83).
137. Id. at 3156-57. The majority considered the holding in PruneYard to be consistent

with their analysis of the Nollans' claim because the property owner in PruneYard had
already allowed the public access to his shopping center. 107 S. Ct. at 3145 n.1.

138. 107 S. Ct. at 3158 (Brennan, J., dissenting).
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sion's actions produced a "reciprocity of advantage" because both the
public and the Nollans would gain.13' Not only would the Nollans gain as
owners of better developed property, they also would gain as members of
the public because they could walk along similar easements exacted from
neighbors by the Commission.'" The Nollans did not allege that the
property value would decrease following development pursuant to the
conditioned permit.1

4

Brennan concluded that the Nollans had no reasonable investment-
backed expectations of being able to prevent the public from crossing
their property to gain access to the ocean.14' Brennan noted that "state
law is the source of those strands that constitute a property owner's bun-
dle of property rights. 143 California statutory law, enacted pursuant to
California Constitution article X,144 requires that "[plublic access . . .
along the coast shall be provided in new development projects."'' 4 Bren-
nan concluded that this law prevented the Nollans from having any such
strand.1

4 6

Even if California law did not prevent the Nollans from reasonably ex-
pecting to exclude the public, the Nollans were on notice that an ease-
ment would be required to receive a development permit.14 7 The Nollans
could not reasonably expect to receive the permit without granting the
easement.14' Brennan urged that Ruckelshaus v. Monsanto14' was on
point and dispositive.150

Brennan contended that by passing the Coastal Zone Management
Act' s Congress had called "for a focus on the overall impact of develop-
ment on coastal areas."' The majority's holding eliminates the flexibility
needed by local agencies to effectively balance public and private
interests."

3

139. Id. (citing Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)).
140. Id.
141 Id.
142. Id.
143. Id.
144. CAL. CONST. art. X, § 4.
145. Cal. Pub. Res. Code § 30212 (West 1986).
146. 107 S. Ct. at 3159 (Brennan, J., dissenting).
147. Id.
148. Id.
149. 467 U.S. 986 (1984).
150. 107 S. Ct. at 3159 (Brennan, J., dissenting). See supra notes 81-89 and accompany-

ing text.
151. 16 U.S.C. § 1451 (1982).
152. 107 S. Ct. at 3162 (Brennan, J., dissenting).
153. Id.
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C. Justice Blackmun's Dissent

Justice Blackmun also dissented, finding that the condition was "ade-
quately related" to the burdens created by the development and that
traditional takings analysis was met: there was a valid exercise of police
power, no economic effect on the property value, and no dimunition of
investment-backed expectations.1" Blackmun characterized the close
nexus required by the majority as indicative of "an 'eye for an eye'
mentality" that would impede creative solutions to land use problems."'
Blackmun did not consider the arguments based on Article X of the Cali-
fornia Constitution within the scope of the Court's decision because the
California Court of Appeal did not rely on the state constitution and the
parties made no Article X argument before the Court.'"

D. Justice Stevens' Dissent

Justice Stevens, joined by Justice Blackmun, dissented and agreed with
Justice Brennan's legal position, noting that takings law is "necessarily
vague." 7 Stevens contended that this was an area of the law in which
even the wisest lawyers find "great uncertainty;" therefore, it is short-
sighted to require local governments to pay for honest and unavoidable
mistakes,'"8 as the Court's holding in First English Evangelical Lutheran
Church v. Los Angeles County' now requires.

V: CONCLUDING ANALYSIS

The majority indicated that an exaction does not amount to a taking
without just compensation if denial of the permit would substantially ad-
vance legitimate state interests,1 60 and the denial would not amount to a
taking.' The majority further required that the exaction be reasonably
related 6" to the legitimate state interest that would have been substan-
tially advanced by the hypothetical denial.163 Brennan proposed that no
taking has occurred if the state's exercise of the police power is legitimate
(the state could have rationally decided that the action might further the

154. Id. at 3162-63 (Blackmun, J., dissenting).
155. Id.
156. Id. at 3162.
157. 107 S. Ct. at 3163 (Stevens, J., dissenting).
158. Id.
159. 107 S. Ct. 2378 (1987).
160. 107 S. Ct. at 3146.
161. Id. at 3147-48.
162. Id. at 3148-49. The majority states that "reasonably related" was accepted for pur-

poses of discussion, indicating that the requirement may be stricter. Id.
163. Id. at 3147-48.
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state interest)" and that the governmental action does not "go too far"
in light of the concerns underlying takings law."'

Brennan's two-part analysis separated review of the governmental ac-
tion on due process grounds from review on takings grounds. The Court,
over the years, occasionally has blended the two concepts, 66 adding fur-
ther confusion to a difficult area.' 67 For example, the Court in Agins v.
Tiburon'" stated that an ordinance "effects a taking if the ordinance
does not substantially advance legitimate state interests or denies an
owner economically viable use of his land."'169 The former requirement is
the due process limitation on the scope of the police power, while the
latter is a takings clause concern.170

The due process clause places a limit on the exercise of the police
power: the government may "deprive" persons of property without paying
compensation, but only if the due process requirements are met.171 The
takings clause places a different limit: requiring that the government pay
persons just compensation if property is "taken" for public use. 2 The
Court has stated that due process, as applied to property, "demands only
that the law shall not be unreasonably arbitrary or capricious, and that
the means selected shall have a real and substantial relation to the objec-
tive sought to be attained. 173 Brennan argues that the threshold question
of whether the exercise of the police power is legitimate is reviewed under
a uniform standard,174 citing, inter alia, Goldblatt v. Hempstead. 75 Jus-
tice Marshall joined in Brennan's dissent;17 6 Blackmun specifically agreed
on this issue,7 7 and Stevens noted that Brennan "had the better legal
arguments.1 78 The majority agreed that Goldblatt does imply a uniform
standard, yet dismissed the 1962 case as "inconsistent with the formula-
tions of our later cases."' 7'

The majority relied on Agins' "substantial relationship" requirement,

164. Id. at 3151 (Brennan, J., dissenting).
165. Id. at 3156.
166. Bender, supra note 20, at 739-40; Humbach, supra note 20, at 270-71.
167. See supra note 20.
168. 447 U.S. 255 (1980).
169. Id. at 260 (citation omitted).
170. Humbach, supra note 20, at 270-71.
171. U.S. CONST. amend. XIV.
172. U.S. CONST. amend. V.
173. PruneYard Shopping Center v. Robins, 447 U.S. 74, 85 (1980) (quoting Nebbia v.

New York, 291 U.S. 502, 525 (1934)).
174. 107 S. Ct. at 3151 (Brennan, J., dissenting).
175. 369 U.S. 590 (1962).
176. 107 S. Ct. at 3150 (Brennan, J., dissenting).
177. 107 S. Ct. at 3163 (Blackmun, J., dissenting).
178. 107 S. Ct. at 3163 (Stevens, J., dissenting).
179. 107 S. Ct. at 3147 n.3.
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labeling it a takings test, and stated that the Agins takings test requires a
different standard of review than that required by either the state "could
rationally have decided"180 test enunciated in Minnesota v. Cloverleaf
Creamery Co.,181 an equal protection case, or the similar due process tests
that also give great deference to the legislature. 1

12 The Court in Agins
cited Nectow v. City of Cambridge'" as authority for the "substantial
relation" language. 184 Similarly, the Court in Nectow relied s5 on Village
of Euclid v. Ambler Realty Co.' ss The Court in Euclid held that for an
ordinance to be declared unconstitutional, its provisions must be "clearly
arbitrary and unreasonable, having no substantial relation to the public
health, safety, morals or general welfare. 1

5
7 Euclid was predicated on

due process grounds. s

One commentator has observed that in spite of the increase in defer-
ence given to the legislature in matters concerning economic due process
since the 1930's, "perhaps influenced by the property protective policy of
the just-compensation clause, police-power restrictions on freedom to use
property sometime seem to receive somewhat stricter due process scru-
tiny than do economic interests generally."18' Rather than base its deci-
sion on a "regular" due process test, the Court could choose to apply a
more stringent test in cases that implicate the takings clause on the the-
ory that deference is more likely to be abused in such cases, particularly
exaction cases, when the incentive to act on a pretext is high. The major-
ity stated that:

We are inclined to be particularly careful about the adjective ["substan-
tial"] where the actual conveyance of property is made a condition to the
lifting of a land use restriction, since in that context there is a height-
ened risk that the purpose is avoidance of the compensation require-
ment, rather than the state police power objective.'"

In fact, the majority could use its initial finding that the required grant of
an easement would result in a taking if required alone and not in con-
junction with the issuance of a building permit to justify increased scru-

180. Minnesota v. Cloverleaf Creamery Co., 449 U.S. 456, 466 (1981).
181. 449 U.S. 456 (1981).
182. Williamson v. Lee Optical, Inc., 348 U.S. 483, 487-88 (1955); Day-Brite Lighting,

Inc. v. Missouri, 342 U.S. 421, 423 (1952).
183. 277 U.S. 183, 188 (1928).
184. Agins, 447 U.S. at 260.
185. Nectow, 277 U.S. at 188.
186. 272 U.S. 365, 384 (1926).
187. Euclid, 272 U.S. at 395.
188. Id. at 384.
189. Humbach, supra note 20, at 271.
190. 107 S. Ct. at 3150.
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tiny as a takings requirement. The presence of a condition that by itself
would be a taking would trigger the pretextual-action rationale,"' creat-
ing a new takings concern because "in all fairness and justice"'" the gov-
ernment should not force a person to bear alone a burden not reasonably
related to the burden that his actions create'9S-the public as a whole
should bear such a burden. By framing the analysis as described, the
"threshold issue 1 94 of whether the exercise of the police power is legiti-
mate could be uniform, as the dissenters suggest. The increased scrutiny
would emanate from the takings clause and speak to whether or not just
compensation must be paid, not whether the exercise of the police power
is legitimate.

The majority stated that the result it reached is "consistent with the
approach taken by every other court that has considered the question,
with the exception of the California state courts."' 9 Justice Scalia then
cited twenty-one state court decisions for support.'" Of these twenty-one
courts, four apply the specifically and uniquely attributable test,197 three
apply the rational nexus test,1"8 and the remainder arguably apply some
variation of the reasonable relationship test.'"

In a jurisdiction that applies the specifically and uniquely attributable
test, a dedication required from a developer before he can move forward
is justified by the public benefits that are gained by the proposed devel-
opment.1'0 "Thus, the need alleviated must be created solely by the appli-
cation and the benefit derived must accrue solely to the assessed prop-
erty."''2 In applying the specifically and uniquely attributable test to the
facts of Nolian, the need for public beach access must be created solely
by the Nollans' proposed construction and the sole benefit derived from
the public beach access must accrue to the Nollans' property in order for
the exaction to be valid. The Commission argued that the Nollans' new
house together with other area construction would create a psychological

191. Id.
192. Id. at 3147 n.4 (quoting Armstrong v. United States, 364 U.S. 40, 49 (1960)).
193. Armstrong, 364 U.S. at 49.
194. 107 S. Ct. at 3152 n.1 (Brennan, J., dissenting).
195. 107 S. Ct. at 3149-50.
196. Id.
197. Needs-Nexus Analysis, supra note 10, at 149-51.
198. Id. at 152-54; Smith, From Subdivision Improvement Requirements to Community

Benefit Assessments and Linkage Payments: A Brief History of Land Development Exac-
tions, 50 LAw & CONTEMP. PROBS. 1, 19 n.89 (1987).

199. Needs-Nexus Analysis, supra note 10, at 148-49, 154-55; Smith, supra note 198, at
11; Ferguson & Rasnic, Judicial Limitations on Mandatory Subdivision Dedications, 13
RuAL EST. LJ. 250, 257 n.48, 259-60 (1985).

200. Holmes v. Planning Bd., 78 A.D.2d 1, 17, 433 N.Y.S.2d 587, 597-98 (1980).
201. Id.; Needs-Nexus Analysis, supra note 10, at 149-51. See also Juergensmeyer &

Blake, supra note 9, at 427-30.
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barrier prohibiting public access to the beach'02 and that "[tihe Nollans'
new house will . . . increase the use of the public beaches, thus creating
the need for more 'access.' ",so0 Since the Commission failed to establish
that the Nollans' new house solely created the need for public beach ac-
cess, the dedication was not specifically and uniquely attributable to the
new development; therefore, in states applying this test, "the exaction
would be 'a confiscation of private property in contravention of the con-
stitutional prohibitions rather than [a] reasonable regulation under the
police power.' ,"

Under the rational nexus test, the developer can be "compelled only to
bear that portion of the cost which bears a rational nexus to the needs
created by, and benefits conferred upon, the [proposed development].' 05

Again in applying the facts of Nollan, the test is not met. The Commis-
sion argued that the Nollans' new house would increase the psychological
barrier to beach access by blocking the public's visual access of the beach,
thereby creating a need for increased access to the beach.2 The dedica-
tion sought by the Commission for lateral access across the Nollans' prop-
erty benefits only those persons already on the beach and bears no ra-
tional relationship to the need supposedly created: access to the beach.'0 7

The reasonable relationship test first enunciated in Ayers v. City Coun-
cii2' s necessitates a finding that the municipality's need for the land is
reasonably related to the approval of the proposed development .'0

Therefore, the Commission must show that the need for lateral access
along the beach is reasonably related to the Nollans' proposed construc-
tion. A strict application of this test to the facts in Nollan again fails.
The dedication required by the Commission of a lateral access easement
to allow passersby already on the beach to pass up and down the beach, is
not reasonably related to alleviating the need for access to the beach al-
legedly created by construction of the Nollans' new house. 10 Thus, in
those states strictly applying the reasonable relationship test, the re-
quired dedication would constitute an invalid exercise of police power.'
Other states, however, apply more lenient variations of the reasonable re-

202. 107 S. Ct. at 3148-49.
203. Id.
204. Needs-Nexus Analysis, supra note 10, at 150 (quoting Pioneer Trust & Saving

Bank v. Mount Prospect, 22 Ill. 2d 375, 176 N.E.2d 799, 802 (1961)).
205. Longridge Builders, Inc. v. Planning Bd., 52 N.J. 348, 245 A.2d 336, 337 (1968); see

also Needs-Nexus Analysis, supra note 10, at 153 & n.114.
206. 107 S. Ct. at 3148-49.
207. Id.
208. 34 Cal. 2d 31, 207 P.2d 1 (1949). See supra notes 32-34 and accompanying text.
209. Collis v. City of Bloomington, 310 Minn. 5, 246 N.W.2d 19, 26 (1976).
210. 107 S. Ct. at 3148-49.
211. See supra note 35 and accompanying text.
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lationship test, resulting in a different outcome.2 1
2 In Billings Properties,

Inc. v. Yellowstone County,2" the court adopted a judicial deference test
that "establishes a 'virtually irrefutable presumption in favor of the exac-
tion' ",214 to uphold a statute requiring mandatory dedication of land for
parks and playgrounds in proposed subdivisions of twenty acres or
more.21

Therefore, application of the specifically and uniquely attributable test,
the rational nexus test, and strict application of the reasonable relation-
ship test support the majority's finding in Nollan, while those courts that
apply the judicial deference variation of the reasonable relationship test
would reach a contrary result.

Justice Brennan argued, based on Prune Yard Shopping Center v. Rob-
ins," that "physical access to private property in itself creates no takings
problem if it does not 'unreasonably impair the value or use of the prop-
erty.' "1 PruneYard concerned a takings challenge to the California Su-
preme Court's finding that the California Constitution allowed persons to
exercise their state rights of free expression and petition on the premises
of a shopping center.218 Based on a permanent versus temporary distinc-
tion,19 PruneYard has been viewed as not falling within the per se tak-
ings rule220 espoused in Loretto v. Teleprompter Manhattan CATV
Corp.,2"1 : "[A] permanent physical occupation authorized by government
is a taking without regard to the public interests that it may serve."'
Perhaps a more important distinction lies in the particular facts of the
case, namely that the property in PruneYard was held open to the public
at large anyway; the persons engaging in expressive activity were orderly,
they were in common areas, and the California court allowed PruneYard
to restrict the activity to minimize conflicts with business activities."

Brennan also relied on Ruckelshaus v. Monsanto Co."4 as dispositive of

212. Needs-Nexus Analysis, supra note 10, at 154.55.
213. 144 Mont. 25, 394 P.2d 182 (1964).
214. Needs-Nexus Analysis, supra note 10, at 154 (quoting Gordan, Subdivision Exac-

tions Draw Challenges From Developers, Legal Times of Wash., Sept. 2, 1985, at A14, col.
2).

215. 394 P.2d at 184-85.
216. 447 U.S. 74 (1980).
217. 107 S. Ct. at 3157 (Brennan, J., dissenting) (quoting PruneYard, 447 U.S. at 83).
218. PruneYard, 447 U.S. at 82-84.
219. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 434 (1980); 107 S.

Ct. at 3145 n.1.
220. Loretto, 458 U.S. at 442 (Blackmun, J., dissenting).
221. 458 U.S. 419 (1980).
222. Id. at 426.
223. PruneYard, 447 U.S. at 84.
224. 467 U.S. 986 (1984).
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the takings issue.2 26 The majority distinguished the case summarily by
concluding that the right to build on one's own property "cannot re-
motely be described as a 'governmental benefit' ",22 unlike the right to
register a pesticide for sale in the United States, which was considered a
governmental benefit by the Court in Monsanto.'

The Court's conclusion can be supported by analogizing to the distinc-
tion drawn between subdividers and other landowners, as one commenta-
tor has noted:

[T]here is an elementary but vital distinction between developers and
other landowners. The subdivider is a manufacturer, processor, and mar-
keter of a product; land is but one of his raw materials. In subdivision
control disputes, the developer is not defending hearth and home against
the king's intrusion, but simply attempting to maximize his profits from
the sale of a finished product. As applied to him, subdivision control ex-
actions are actually business regulationsss

The distinction between business regulation and building a home on one's
property is at least one reason why Monsanto does not apply.

The Supreme Court's decision in Noflan has been described as
"rais[ing] the level of scrutiny imposed upon local governments [from] its
prior moribund levels. '2' The test applied by the Court can be recast to
separate due process and takings concerns, as the dissenters suggest, and
still reach the same result.23 0 The Court's holding appears to be consis-
tent with the tests being applied by a great number of state courts.3 1

Although the impact of Nollan is uncertain, many zoning practices are at
risk,232 particularly if Nolian is strictly interpreted.23 3

MIcHAEL L. CHAPMAN
CINDY A. BRAZELL

225. 107 S. Ct. at 3160 (Brennan, J., dissenting). See supra notes 81-89 and accompany-
ing text for a discussion of the reasoning.

226. 107 S. Ct. at 3146 n.2 (quoting Monsanto, 467 U.S. at 1007).
227. Monsanto, 467 U.S. at 991-92.
228. Johnson, supra note 31, at 923 (quoted in Collis v. City of Bloomington, 310 Minn.

5, 246 N.W.2d 19, 25 (1976); Wald Corp. v. Metropolitan Dade County, 338 So. 2d 863, 867
(Fla. Dist. Ct. App. 1983)). See also Ferguson & Rasnic, supra note 199, at 260 n.69.

229. Epstein, Private Property Makes a Comeback, Wall St. J., July 23, 1987, at 30, col.
3.

230. See supra notes 166-94 and accompanying text.
231. See supra notes 195-215 and accompanying text.
232. Epstein, supra note 229, at 30. See also supra notes 6-10 and accompanying text.
233. Epstein, supra note 229, at 30.




