
Federal Taxation

by Steven C. Evans*

The Eleventh Circuit decided a number of federal tax cases in 1987.
Although the court continues to face frivolous appeals, many of the cases
involved substantive tax issues. This Article reviews the substantive tax
cases the Eleventh Circuit decided in 1987. In addition, this Article re-
views a controversial decision by the Eleventh Circuit that affects many
tax practitioners, although the case did not directly involve any federal
tax issues.'

I. UNREPORTED INCOME

In Turner v. Commissioner, taxpayer was the sole stockholder of Kos-
cot Interplanetary Corporation ("Koscot").3 During 1969, 1970, and 1971,
taxpayer maintained a heavy business travel schedule merchandising cos-
metics. Koscot and two of Koscot's subsidiaries advanced taxpayer signif-
icant amounts of money for his personal expenses." Some of the items
initially regarded as personal expenses were later characterized by Kos-
cot's accounting department or tax attorney as business expenses. The
year-end balances of these advances were reported as "loans to stockhold-
ers" on the balance sheet portion of Koscot's corporate federal income tax
returns for 1969, 1970, and 1971. Taxpayer did not report as income any
of the amounts reflected as loans to stockholders.5
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3. Id. at 651.
4. Id.
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The Internal Revenue Service audited taxpayer's returns for 1969,
1970, and 1971 and determined that taxpayer had received constructive
dividends from Koscot totalling $884,743.14 for all three taxable years.
Taxpayer petitioned the Tax Court for a redetermination of the deficien-
cies asserted by the Commissioner. Following a trial, the Tax Court up-
held deficiencies totalling $72,291.90 for all three taxable years. The Tax
Court determined that the amounts Koscot advanced were bona fide
loans, but that the amounts recharacterized as business expenses and the
amounts Koscot's subsidiaries advanced were constructive dividends.
Both taxpayer and the Commissioner appealed the Tax Court's decision.*

Taxpayer appealed on two grounds. First, taxpayer asserted that the
overall reduction by the Tax Court of over ninety percent of the Commis-
sioner's original deficiency determinations nullified the presumption of
correctness afforded the Commissioner and caused the burden of going
forward with the evidence to shift to the Commissioner."0 Although tax-
payer cited no law for this assertion, taxpayer relied upon the "substan-
tial inroads" made by the Tax Court on the overall deficiency determina-
tions by the Commissioner."1 The Eleventh Circuit found no basis in law
for this argument and stated that this argument was not rational when
applied to a court's factual findings of intent for a number of transactions
because the stakes were not placed on a "winner take all basis."1 Second,
taxpayer argued that the Tax Court's findings that the amounts the Kos-
cot accounting department recharacterized as business expenses and the
advances by the subsidiaries constituted constructive dividends were
clearly erroneous in light of the Tax Court's findings that the amounts
Koscot reported as loans on its balance sheet constituted bona fide
loans. 2 The Eleventh Circuit noted that the Tax Court found no evidence
supporting taxpayer's argument that the recharacterized expenses and
subsidiary advances constituted bona fide loans.' Consequently, the
Eleventh Circuit decided that the Tax Court's findings of fact were not
clearly erroneous.15

The Commissioner argued on appeal that the Tax Court had applied an
improper legal standard in arriving at its decision and, therefore, had

6. Id.
7. Turner v. Commissioner, 49 T.C.M. (CCH) 1107 (1985), aff'd, 812 F.2d 650 (11th Cir.

1987).
8. 49 T.C.M. (CCH) at 1115.
9. 812 F.2d at 652.

10. Id.
11. Id.
12. Id.
13. Id.
14. Id. at 653.
15. Id.

1290 [Vol. 39



FEDERAL TAXATION

erred as a matter of law. 6 Specifically, the Commissioner argued that the
Tax Court did not apply the special scrutiny to advances made by corpo-
rations to their sole stockholders that the court had stressed in two previ-
ous cases.1 7 The Commissioner argued that most, if not all, of the reliable
indicia of bona fide debt set forth in the previous cases were absent in
this case.' s The Eleventh Circuit, however, stated that no listing of possi-
ble indicia of bona fide debt could be exhaustive. The court noted that in
each unreported income case, the fact finder must look to the facts and
circumstances surrounding each particular transaction. " Because sub-
stantial evidence supported the factual findings of the Tax Court, and
because the Tax Court's findings were not clearly erroneous, the Eleventh
Circuit affirmed the Tax Court's decision in its entirety.20

II. FEDERAL TAx PROCEDURE

A. Internal Revenue Service Summons

In United States v. Bichara,s1 an Internal Revenue Service officer is-
sued a summons to Zulema Bichara directing that she appear to testify
before him and produce documents.2 The officer served this summons by
leaving it at Bichara's "last and usual place of abode," as permitted by
Internal Revenue Code section 760323 The officer did not place the sum-
mons in the hands of Bichara or anyone else; rather, he simply left the
summons at the house. When Bichara did not respond to the summons,
the Government sought a petition enforcing the summons. On its own
motion and prior to any response filed by Bichara, the district court de-
nied enforcement of the summons.2' The district court determined that
merely leaving the summons at a residence failed to comply with due pro-
cess of law within the meaning of the fifth amendment.25 Although the
district court noted that Internal Revenue Code section 76031" does pro-
vide for service by leaving a summons at the "last and usual place of
abode," the district court stated that the words "with some person of

16. Id. at 653-54.
17. Id. at 654 (citing Alterman Foods v. United States, 505 F.2d 873 (5th Cir. 1974);

Alterman Foods v. United States, 611 F.2d 866 (Ct. Cl. 1979) (both cases contain a list of
indicia of bona fide debt)).

18. Id.
19. Id.
20. Id.
21. 826 F.2d 1037 (11th Cir. 1987).
22. Id. at 1038.
23. Id. (citing I.R.C. § 7603 (1982)).
24. Id.
25. Id. at 1038-39.
26. Id. at 1039 (citing I.R.C. § 7603 (1982)).
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suitable age and discretion" 27 should be read into the statute in order to
comply with due process .2

On appeal, the Eleventh Circuit determined that the district court mis-
conceived the nature of an Internal Revenue Service summons." The
court noted that the purpose of the summons is "not to accuse, but to
inquire.13 0 The court noted further that the summons power of the Inter-
nal Revenue Service is broad and that section 7603 was an unambiguous
authorization which did not contain any requirement that the summons
be deposited with a competent person. The Eleventh Circuit stated that
the proper course for the district'court to have followed was to have is-
sued a show cause order to Bichara ordering her to appear and show
cause why the summons should not be enforced after a preliminary show-
ing of a failure to appear by the Internal Revenue Service.3 1 The court
noted that the district court could then acquire personal jurisdiction over
Bichara by service of the show cause order. This service would have to be
made in compliance with rule 4 of the Federal Rules of Civil Procedures,
since the Federal Rules of Civil Procedure apply to summons enforce-
ment proceedings." The court noted that the Federal Rules of Civil Pro-
cedure complied with constitutional due process." Accordingly, the Elev-
enth Circuit vacated the decision of the district court and remanded the
case to that court."

B. Notice of Tax Deficiency

The Internal Revenue Service mailed taxpayer a notice of deficiency on
July 29, 1985, in Sicker v. Commissioner.3 The mailing address was
Route 1, Box 1635, Okeechobee, Florida 33472. Taxpayer's last known ad-
dress, however, was Route 1, Box 1633, Okeechobee, Florida 33472.37 Tax-
payer filed a petition for redetermination of deficiency dated October 29,
1985, with the Tax Court." Under the Internal Revenue Code, a petition
for redetermination must be filed within ninety days from the date on
which the notice of deficiency is mailed." In a written statement to the

27. Id.
28. Id.
29. Id.
30. Id. (citing United States v. Bisceglia, 420 U.S. 141 (1975)).
31. Id. (citing United States v. Miller, 609 F.2d 336, 338 (8th Cir. 1979)).
32. FED. R. Cv. P. 4.
33. 826 F.2d at 1039 (citing Donaldson v. United States, 400 U.S. 517, 528-29 (1971)).
34. Id.
35. Id.
36. 815 F.2d 1400 (11th Cir. 1987).
37. Id. at 1400.
38. Id.
39. I.R.C. § 6213(a) (1982).
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Tax Court, taxpayer maintained that the Service sent the notice of defi-
ciency to his ex-wife and that he did not learn of its existence until Octo-
ber 24, 1985, which was eighty-seven days after the notice was mailed.40

The Tax Court did not make a finding of fact as to the date of the receipt
of the notice of deficiency. The Tax Court, however, held that the peti-
tion for redetermination of deficiency was untimely because its date was
one day beyond the ninety day filing period."

The Eleventh Circuit disagreed with the Tax Court's holding. The
Eleventh Circuit noted that although taxpayer's petition for redetermina-
tion bore the date October 20, 1985, taxpayer maintained that he had
misdated his application in haste.2 The court noted further that even if
the Tax Court did not accept taxpayer's statement that he had misdated
the petition, the notice of deficiency was at least eighty-three days late
due to the Internal Revenue Service's error in addressing the notice.' 3

The Eleventh Circuit stated that, as a matter of law, eight days cannot be
considered ample time in which to prepare a petition for redetermina-
tion."" According to the court, Congress determined in the Internal Reve-
nue Code that ninety days is an appropriate time period in which to pre-
pare such a petition. Consequently, the Eleventh Circuit reversed the
decision of the Tax Court and remanded the case."

C. Statute of Limitations

Taxpayers in Estate of Caporella v. Commissioner4 filed joint federal
income tax returns from 1971 through 1977.4 7 From 1971 to 1973, taxpay-
ers reported losses incurred from a horsebreeding activity. On their 1976
return, taxpayers reported partnership losses stemming from two movie
theater tax shelters.48 Taxpayers originally signed Forms 5213 and 5214
to toll the statute of limitations for tax assessments on the horse breeding
activities until December 31, 1979, at the suggestion of an Internal Reve-
nue Service agent. Later, upon the advice of their accountant, taxpayers
signed another Form 5214 extending the last day for assessing a defi-
ciency to April 15, 1980. In late 1979, taxpayers executed a third Form
5214 extending the time to assess a deficiency for the years 1971 through
1977 until December 31, 1980. In March 1980, taxpayers signed a Form

40. 815 F.2d at 1400.
41. Id. at 1401.
42. Id.
43. Id.
44. Id.
45. Id.
46. 817 F.2d 706 (11th Cir. 1987).
47. Id. at 707.
48. Id.
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872 for the 1976 tax year extending the statute of limitations until De-
cember 31, 1980. Finally, on September 19, 1980, taxpayers executed a
fourth Form 5214 extending the statute of limitations for the taxable
years 1971 through 1977 until December 31, 1982.4 In November 1980,
the Commissioner sent taxpayers a "30-day letter" disallowing the losses
claimed by taxpayers for their horse breeding activities and movie theatre
partnership. In 1982, when taxpayers refused to sign a Form 872 for the
1976 tax year, the Commissioner issued a statutory notice of deficiency
disallowing the partnership losses from the two movie theater tax
shelters.10

Taxpayers filed a petition for a redetermination of deficiency with the
Tax Court, alleging that the statute of limitations barred adjustments to
taxpayers' 1976 return. 1 Taxpayers argued that the Form 5214 is a
waiver restricted to activities engaged in for profit, since the Form 5214
states that a taxpayer should use the form only if simultaneously filing a
Form 5213-an election to postpone determination with respect to the
presumption that an activity is engaged in for profit.2 Consequently, tax-
payers contended that the fourth Form 5214 did not toll the statute of
limitations for the movie theater partnership losses.5 8 The Tax Court
compared the Form 5214 to the Form 872, which is a special consent to
extend the time to assess tax for a certain taxable year, and found both to
be general in nature.54 The Tax Court stressed the fact that both forms
state that "the amount(s) of any federal income tax due" may be affected
by the filing of the forms.55 Consequently, the Tax Court denied taxpay-
ers' petition for a redetermination of deficiency."

On appeal, the Eleventh Circuit affirmed the Tax Court's decision to
deny taxpayers' petition.57 The Eleventh Circuit determined that the Tax
Court's comparison of the two forms was a conclusion of law and was
subject to a de novo review." The Eleventh Circuit noted that the two

49. Id. at 708.
50. Id.
51. 86 T.C. 285, 286 (1986), aff'd, 817 F.2d 706 (11th Cir. 1987).
52. 86 T.C. at 290.
53. Id.
54. Id. at 297.
55. Id. (citing Form 5214).
56. Id.
57. 817 F.2d at 709.
58. Id. at 708 (citing Washington Metro. Area Transit Auth. v. Mergentime Corp., 626

F.2d 959 (D.C. Cir. 1980) (interpreting plain language of a contract is a question of law);
Turner v. Orr, 759 F.2d 817 (11th Cir. 1985) (construction of a consent judgment is a ques-
tion of law); Healy Tibbitts Constr. Co. v. Insurance Co. of N. Am., 679 F.2d 803 (9th Cir.
1982) (construction of insurance policy is conclusion of law)).
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forms were identical in language and scope.9 In addition, the court con-
cluded that taxpayers' understanding and intent in signing the forms
were irrelevant." Consequently, the Eleventh Circuit affirmed the Tax
Court's decision to deny taxpayers' petition."s

D. Withholding Tax Penalties

Taxpayer in Thibodeau v. United States 6 filed suit in district court
against the government to recover payments made in satisfaction of a
penalty assessed against him under section 6672 of the Internal Revenue
Code for failure to account for and pay federal employment taxes." Dur-
ing the periods in question, taxpayer served as president and as a director
of Thibodeau Corporation. Taxpayer's father previously owned fifty-one
percent of the stock in Thibodeau Corporation, but sold his stock in the
corporation to Herman Mulder, an investor." Taxpayer denied that he
was a responsible person within the meaning of section 6672 because he
lacked the requisite authority, although taxpayer conceded that he pos-
sessed the requisite status and duty.s" Taxpayer relied on the fact that
his signature was only one of two required on all checks other than pay-
roll checks. Taxpayer also emphasized that he had nothing to do with
payroll or tax payments, but merely signed all checks and forms routinely
presented to him by Herman Mulder. The district court jury found that
taxpayer was not a responsible officer within the meaning of section
6672.66 The district court judge denied motions by the government for a
judgment notwithstanding the verdict and for a directed verdict and the
government appealed."

The Eleventh Circuit determined that taxpayer was a responsible per-
son as a matter of law." The Eleventh Circuit stated that taxpayer's as-
sertions that he reported to Herman Mulder and served at his will did
not affect taxpayer's responsibility to collect, account for, or pay to the
government the withheld employment taxes." The Eleventh Circuit cited
two cases,'0 both of which held that an otherwise responsible person can-

59. Id. at 709.
60. Id.
61. Id.
62. 828 F.2d 1499 (11th Cir. 1987).
63. Id. at 1501 (citing I.R.C. § 6672 (1982)).
64. Id. at 1502.
65. Id. at 1504.
66. Id. at 1501.
67. Id.
68. Id. at 1504.
69. Id.
70. Id. (citing Roth v. United States, 779 F.2d 1567, 1572 (11th Cir. 1986) (no instruction

by owner or CEO of a company may legally bar otherwise responsible officer from complying
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not be relieved of his obligations when directed by another person not to
pay withheld employment taxes. Consequently, because taxpayer was
president and a director of Thibodeau Corporation, the Eleventh Circuit
concluded as a matter of law that taxpayer possessed the requisite status,
duty, and authority to make him a responsible person within the meaning
of the statute and reversed the district court's denial of a judgment not-
withstanding the verdict.71

The Eleventh Circuit went a step further and granted the government's
motion for a directed verdict on the issue of whether taxpayer willfully
failed to pay federal employment taxes, a question that is generally re-
served for the jury.7' The trial court jury did not reach this issue because
it found that taxpayer was not a responsible person. The Eleventh Cir-
cuit, however, noted that taxpayer had signed checks to creditors, includ-
ing himself, while he had knowledge that the employment taxes were un-
paid.7 Consequently, the Eleventh Circuit determined that taxpayer's
willfulness did not present a jury question. 74 Thus, the Eleventh Circuit
reversed the judgment of the district court and remanded the case with
directions that it enter judgment for the government notwithstanding the
verdict on the issue of responsible person status and that it grant the
government's motion for directed verdict on the issue of willfulness. 7

6

Taxpayer in George v. United States7e brought an action to recover an
amount that he had paid as a penalty assessed against him pursuant to
section 6672 of the Internal Revenue Code.77 Taxpayer was a vice presi-
dent and director of Peninsula Marketing Associates, Inc. ("Peninsula"),
a corporation that was fifty percent owned by taxpayer and fifty percent
owned by Norman Rothbaum.7

8 Rothbaum was responsible for managing
the corporate office, which was located near his home in Fort Lauderdale,
Florida, and for maintaining Peninsula's books and bank accounts. Tax-
payer, who lived in Orlando, Florida, was primarily responsible for Penin-
sula's sales. Both men were signatories on the corporate checking ac-
counts and could draw checks individually. Taxpayer worked as a
salesman for Peninsula from April 1, 1980, until the middle of August,
1980, when taxpayer failed to receive all of the commissions due him from
Peninsula. Peninsula collapsed in 1980. The Internal Revenue Service

with obligation to remit funds); Howard v. United States, 711 F.2d 729 (5th Cir. 1983) (oth-
erwise responsible person remains liable despite contrary instruction issued by CEO)).

71. Id. at 1505.
72. Id.
73. Id. at 1506.
74. Id. at 1506-07.
75. Id. at 1507.
76. 819 F.2d 1008 (11th Cir. 1987).
77. Id. at 1009 (citing I.R.C. § 6672 (1982)).
78. Id. at 1010.
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failed to collect delinquent employment taxes due from Peninsula, and
assessed taxpayer under Internal Revenue Code section 6672."' The dis-
trict court determined that the taxpayer was a responsible person within
the meaning of section 6672 and that taxpayer had willfully withheld the
taxes as matter of law.8 Consequently, the district court directed a ver-
dict in favor of the government in taxpayer's action to recover the
amount that he had paid as a section 6672 penalty and taxpayer
appealed.0

The Eleventh Circuit concluded that taxpayer was a responsible person
within the meaning of the statute as a matter of law. The Eleventh Cir-
cuit noted that the district court had found taxpayer to be a vice presi-
dent, director, and fifty percent shareholder of Peninsula and that tax-
payer was a signatory on the corporate bank account." Consequently, the
Eleventh Circuit concluded that the issue of responsibility did not need
to be presented to the jury and properly was decided by the district
court.

8 3

The Eleventh Circuit, however, did not conclude that taxpayer willfully
failed to turn over federal employment taxes as a matter of law. The
Eleventh Circuit noted that taxpayer contended that he did not learn of
the delinquent taxes until after he had left his position as vice president,
director, and shareholder of Peninsula." The court also stated that the
record contained a factual dispute as to the exact time taxpayer learned
of the unpaid taxes.5 Consequently, the Eleventh Circuit reversed the
district court's directed verdict for the government on the issue of willful-
ness and remanded the case for a jury trial on this issue."

III. EMPLOYEE BENEFIT PLANS

A. Profit Sharing Plan Deductions

Taxpayer in Liberty National Life Insurance Co. v. United States87

was a life insurance company that maintained a profit-sharing plan for its
employees." It was necessary for taxpayer to allocate its contributions to
the profit-sharing plan between investment expenses and underwriting

79. Id. (citing I.R.C. § 6672 (1982)).
80. Id. at 1009.
81. Id.
82. Id. at 1011.
83. Id.
84. Id. at 1012.
85. Id.
86. Id. at 1014.
87. 816 F.2d 1520 (11th Cir. 1987).
88. Id. at 1522.
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expenses. Investment expenses were deductible by taxpayer in computing
its gross investment income under Internal Revenue Code section
804(c)(1).80 On the other hand, underwriting expenses were deductible in
computing taxpayer's gain or loss from operations, which was taxed at a
lower rate than investment income.90 Consequently, taxpayer "had an in-
centive to allocate as much of its profit-sharing contributions to invest-
ment expenses as possible."'

Taxpayer allocated its profit-sharing contributions under a unique
"source of the income" theory.s 2 Under this theory, taxpayer allocated its
profit-sharing contributions based on the relative profits earned by the
investment and underwriting departments. Because taxpayer's invest-
ment department earned more profits than its underwriting department,
taxpayer "allocated 86 to 100 percent of its profit-sharing contributions to
investment expenses . . . ."9 "During an audit, the Commissioner, ...
disallowed most of taxpayer's investment expenses."" The Commissioner
reallocated the profit-sharing contributions based on the amounts of sala-
ries and commissions taxpayer paid to its investment and underwriting
departments.' 5 As a result, the Commissioner allocated only three to four
percent of the profit-sharing contributions to underwriting expenses. Tax-
payer paid the deficiencies asserted by the Commissioner and filed suit
for a refund. The district court upheld taxpayer's method of allocation
because profits were the 'source and cause' of the profit-sharing contribu-
tions." The Commissioner appealed the district court's decision.

Although the Eleventh Circuit agreed that taxpayer's profits were the
'source' of its profit-sharing contributions, the court stated that it was the
nature and use of the profit-sharing contributions that determined their
tax treatment.97 The court cited section 1.404(a)-1(b) of the Treasury
Regulations 8 which states that "[clontributions may . . . be deducted
. . . only to the extent that they are ordinary and necessary expenses
during the taxable year in carrying on the trade or business or for the
production of income and are compensation for personal services actu-

89. Id. (citing I.R.C. § 804(c)(1) (1982)).
90. Id.
91. Id.
92. Id. at 1523.
93. Id.
94. Id.
95. Id.
96. Id. at 1522.
97. Id. at 1524 (citing Tress. Reg. § 1.804-4(b)(1)(ii) (1985) (department that receives

benefit of general expenses is entitled to corresponding deduction); Tress. Reg. § 1.804-4(a)
(1985) (expenses deductible only to the extent they relate to investment income)).

98. Tress. Reg. § 1.404(a)-l(b) (1985).
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ally rendered."9 The court stated that profit-sharing contributions are a
form of compensation and, as such, must be allocated in the same manner
as any other deduction for compensation expenses, that is, based on the
type of work performed by the employees receiving the compensation. 00

The Eleventh Circuit also noted that an ideal method would apportion
the profit-sharing contributions based on the actual payments made by
the company to each employee's profit-sharing account, payments that
depend upon both compensation and seniority.' 0' Although the Commis-
sioner's method of allocation did not take into account seniority, the
Eleventh Circuit noted that the Commissioner has broad discretion to de-
termine whether a taxpayer's accounting method clearly reflects in-
come. 2 Consequently, the Eleventh Circuit held that the Commissioner
properly rejected taxpayer's "source of the income" theory and reversed
the district court's judgment regarding the allocation of the profit-sharing
expenses.

0 8

B. Benefits Upon Termination of Pension Plan

Blessitt v. The Retirement Plan for Employees of Dixie Engine Co.'"
is a controversial decision of the Eleventh Circuit that has caused a furor
in the employee benefits community. Although the case arises under the
provisions of the Employee Retirement Security Act of 1974
("ERISA"),105 the case is important to tax practitioners because of the
implications of the case upon the Internal Revenue Code's requirements
for plan terminations.

In Blessitt, Dixie Engine Co. ("Dixie") terminated its defined benefit
pension plan.'" All of the participants in Dixie's plan elected lump sum
benefits. Some of the participants were dissatisfied with the amount of
their benefits and filed a class action complaint against Dixie alleging vio-
lations of ERISA on various counts. The counts alleged that Dixie used
the wrong formula to calculate the benefits payable to the participants.
After the district court granted summary judgment for Dixie on this is-
sue, ' the participants appealed to the Eleventh Circuit.

99. 816 F.2d at 1525 (quoting Tress. Reg. § 1.404(a)-l(b) (1985) (emphasis added by
court)).

100. Id.
101. Id.
102. Id. (citing Ferrill v. Commissioner, 684 F.2d 261, 263 (3d Cir. 1982); Burck v. Com-

missioner, 533 F.2d 768, 772-73 (2d Cir. 1976)).
103. Id.
104. 817 F.2d 1528 (11th Cir. 1987).
105. 29 U.S.C. §§ 1001-1368 (1982).
106. 817 F.2d at 1529.
107. Id.
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The Eleventh Circuit noted that upon the termination of a defined
benefit plan, residual assets may revert to the employer if the plan has
satisfied all of its liabilities to its participants.108 The court also noted
that Dixie's defined benefit plan had one formula for calculating a partici-
pant's benefit on or after the participant's retirement date and another
formula for determining the participant's benefit prior to retirement.,0
Upon the termination of the plan, Dixie had calculated the benefits due
employees who had not yet retired based on the benefits that had accrued
up to the date of termination.110 The participants, however, claimed that
they were entitled to receive not only the benefits accrued up to the date
of termination, but also the unaccrued benefits to which they would have
been entitled at their retirement."1 The Eleventh Circuit then listed the
six categories of benefits set forth in ERISA section 1344(a).112 The court
concluded that either the unaccrued benefits fall under section 1344(a)(6)
or that the participants are not entitled to the unaccrued benefits.'1 Sec-
tion 1344(a)(6) merely states that "all other benefits under the plan are
the last priority of benefits to be paid upon the termination of a defined
benefit pension plan."' 4 The Eleventh Circuit decided that unaccrued
benefits fell within this sixth category and determined that the partici-
pants in the Dixie plan were entitled to receive unaccrued benefits under
the plan before Dixie was entitled to receive the residual assets of the
plan."5 The court cited a Second Circuit case in support of its holding,"'
as well as other cases which state that ERISA should be liberally con-
strued in favor of protecting participants."' Consequently, the Eleventh
Circuit reversed the district court's grant of summary judgment for Dixie
on the participants' second count and granted summary judgment in
favor of the participants."'

The Blessitt decision has caused a great deal of concern in the pension
community and has received adverse reaction from the Internal Revenue

108. Id. at 1531.
109. Id.
110. Id.
111. Id.
112. Id. (citing 29 U.S.C. § 1344 (1982)).
113. Id.
114. Id. (quoting 29 U.S.C. § 1344 (1982)).
115. Id. at 1532.
116. Id. (citing Amato v. Western Union Int'l, Inc., 773 F.2d 1402 (2d Cir. 1985) (amend-

ment of pension plan reducing early retirement benefits violates ERISA)). Note that the
Eleventh Circuit's reliance on Amato is arguably misplaced since Amato involves an amend-
ment to an ongoing plan reducing benefits already accrued, whereas Blessit involves nonac-
crued benefits upon a plan's termination.

117. Id. (citing Smith v. CMTA-IAM Pension Trust, 746 F.2d 587, 589 (9th Cir. 1984)
(ERISA is remedial legislation that should be liberally construed to protect employees)).

118. Id.
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Service"' and the Pension Benefit Guaranty Corporation ("PBGC").1'2
The PBGC filed an amicus curiae brief in the Blessitt case noting that
Congress did not intend ERISA section 1344(a) to create a substantive
requirement as to liabilities upon the termination of a pension plan. 12'
Instead, according to the PBGC, Congress intended to protect the PBGC
from financial responsibility for guaranteed benefits when sufficient plan
assets existed to pay the benefits. 22 Similarly, the Service issued a Gen-
eral Counsel Memorandum ("GCM") 23 disagreeing with the Eleventh
Circuit's decision in Blessitt. The GCM was issued in response to an in-
quiry from the employee plans division to the Service regarding whether
the Blessitt decision is binding upon the Service and whether the decision
has any effect upon what constitutes a liability under section 401(a)(2) of
the Internal Revenue Code.124 The Service takes the position in the GCM
that the employee benefits division of the Service should not follow the
decision in Blessitt.'" The Service states that there would be no reason
for section 411(d)(6) of the Internal Revenue Code if the unaccrued bene-
fits were payable to participants upon the termination of a defined bene-
fit plan.' 6 Section 411(d)(6) provides that service by a participant after a
plan's termination may be used to count towards benefit entitlement to
satisfy certain contingencies contained in the plan with respect to a
benefit.1

27

The Blessitt case has substantial ramifications for employers in the
Eleventh Circuit who maintain defined benefit plans. Because the deci-
sion conflicts with internal interpretations by the Service and PBGC of
the obligations of an employer upon the termination of a defined benefit
plan, employers who terminate defined benefit plans in the Eleventh Cir-
cuit are forced to choose between complying with Blessitt, which conflicts
with the legal positions of the Service and the PBGC, or complying with
the legal positions of these organizations and risking a lawsuit by the
plan's participants under Blessitt. The Blessitt case misinterprets the
provisions of ERISA and will hopefully be reversed on appeal.

119. See Gen. Couns. Mem. 39,665 (Sept. 25, 1987).

120. See id.
121. See id.

122. Id.
123. Id.
124. Id.
125. Id.

126. Id.
127. I.R.C. § 411(d)(6) (1982).
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IV. ESTATE TAX

A. Recovery from Beneficiary

In McAleer v. Jernigan,'12 an administrator of an estate brought an
action against a beneficiary of several policies of life insurance on the life
of the decedent.12' The life insurance proceeds were included in the dece-
dent's estate for federal estate tax purposes. The administrator paid the
federal estate tax due and brought this suit against the beneficiary pursu-
ant to Internal Revenue Code section 220610 in order to recover the pro
rata share of the estate taxes paid because of the inclusion of the life
insurance proceeds in the gross estate of the decedent.3 1 The district
court, citing Cox v. United States,132 stated that state law determines
which part of a decedent's estate suffers the burden of federal estate
tax. ' The district court then referred to a section of the Alabama
Code13 that provides that an executor is under no duty to recover the pro
rata portion of estate tax attributable to the gross estate of any property,
including the proceeds of life insurance policies that are on the life of the
decedent. 13' The district court then concluded that, under Alabama law,
the burden for federal estate taxes is allocated to the residue of the es-
tate.'" Consequently, the district court granted summary judgment to
the beneficiary and the administrator appealed.

On appeal, the Eleventh Circuit noted that section 2206 of the Internal
Revenue Code provides, in pertinent part, that an executor is entitled to
recover from the beneficiary a portion of the total estate tax paid. 37 The
recoverable amount equals the same portion of the federal estate taxes
paid as the ratio of the proceeds of life insurance policies received by a
beneficiary other than the executor bears to the total taxable estate of the
decedent from the beneficiary, unless the decedent has directed otherwise
in his will."' The court concluded that the statute was clearly on point in
this case, since the decedent did not specify otherwise in his will.'3 ' The
Eleventh Circuit noted that Cox, the case relied upon by the district

128. 804 F.2d 1231 (11th Cir. 1986).
129. Id. at 1232.
130. I.R.C. § 2206 (1982).
131. 804 F.2d at 1232.
132. 421 F.2d 576 (5th Cir. 1970).
133. 86-2 U.S.T.C. 13704, rev'd, 804 F.2d 1231 (11th Cir. 1986) (citing 421 F.2d at 583).
134. AL& CODE § 40-15-18 (1975).
135. 86-2 U.S.T.C. 13704 (1986) (citing ALA. CODE § 40-15-18 (1975)).
136. 86-2 U.S.T.C. 1 13704 (1986) (citing 421 F.2d at 584; ALA. CODE § 40-15-18 (1975)).
137. 804 F.2d at 1232 (citing L.C. § 2206 (1982)).
138. Id. (citing I.R.C. § 2206 (1982)).
139. Id.
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court, is based upon the seminal case in this area, Riggs v. Del Drago.140

Riggs held that, in the absence of congressional enactments to the con-
trary, state law governs the allocation of the burden of estate taxes as to
property that is part of the estate."' The Eleventh Circuit stated, how-
ever, that Congress had spoken in the area of life insurance proceeds,
and, consequently, that federal law would govern.142 Thus, the Eleventh
Circuit held that section 2206 of the Internal Revenue Code provided the
executor with a cause of action against the beneficiary regardless of state
law."4

B. Valuation

Martha B. Watts, the decedent in Watts v. Commissioner,1"4 died on
December 7, 1978, owning a fifteen percent interest in Rosboro Lumber
Company ("Rosboro"), an Oregon general partnership. 45 Rosboro manu-
factured and sold lumber, plywood, veneer, and laminated beams from
trees harvested from lands it owned and land it purchased from others."4
Rosboro owned approximately 22,300 acres of timberland, most of which
was located in Lane County, Oregon. Rosboro's partnership agreement
provided that the death of a partner did not cause the dissolution or the
termination of the partnership, and that each partner was to make provi-
sion for the testamentary disposition of their interest in the partnership
so that, in the event of a death of any of the partners, their respective
estates would be represented by others who would enable the partnership
to be continued without a dissolution or termination.1 47 In accordance
with the partnership agreement, the decedent's will bequeathed her inter-
est in Rosboro to her nephew as trustee of a testamentary trust. 48 On
decedent's estate tax return, her interest in Rosboro was valued at
$2,550,000.' After an audit, the Commissioner determined that the fair
market value of the decedent's interest in the partnership was
$20,006,000.111 The Commissioner issued a notice of deficiency and the
administrator of Ms. Watts' estate petitioned the Tax Court to challenge

140. Id. at 1233 (citing 317 U.S. 95 (1942)).
141. 317 U.S. 95, 97-98 (1942).
142. 804 F.2d at 1233.

143. Id.
144. 823 F.2d 483 (11th Cir. 1987).
145. Id. at 484.
146. Id.
147. Id.
148. Id. at 484-85.
149. Id. at 485.
150. Id.
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that determination.151 The Tax Court concluded that the value of dece-
dent's interest in Rosboro was $2,550,000 based upon Rosboro's value as a
going concern and rejected the Commissioner's assertion that the partner-
ship should be valued based on Rosboro's liquidation value." The Com-
missioner appealed the Tax Court's decision.

On appeal, the Eleventh Circuit stated that "the valuation of an inter-
est in property for federal tax purposes is a question of fact"15 and that
"state law determines precisely what interest in property is trans-
ferred."' The Eleventh Circuit also cited the oft-quoted definition of
fair market value.1"5 The court stated that the Tax Court erred to the
extent that it relied upon the subjective intent of the surviving Rosboro
partners in determining that the decedent's interest should be valued as
part of a going concern. 1" The Eleventh Circuit then reviewed the Uni-
form Partnership Act as adopted in Oregon in order to determine the
rights of the Rosboro partners upon the death of a partner.157 Citing an
Oregon partnership statute that allows partners to agree to continue a
partnership after the death of one of the partners,1" the Eleventh Circuit
noted that the interest that passed to Ms. Watts' estate was an interest in
an undissolved partnership due to the provision in the Rosboro partner-
ship agreement that allowed the surviving partners to continue the busi-
ness in the event of the death of one of the partners.16" Consequently, the
Eleventh Circuit concluded that the Tax Court was correct, as a matter of
law, in determining that Ms. Watts' interest in Rosboro should be valued
as a going concern and not by reference to the value of Rosboro upon
liquidation.1 60 The court also noted that the valuation methods used by
Rosboro's expert witnesses had taken into account the fact that Rosboro's
timber assets had greatly appreciated. 116 Consequently, the Eleventh Cir-
cuit affirmed the decision of the Tax Court.16

2

151. Id.

152. Id.

153. Id. (citing Propstra v. United States, 680 F.2d 1248 (11th Cir. 1982)).

154. Id. (citing Estate of Bright v. United States, 658 F.2d 999 (5th Cir. 1981); Morgan v.
Commissioner, 309 U.S. 78 (1940)).

155. Id. (citing Treas. Reg. § 20.2031-3 (1985)).

156. Id. at 486.

157. Id.

158. OR. REV. STAT. §§ 68.590, 68.600 (1981).

159. 823 F.2d at 486 (citing O& Rzv. STAT. §§ 68.590, 68.600 (1981)).

160. Id. at 487.
161. Id. at 488.
162. Id. at 489.
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V. PAYMENT OF TAXES IN BANKRUPTCY

Taxpayer in In re A&B Heating & Air Conditioning, Inc.,'" filed a
petition for reorganization under Chapter 11 of the Bankruptcy Code.'"
The proposed bankruptcy plan provided for the payment of taxpayer's
federal tax liability over a period of not more than six years, with the first
payments allocated toward withheld employment taxes.' 6' The sole share-
holder and president of taxpayer would be relieved of his individual lia-
bility under Internal Revenue Code section 6672106 for these employment
taxes by the payment of the taxes by the corporation under the plan of
bankruptcy.''7 The Government objected to taxpayer's reorganization
plan, arguing that the corporation had no right to allocate its payment of
taxes.' " The Bankruptcy Court overruled the Government's objection to
the plan,169 the district court affirmed the Bankruptcy Court,1 70 and the
government appealed.

The Eleventh Circuit stated that, as a general rule, the IRS must com-
ply with a taxpayer's direction as to the manner in which a payment is to
be allocated among various federal taxes due.' The court noted, how-
ever, that when a payment is involuntary, the government is free to allo-
cate the payment as it chooses.172 The Eleventh Circuit also set forth the
definition of an involuntary payment' and noted that the courts are
equally divided as to whether tax payments made pursuant to a bank-
ruptcy plan are voluntary. 7'1 The court stated that these contradictory
court holdings were the result of conflicting policies behind the Bank-
ruptcy Code and Internal Revenue Code."'7 In weighing the competing
policy considerations between the Internal Revenue Code and the Bank-
ruptcy Code, the Eleventh Circuit concluded that the allocation question

163. 823 F.2d 462 (11th Cir. 1987).
164. Id. at 463.
165. Id.
166. I.R.C. § 6672 (1982).
167. 823 F.2d at 463 (citing I.R.C. § 6672 (1982)).
168. Id.
169. In re A&B Heating & Air Conditioning, Inc., 53 Bankr. 54 (Bankr. M.D. Fla. 1985),

aff'd, 86-2 U.S.T.C. 9520 (M.D. Fla. 1986), remanded, 823 F.2d 462 (11th Cir. 1987).
170. In re A&B Heating & Air Conditioning, Inc., 86-2 U.S.T.C. 9520 (M.D. Fla. 1986),

remanded, 823 F.2d 462 (11th Cir. 1987).
171. 823 F.2d at 463 (citing Wood v. United States, 808 F.2d 411, 416 (5th Cir. 1987)).
172. Id. (citing Muntwyler v. United States, 703 F.2d 1030, 1032 (7th Cir. 1983)).
173. Id. (quoting Amos v. Commissioner, 47 T.C. 65, 69 (1966): "An involuntary pay-

ment of federal taxes means any payment received by agents of the United States as the
result of distraint or levy or from a legal proceeding in which the Government is seeking to
collect its delinquent taxes or file a claim therefor.").

174. Id.
175. Id. at 464.
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should be decided on a case by case basis. 7 The court then set forth
several factors to be taken into account in considering the equitable rea-
sons for permitting the taxpayer to make such an allocation.17

7 Most im-
portantly, according to the court, the bankruptcy judge should consider
whether the taxpayer's proposed plan is merely a scheme to hold the gov-
ernment at bay with little chance that the taxpayer would ultimately ful-
fill its obligation.1 7

8 Consequently, the Eleventh Circuit remanded the
case to the district court with directions that the Bankruptcy Court weigh
the impact of the proposed allocation upon the debtor, the Internal Reve-
nue Service, and all other creditors.1 79

176. Id. at 465 (quoting In re B&P Enterprises, Inc., 67 Bankr. 179, 183 (Bankr. W.D.
Tenn. 1986)).

177. Id. at 466 (quoting In re B&P Enterprises, Inc., 67 Bankr. 179, 183 (Bankr. W.D.
Tenn. 1986) (court should look to history of debtor, existence of collection measures by IRS
prior to bankruptcy, bankruptcy plan provisions, extent of administrative and/or court ac-
tion, presence of agreements between IRS and debtor, and existence of special circum-
stances in deciding whether to allow debtor to classify payments)).

178. Id.
179. Id.
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