
Evidence

by Marc T. Treadwell"

I. RELEVANCY

A. Relevancy of Extrinsic Act Evidence

No evidentiary issue spawns more appeals to the Georgia appellate
courts than the question of whether "extrinsic act evidence" is admissi-
ble. Extrinsic act evidence is evidence of similar or related transactions,
character, custom, habit, or any other evidence that is based on
transactions or occurrences other than those specifically at issue.1
Extrinsic 'act evidence, though generally inadmissible, can be admitted
for specific, legitimate purposes. Although no clear statutory scheme
governs the admissibility of extrinsic act evidence, the Georgia appellate
courts, particularly in recent years, have done an excellent job of
analyzing extrinsic act evidence, and their decisions can help determine
the admissibility of extrinsic act evidence. Nevertheless, the absence of
a clear statutory framework can lead to confusion, therefore, the
practitioner must precisely and carefully analyze any proferred extrinsic
act evidence.

The first step in analyzing extrinsic act evidence is to determine
whether the proffered evidence is actually extrinsic. For example, the
res gestae doctrine, although generally considered an exception to the
hearsay rule, also permits the introduction of evidence of acts other than
the precise act at issue.2 If an act is part of the res gestae, it is not
extrinsic to the act at issue and thus is admissable.3 An elucidating
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1. See generally FED. R. EVID. 404; O.C.GA. § 24-3-3 (1982).
2. Davis v. State, 194 Ga. App. 833, 835, 392 S.E.2d 253, 255, rev'd on other grounds,

260 Ga. 338, 393 S.E.2d 260 (1990).
3. Id.
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discussion of the res gestae doctrine is impossible. (Justice Weltner once
declared, "Res gestae is a Gordian Knot, which no one has succeeded in
untying."4) Fortunately, use of the doctrine appears to be decreasing,
and during the present survey period, the res gestae doctrine appeared
in only one noteworthy case. In Giddens v. State,' defendant, who had
been charged with voluntary manslaughter, appealed the trial court's
admission of evidence that his urine sample tested positive for marijua-
na. Noting that he had not been charged with using illegal drugs,
defendant argued that this evidence placed his character in issue.6 The
court of appeals summarily rejected defendant's argument, holding that
"'[elvidence as to whether appellant was under the influence of alcohol
or drugs on the night in question was part of the res gestae of the crimes
and was admissible as such.' " " Thus, the evidence of defendant's drug
use was not extrinsic to the act at issue.

If, on the other hand, the proffered evidence is extrinsic, the second
step in analyzing extrinsic act evidence is to inquire whether the
evidence is being offered as substantive evidence or to impeach or bolster
a witness. For example, evidence of character, which is extrinsic
because it is based on acts other than the one at issue, may be admissi-
ble for a substantive purpose, such as to prove a victim's violent
disposition, or to impeach a witness' character. Examples of extrinsic act
evidence used to impeach a witness are given below in the discussion of
evidentiary issues concerning witnesses. This section discusses the use
of extrinsic act evidence for substantive purposes.

Evidence of Similar or Related Transactions. In previous
surveys, the author has noted the liberal tendency of Georgia courts to
admit evidence of similar, but totally unrelated, transactions in criminal
cases. The author does not practice criminal law and can claim no
expertise in this area, but the irony of the situation is apparent: Courts
routinely admit evidence of other transactions in criminal cases, when
life and freedom were at stake, but are extremely reluctant to admit
evidence of similar transactions in civil cases. In last year's survey,
however, the author discussed two Georgia Supreme Court cases that
suggested the possibility of a shift in this trend.' During the present
survey period, these two decisions have had a dramatic effect on the use
of extrinsic act evidence in criminal cases.

4. Andrews v. State, 249.Ga. 223,'227, 290 S.E.2d 71, 74 (1982).
5. 206 Ga. App. 409, 425 S.E.2d 299 (1992).
6. Id. at 409, 425 S.E.2d at 300.
7. Id. (quoting Hart v. State, 185 Ga. App. 141, 143, 363 S.E.2d 599, 601 (1987)).
8. Marc. T. Treadwell, Evidence, 44 MERCER L. REv. 213, 216-20 (1992).
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In the first of these two cases, Stephens v. State,* the supreme court
held that the prosecution cannot rely solely on a certified copy of a prior
conviction when seeking to use that conviction as similar transaction
evidence. 10 Rather, the prosecution must offer evidence proving the
requisite degree of similarity or connection between the extrinsic act and
the charged offense."1 Then, in Williams v. State, 2 the supreme court,
in a dramatic departure from prior practice, held that the prosecution
must prove, prior to trial, three elements before similar transaction
evidence can be admitted.13 First, the prosecution must prove the
independent transaction is relevant to a legitimate issue. Second, the
prosecution must prove the defendant committed the independent
offense or act. Third, the prosecution must prove a sufficient connection
or similarity between the prior act or offense and the charged offense.
Then, the, trial court must make a specific determination that the
prosecution has carried its burden of proving each of the three ele-
ments. 4 in Williams the prosecution did not inform the trial court why
the extrinsic offense was being offered, and thus it was "impossible for
the trial Court to make the essential preliminary determination as to
whether the state was introducing the evidence for an appropriate
purpose.""5 The court of appeals took immediate heed of Stephens and
Williams, and almost with glee, repeatedly held that trial courts had
erroneously admitted extrinsic act evidence 6

Trends are dangerous to predict, as last year's survey noted when
discussing the possible ramifications of Stephens and Williams.17 It
seems a safe bet, however, that the supreme court has dramatically
altered the landscape in the area of extrinsic act evidence.

In one respect, the generally liberal attitude surrounding the
admission of extrinsic act evidence remains intact. In Helton U. State,",
defendant, who had been charged with child molestation, argued that

9. 261 Ga. 467, 405 S.E.2d 483 (1991).
10. Id. at 468-69, 405 S.E.2d at 485.
11. Id.
12. 261 Ga. 640, 409 S.E.2d 649 (1991).
13. Id. at 642, 409 S.E.2d at 651.
14. Id.
15. Id. at 643, 409 S.E.2d at 651.
16. See Bailey v. State, 207 Ga. App. 283, 427 S.E.2d 612 (1993); Higginbotham v.

State, 207 Ga. App. 424, 428 S.E.2d 592 (1993); Sisroe v. State, 203 Ga. App. 64, 416
S.E.2d 141 (i992); Faulkner v. State, 206 Ga. App. 3, 424 S.E.2d 287 (1992); Screven v.
State, 203 Ga. App. 821, 419 S.E.2d 155 (1992); Mells~v. State, 206 Ga. App. 163, 424
S.E.2d 844 (1992); Weems v. State, 204 Ga. App. 352, 419 S.E.2d 346 (1992).

17. Treadwell, supra note 7, at 220.
18. 206 Ga. App. 215, 424 S.E.2d 806 (1992).
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the trial court improperly admitted one hundred photographs taken by
defendant of nude or semi-nuide women, some of which showed defendant
performing oral sex on the women.19 Defendant claimed these photo-
graphs were irrelevant because they were of sexually mature women
rather than children.2' Defendant also attacked the principle that
photographs depicting sexual acts are admissible "to show bent of mind
by defendant toward sexual activity,"1 arguing that all adults have a
bent of mind toward sexual activity. The court of appeals conceded this
latter point and held' that the pertinent question is whether the
photographs "show defendant's bent of mind toward the sexual activity
with which he was charged or defendant's lustful disposition.2 The
court of appeals held that the photographs at issue, when considered
with evidence of defendant's obsession with the photographs, were
relevant to prove defendant's lustful disposition.'

As noted above, there is some irony in the fact that similar transaction
evidence is so rarely admitted in civil cases but, at least until recently,
is so freely admitted in criminal trials. The author has surmised that
this distinction is not wholly without logic. Civil cases typically do not
involve issues of intent or motive. Thus, for example, evidence of a prior
automobile accident in a negligence case involving an unrelated
subsequent accident would serve only to prove the improper and
prejudicial point that defendant, because of negligence on a prior
occasion, was more than likely negligent on the occasion at issue. In a
criminal case, evidence of a prior burglary involving facts similar to the
charged offense may tend to prove defendant's motive or intent in
committing the charged offense. If so, the prosecutor is not using the
prior transaction to show a defendant's proclivity toward criminal
conduct (criminal defense lawyers no doubt scoff at this notion) but
rather is presenting the evidence as relevant to the legitimate issue of
motive or intent. Thus, evidence of similar or related transactions is not
admissible to prove that a person acted in conformity with some prior
conduct, but may be admissible to prove identity, motive, plan, scheme,
bent of mind, or course of conduct, all of which are not relevant issues
in a typical civil negligence case.

Two civil cases decided during the survey period illustrate this point.
In Dimarco's Inc. v. Neidlinger,'4 plaintiff brought a civil suit against

19. Id. at 215-16, 424 S.E.2d at 806.
20. Id.
21. 187 Ga. App. at 563, 370 S.E.2d at 820.
22. 206 Ga. App. at 216-17, 424 S.E.2d at 807.
23. Id.
24. 207 Ga. App. 526, 428 S.E.2d 431 (1993).
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defendants alleging defendants' employee assaulted him.' On appeal,
defendants argued that the trial court improperly admitted evidence of
the employee's fourteen-year-old conviction of manslaughter.26 The
court of appeals affirmed the trial court, holding that, in the case of
intentional torts, evidence of a prior similar transaction may be
admissible.' In DiMarco's plaintiff proved the employee attacked him
violently and without provocation. Evidence of a prior, similar violent
act was relevant to prove the employee's "bent of mind, habit, and course
of conduct."28 It is perhaps unfortunate that the court referenced
"habit" and "course of conduct" because it is doubtful that the one prior
incident would be sufficient to prove habit or course of conduct. The
general point, however, is well taken. Plaintiff accused the employee of
an intentional violent act. The fact that the employee had previously
committed an intentional violent act may, upon a proper showing, be
relevant to prove the employee's bent of mind. The court did not address
whether the age of the prior conviction should have precluded its
admission,

In Leo v. Williams,' the court held that extrinsic act evidence was
not admissible in a civil case.' In Leo plaintiff alleged defendant
negligently turned her car into the path of plaintiff's motorcycle.3 The
trial court' admitted evidence of plaintiff's two convictions for speeding
and a conviction for improper passing.32 The court of appeals agreed
with plaintiff, holding that evidence of similar acts is generally
inadmissible in negligence cases.' The court noted that the evidence
was clearly insufficient to demonstrate habit and, just as clearly, was
offered to prove plaintiff's general character for carelessness and
recklessness while driving.3

Relevancy of Prior Sexual Behavior. The Georgia Rape Shield
Statute generally prohibits the admission of evidence of a rape
victim's past sexual behavior. Last year's evidence survey noted that
Georgia's appellate courts seemed more willing to allow defendants

25. Id. at 526, 428 S.E.2d at 432.
26. Id.
27. Id. at, 527, 428 S.E.2d at 432.
28. Id., 428 S.E.2d at 433.
29. 207 Ga. App. 321, 428 S.E.2d 108 (1993).
30. Id. at, 322, 428 S.E.2d at 109-10.
31. Id. at, 321, 428 S.E.2d at 109.
32. Id. at 321-22, 428 S.E.2d at 109.
33. Id. at; 322, 428 S.E.2d at 109-10.
34. Id. at 322-23, 428 S.E.2d at 110.
35. O.C.G.A. § 24-2-3 (1982 & Supp. 1993).
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greater latitude to adduce evidence relating to prior sexual activity.'
Arguably, this trend is continuing.

In Lemacks v. State, 7 defendant claimed the trial court improperly
excluded evidence tending to show that the victims had been molested
by others. Defendant offered this evidence to rebut medical testimony
that the victims had been sexually abused at some time between their
birth and one week prior to the medical examination. Defendant sought
to prove that this medical evidence of abuse could have resulted from the
other alleged attack.' The court of appeals agreed that the trial court
improperly relied on the Rape Shield Statute to exclude this evidence. 9

The Statute, the court noted, only excludes evidence of "behavior."'
"Contrary to the State's argument, 'behavior' is not synonymous with
'experience.' 41 The court reasoned that the Statute is intended to
exclude evidence that may adversely reflect on the witness' character
and yet not be relevant to the issue of whether the defendant assaulted
the victim.42 Evidence that a victim has been subjected to other sexual
assaults does not reflect adversely on the victim's character.' There-
fore, the Rape Shield Statute does not apply."

Similarly, in Burris v. State,45 the court of appeals reversed defen-
dant's conviction because the trial court excluded evidence tending to
show that the child victim had been molested by others." The court
held that this evidence was relevant to explain the medical evidence that
the victim had been sodomized.47

The court of appeals also reaffirmed that evidence of prior false
accusations of sexual assault may be admitted if the trial court
determines that a reasonable probability of falsity exists.' However,
the court also held that a defendant may not, under the guise of
attempting to show prior false accusations, adduce evidence of a victim's
prior sexual experiences.49

36. Treadwell, supra note 7, at 221.
37. 207 Ga. App. 160, 427 S.E.2d 536 (1993).
38. Id. at 160, 427 S.E.2d at 536.
39. Id. at 161, 427 S.E.2d at 537.
40. Id.
41. Id.
42. Id.
43. Id.
44. Id.
45. 204 Ga. App. 806, 420 S.E.2d 582 (1992).
46. Id. at 810, 420 S.E.2d at 585-86.
47. Id., 420 S.E.2d at 585.
48. Humphrey v. State, 207 Ga. App. 472, 476, 428 S.E.2d 362, 365 (1993).
49. Hall v. State, 204 Ga. App. 469, 472, 419 S.E.2d 503, 506 (1992).
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The court of appeals decision in Rouse v. State' seems to buck this
trend somewhat and is arguably inconsistent with the reasoning that the
Rape Shield Statute does not apply to prior acts of sexual assault as
opposed to prior sexual experiences. In Rouse defendant sought
unsuccessfully to introduce evidence that the nine-year-old victim's
stepfather had molested her. Defendant argued that this evidence was
admissible to rebut an inference that the victim contracted gonorrhea
from him. 1 The court did not address the issue of whether this prior
assault was an "experience" within the purview of the Rape Shield
Statute. Instead, the, court rejected defendant's appeal because he
"failed to offer proof that the victim's stepfather was also infected with
gonorrhea."5' The court also rejected defendant's argument that this
evidence was admissible pursuant to the res gestae exception to the
hearsay rule, holding that the Rape Shield Statute "supersedes all
evidentiary exceptions, including the res gestae rule."53

B. Relevancy of Settlement Discussions and Agreements

Occasionally, appellate decisions seem to suggest that the authors of
the decisions were shaking their heads in amazement that such
egregious errors could have occurred in the trial court. That was the
case in Carney v. JDN Construction Co.' In Carney the trial court was
faced with the not infrequent situation of settlement between a plaintiff
and one defendant with the case against the other defendant proceeding
to trial.' Because an injured party can have only one satisfaction for
his injuries, Georgia law provides two options in this situation.56

Either the judge can instruct the jury to reduce its verdict by the
amount of the settlement, or the judge can order that the fact of
settlement be withheld from the jury, and the judge will reduce the
verdict.57  In Carney, however, the trial judge admitted the entire
settlement agreement into evidence except the amount of the settle-
ment.5 The court of appeals noted that the "effect of the trial court's
evidentiary ruling was to exclude the only potentially relevant portion
of the settlement agreement and to admit only the clearly irrelevant

50. 204 Ga. App. 845, 420 S.E.2d 779 (1992).
51. Id. at 845, 420 S.E.2d at 780.
52. Id. at 846, 420 S.E.2d at 780.
53. Id. at 847, 420 S.E.2d at 781.
54. 206 Ga. App. 785, 426 S.E.2d 611 (1992).
55. Id. at 785, 426 S.E.2d at 613.
56. Id. at 787, 426 S.E.2d at 614.
57. Id., 426 S.E.2d at 614-15.
58. Id., 426 S.E.2d at 614.
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portions thereof.'6 9 In view of this clear error, the court reversed the
judgment in favor of defendant and remanded for a new trial."

C. Relevancy of Insurance Coverage

As discussed in a prior survey,"1 the supreme court, in Denton v. Con-
Way Southern Express, Inc.,' held unconstitutional the Georgia
General Assembly's efforts to abolish the collateral source rule.' Thus,
evidence that a plaintiff has received insurance benefits is, once again,
inadmissible. Nevertheless, a number of cases were tried before the
statute was held unconstitutional, and consequently, the trial courts in
these cases admitted evidence of collateral source benefits. These cases
are now making their way up the appellate ladder. As discussed in last
year's survey," the appellate courts initially held that the admission
of this evidence was harmful error even though a verdict was rendered
against the plaintiff on the issue of liability. Thus, the courts refused to
apply the principle that an error relating to damages is not harmful
when a plaintiff loses on the issue of liability, concluding that evidence
of collateral source benefits is so prejudicial that it could prompt a jury
to find against a plaintiff. Subsequently, however, the court of appeals
has not been as consistent. For example, in Pouncey v. Adams,65 the
court of appeals refused to reverse a judgment entered in favor of
defendant in such a situation. The court reasoned, contrary to prior
cases, that "[wihere an error in the giving of a charge or in the
admission or exclusion of evidence relates only to the issue of damages,
and the jury finds the defendant not liable, the error is harmless because
it does not affect the verdict."66

D. Miscellaneous

The court of appeals decision in Lott v. State67 is difficult to pigeon-
hole in one evidence category because the majority and the dissent relied
on various evidentiary principles in their discussions of the admissibility
of the pertinent testimony. In Lott, a child molestation case, a police

59. Id. at 788, 426 S.E.2d at 615.
60. Id. at 789, 426 S.E.2d at 615.
61. Marc T. Treadwell, Evidence, 43 MERCER L. REv. 257, 264 (1991).
62. 261 Ga. 41, 402 S.E.2d 269 (1991), overruled by Grissom v. Gleason, 262 Ga. 374,

418 S.E.2d 27 (1992).
63. 261 Ga. at 42, 402 S.E.2d at 270.
64. Treadwell, supra note 7, at 214-15.
65. 206 Ga. App. 126, 424 S.E.2d 376 (1992).
66. Id. at 127, 424 S.E.2d at 377.
67. 206 Ga. App. 886, 426 S.E.2d 667 (1992).
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officer testified that, based on her experience, the mother of the allegedly
abused child typically sided with her husband, rather than with the
child.' The court of appeals, in a six to three decision, held this
testimony was not relevant.6 9 Certainly, the court reasoned, this
testimony was not relevant to prove that this particular mother was
testifying untruthfully." Moreover, the testimony was not admissible
as expert testimony.7" The officer was not an expert qualified to render
such opinions, and in any event, the officer's factual statement that she
found most mothers to side with their husbands was "not an expert
opinion on an issue beyond the ken of average jurors."72 The dissenting
judges argued that the officer's testimony was admissible because it was
relevant to the credibility of the mother and was necessary because the
mother had testified that she did not believe her husband had molested
her daughter.73 Furthermore, in a single sentence, the dissent argued
that "what is common in child abuse cases is beyond the ken of average
jurors and therefore a proper subject of testimony of those having
expertise in that area."74 For those familiar with the inability of the
Georgia courts to come to grips with the issue of when expert testimony
is admissible in child abuse cases, this simple statement of the law will
come as a surprise.

II. PRIVILEGE

The absolute privilege against disclosure of communications between
a patient and a psychiatrist7 5 or psychologist7 6 continues to create
difficulties for the appellate courts, particularly in civil cases. (The
supreme court has recognized that the privilege must yield, under
certain circumstances, to a criminal defendant's constitutional right of
confrontation.) 77 In Dynin v. Hall,71 plaintiffs decedent died seven-
teen days after she took an overdose of prescription drugs, and plaintiff
subsequently filed a medical malpractice action against defendants.79

During discovery defendants sought, and the trial court ordered

68. Id. at 887, 426 S.E.2d at 668.
69. Id., 426 S.E.2d at 668-69.
70. Id.
71. Id. at 888, 426 S.E.2d at 669.
72. Id.
73. Id. at 889, 426 S.E.2d at 670 (McMurray, P.J., Pope & Andrews, J.J., dissenting).
74. Id.
75. O.C.G.A. § 24-9-21(5) (1982).
76. Id. § 43-39-16 (1991).
77. Bobo v. State, 256 Ga. 357, 359, 349 S.E.2d 690, 692 (1986).
78. 207 Ga. App. 337, 428 S.E.2d 89 (1993).
79. Id. at 337, 428 S.E.2d at 90.
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produced, records of the decedent's psychiatric treatment. The court of
appeals permitted an interlocutory appeal of this discovery order-so

The court of appeals first rejected defendants' arguments that Bobo v.
State"' authorized the trial court's action, holding that Bobo applies
only to criminal cases.82 Civil cases are governed by the Civil Practice
Act,' which provides no basis for circumventing the absolute privilege
afforded communications between a psychiatrist and patient. Even if
Bobo were applicable, the court continued, it nevertheless would not
justify the production of the decedent's psychiatric records because they
were not critical to the defense of the malpractice claim."I Whether the
overdose was intentional or accidental (apparently defendants sought to
prove suicidal tendencies through the psychiatric records) was not
relevant to the issue of whether the decedent's eventual death was the
result of malpractice.' In other words, if the decedent died from the
overdose, rather than from defendants' malpractice, it would make no
difference whether the overdose was accidental or intentional. The court
also rejected defendants' argument that the decedent's privileged
communications with her psychiatrist were relevant to the issue of
damages (I.e., to prove the full value of the decedent's life).' The court
acknowledged that these records would provide the most objective
evidence of the decedent's mental state, but nevertheless held the
evidence insufficient to overcome the privilege. 7 Bobo requires a party
seeking psychiatric records to prove "that substantially similar evidence
is otherwise unavailable."' The court concluded that although
defendants had shown that the records were the most objective evidence
of the decedent's mental state, they had not shown that substantially
similar evidence was unavailable from other sources. 89

80. Id.
81. 256 Ga. 357, 349 S.E.2d 690 (1986).
82. 207 Ga. App. at 338, 428 S.E.2d at 90.
83. O.C.G.A. tit. 9 (1982 & Supp. 1992, 1993).
84. 207 Ga. App. at 338, 428 S.E.2d at 990.
85. Id. at 338-39, 428 S.E.2d at 90-91.
86. Id. at 339, 428 S.E.2d at 91.
87. Id.
88. Id. (quoting Bobo, 256 Ga. at 360, 349 S.E.2d at 692).
89. Id.
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III. WITNESSES

A. Impeachment by Evidence of Conviction

It is firmly established (although apparently not universally known)
that a conviction offered to impeach a witness' general credibility cannot
be proved on cross-examination. Rather, a conviction of a felony or a
crime of moral turpitude can be proved only by a certified copy of the
conviction.90 This simple principle is breached frequently, and this
survey period proved to be no exception. Perhaps, in some cases, this
occurs because the party seeking to prove the conviction does not have
a certified copy of the conviction. This was the situation in Scott v.
Chapman,9 a case in which sharp lawyering did not carry the day. In
Scott plaintiff moved in limine to prohibit defendants from cross-
examining her about a shoplifting charge.92 The trial court granted the
motion and ruled, quite properly, that defendants could prove the
conviction only by tendering a certified copy of the conviction.93 During
the trial, defendants' counsel asked plaintiff the following question:
"Handing you a certified copy of a shoplifting conviction, is that for April
27th?" 4  Plaintiff responded affirmatively.95  At the close of defen-
dants' evidence, however, defendants' counsel announced he would not
tender a certified copy of the conviction. The trial court overruled
plaintiff's vigorous objection, apparently because plaintiff did not object
to the question at the time it was posed.9

On appeal, the court of appeals revealed, in a footnote, a fact unknown
to plaintiff's counsel at the time of trial. "' Defendants' counsel did not
have a certified copy of plaintiff's conviction because there was no
conviction; the charges had been dismissed.98 Remarkably, the court
of appeals did not castigate defendants' attorney. The court did,
however, reverse the judgment entered in favor of defendants, ruling
that defendants' counsel deliberately violated the court's order prohibit-

90. See, e.g., Love v. State, 199 Ga. App. 482, 405 S.E.2d 308 (1991).
91. 203 Ga. App. 58, 416 S.E.2d 111 (1992).
92. Id. at 58, 416 S.E.2d at 111.
93. Id.
94. Id.
95. Id.
96. Id., 416 S.E.2d at 112.
97. Id. at 58 n.1, 416 S.E.2d at 112 n.1.
98. Id.
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ing defendants from improperly establishing the "conviction! through
cross-examination of plaintiff."

The court of appeals rendered another decision during the survey
period in its continuing efforts to define crimes that are crimes of moral
turpitude that can be used to impeach character. In Baird v. Baird,"°

the court held that a federal misdemeanor conviction for violating the
Conspiracy In Restraint of Interstate Trade and Commerce Act'"' is a
"crime malum prohibitum rather than malum in se" and therefore is not
a crime of moral turpitude.10 2

Finally, the court of appeals held during the survey period that it is
reversible error to refuse to allow a party whose general character has
been impeached by a conviction toexplain the circumstances of the
conviction. 0 3

B. Examination of Witnesses

The court of appeals decision in Hicks v. State' provides a good
illustration of some basic rules governing the calling and examination of
witnesses. In Hicks the State sought to condemn money found in Hicks'
possession. The State believed Hicks obtained the money by selling
illegal drugs, but did not prosecute him for this offense.' 5  Another
party, Hunt, intervened in the action to contest the State's condemnation
efforts. During the presentation of its case, the State called Hicks as a
witness, but did not announce that he was being called for purposes of
cross-examination.' The State then tendered a certified copy of
Hicks' conviction of drug charges. Eventually, the trial court admitted
the conviction.0 7 Hicks appealed, contending the conviction had been
improperly admitted for impeachment purposes. The court of appeals
agreed.' 8 The court ruled that when a party calls an opposing party

99. Id. at 59, 416 S.E.2d at 112. Scott is also noteworthy for its holding that plaintiff
did not waive this ground for appeal by not objecting to the question when it was asked,
ruling that plaintiff's motion in limine preserved this issue for review. Id.

100. 204 Ga. App. 706, 420 S.E.2d 342 (1992).
101. 15 U.S.C. § 1 (1988).
102. 204 Ga. App. at 707, 420 S.E.2d at 343. In a case decided June 21, 1993, the

Georgia Supreme Court held that a misdemeanor conviction of marijuana possession is not
a crime of moral turpitude. O'Neal v. Kammin, 263 Ga. 218, 219, 430 S.E.2d 586, 587
(1993).

103. Johnson v. Ray, 206 Ga. App. 262, 264, 424 S.E.2d 892, 895 (1992).
104. 204 Ga. App. 232, 418 S.E.2d 794 (1992).
105. Id. at 232, 418 S.E.2d at 794.
106. Id., 418 S.E.2d at 795.
107. Id.
108. Id. at 233, 418 S.E.2d at 795.
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as a witness, the examining party must announce that the other party
is being called for purposes of cross-examination. 1'" Otherwise, the
calling party makes the party its witness.1" The State's failure to
make this simple announcement sharply limited the State's ability to
impeach Hicks. Specifically, the State could not impeach Hicks unless
it could show that it had been "entrapped by said witness by a previous
contradictory statement."'

As discussed above, the appellate courts have sharply limited the
circumstances that allow the prosecution to tender evidence of a criminal
defendant's prior criminal activity. However, the courts allow criminal
defendants seeking to introduce evidence of a prosecution witness' prior
criminal activity considerably more latitude. In Hurston v. State,"2

defendant attempted to cross-examine a prosecution witness about
criminal charges pending against the witness."3 The trial court ruled
that this examination was improper because the witness had testified
that he had not made a deal with the State.114 The court of appeals
reversed, reasoning that the existence of a deal is not necessarily the
determinative factor in deciding whether a criminal defendant can cross-
examine a witness about pending criminal charges." 5 Even in the
absence of such a deal, a witness may be disposed to testify favorably to
the State in the hope that he will receive favorable treatment."6

Conceding that the trial court has considerable discretion in determining
the scope of cross-examination, the court held that the failure to permit
any inquiry constituted an abuse of discretion." 7 The error was not
harmless, but rather a "'constitutional error of the first magnitude [that]
no amount of showing of want of prejudice would cure .... ',18
Hurston is a case with a broad sweep, which seemed to concern the court
of appeals; two judges of the three-judge panel concurred only in the
judgment, thereby depriving the decision of any precedential effect." 9

109. Id.
110. Id.
111. Id. (citing O.C.G.A. § 24-9-81 (1982)).
112. 206 Ga. App. 570, 426 S.E.2d 196 (1992).
113. Id. at 573, 426 S.E.2d at 199.
114. Id.
115. d.
116. Id
117. Id.
118. Id. at 574, 426 S.E.2d at 199 (quoting Hamilton v. State, 185 Ga. App. 536, 538,

365 S.E.2d 120, 123 (1987)).
119. Id., 426 S.E.2d at 200.
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IV. OPINION EVIDENCE

A. Subject Matter of Expert Testimony

Probably every law school has taught its students that the admissibili-
ty of novel or experimental tests, procedures, or other matters that are
the subject of expert testimony is determined by whether the relevant
scientific community has generally accepted the test or procedure as
reliable. Most courts in the United States have folowed this principle
since its promulgation in Frye v. United States.20 Georgia courts,
however, have long recognized the fallibility of the Frye test and, as
evidenced by two decisions rendered during the survey period, have
adopted a more realistic standard. Before discussing these cases,
however, it is appropriate to note the United States Supreme Court's
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc.,21 in which
the Court held that the Federal Rules of Evidence preempt the common-
law rule stated in Frye.' A detailed discussion of Daubert is not
appropriate in this survey, but lawyers practicing in federal courts
should be aware that the Supreme Court has abolished the Frye
standard and has adopted a much more realistic standard, although one
more difficult to apply.

Manley v. State2 3 contains a good discussion of the standard in
Georgia for admitting expert testimony based upon novel scientific
procedures. In Manley defendant argued that the trial court erroneously
admitted evidence of the Horizontal Gaze Nystagmus Test (HGN). 24

Police officers use this test, which is based upon eye movements, as a
field sobriety test. The court of appeals acknowledged that "Itihe Frye
rule of 'counting heads' in the scientific community is not an appropriate
way to determine the admissibility of a scientific procedure in evi-
dence."125 Rather, the court should determine the admissibility of the
scientific evidence based upon the evidence before it.126 If this evi-
dence has reached a "scientific stage of verifiable certainty,"'27 then the

120. 293 F. 1013 (D.C. Cir. 1923).
121. 113 S. Ct. 2786, 2793 (1993).
122. Id.
123. 206 Ga. App. 281, 424 S.E.2d 818 (1992).
124. Id. at 281, 424 S.E.2d at 819.
125. Id. (quoting Harper v. State, 249 Ga. 519, 525, 292 S.E.2d 389, 395 (1982)).
126. Id. at 281-82, 424 S.E.2d at 820 (citing Harper v. State, 249 Ga 519, 525, 292

S.E.2d 389, 395 (1982)).
127, Id. at 281, 424 S.E.2d at 819 (quoting Harper v. State, 249 Ga. 519, 525, 292

S.E.2d 389, 395 (1982)).
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court may admit the evidence. Reviewing the evidence before the trial
court, the supreme court held that the trial court correctly ruled that the
HGN test had reached this stage of verifiable certainty.'28

However, in Hubbard v. State,'" the court of appeals held that the
trial court improperly admitted expert testimony based on the "ontrack
system," a test performed on urine samples to reveal marijuana use.30

Although the officer administering the test testified in great detail with
regard to his training and skill in administering the test, the State
offered no evidence of the procedure's reliability."3' Because the
ontrack system has not been widely recognized by the judicial system,
the trial court erred when it took, in effect, judicial notice that the
ontrack system had been established with verifiable certainty.3 2

Because there was no evidence of verifiable certainty, the court of
appeals held that the trial court improperly admitted the expert's
testimony and reversed defendant's conviction.' 3

For six years, the author has attempted to catalog the numerous cases
in which the courts have struggled with the issue of whether expert
testimony is admissible in criminal cases to prove or disprove that a
child was sexually abused and, more recently, that a defendant was not
a pedophile. Because this struggle apparently emanated from two
conflicting supreme court decisions, State v. Butler'3 ' and Allison v.
State,"3 5 the author has referred to this as the Butler/Allison debate.

Last year's survey optimistically reported that the Butler/Allison
debate had been resolved, and as noted by Justice Hunt in a dissenting
opinion, the resolution is primarily a semantic one.136 So long as, for
example, a prosecutor or defense attorney does not elicit actual
testimony that a child was or was not sexually abused, an expert may
testify that a child does or does not have the "lineaments" of the child
abuse syndrome.

Notwithstanding this supposed resolution, the Pandora's box has been
opened, and apparently the appellate courts will continue to face appeals
in which prosecutors or defense attorneys attempt to push the permissi-

128. Id. at 282, 424 S.E.2d at 820.
129. 207 Ga. App. 703, 429 S.E.2d 123 (1993).
130. Id. at 704, 429 S.E.2d at 124.
131. Id.
132. Id.
133. Id.
134. 256 Ga. 448, 349 S.E.2d 684 (1986).
135. 256 Ga. 851, 353 S.E.2d 805 (1987).
136. Haris v. State, 261 Ga. 386, 387, 405 S.E.2d 482, 483 (1991) (Hunt, J.,

dissenting); see Treadwell, supra note 7, at 234.
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ble bounds of expert testimony. In Knight v. State,137 defendant
contended the trial court improperly excluded the testimony of his expert
to the effect that defendant was not a pedophile."s Noting first that
the expert's testimony was not nearly so unequivocal as defendant
claimed, the court further noted that even if the testimony had been
unequivocal, it still would not be admissible." 9 The court, relying on
Jennette v. State,'4 reasoned that the expert's opinion essentially
amounted to a comment on the credibility of defendant's testimony that
he did not commit the alleged offense.14 ' The jury, the court conclud-
ed, was perfectly capable of reaching its own conclusion in this
regard.

42

Judge Pope concurred in the court's judgment because of the expert's
equivocal conclusions, but wrote separately to challenge the majority's
reliance upon Jennette.' Judge Pope concluded that "evidence
concerning sexual deviations and/or sexual mental disorders involves a
unique and mysterious area of human response and behavior"' and
therefore was a subject beyond the ken of the average juror.'
Consequently, courts should admit expert testimony of an individual's
personality traits.

The court of appeals decision in Brannen v. Prince4
1 provides

instruction on what is often a confusing subject-the cross-examination
of experts on the contents of learned treatises. In Brannen, a medical
malpractice action, plaintiff contended the trial court improperly allowed
defendant to cross-examine her expert witness regarding an article from
a medical journal. The expert had not read the article, and plaintiff
contended that the cross-examination constituted hearsay testimony.
She also contended that the article was not a standard treatise within
the expert's field. 47 The court of appeals first noted the general rule
that an expert can be cross-examined about the contents of a book or
article if the book or article "has been shown to be 'a reputable, standard

137. 206 Ga. App. 529, 426 S.E.2d 1 (1992).
138. Id. at 529, 426 S.E.2d at 1.
139. Id. at 529-30, 426 S.E.2d at 1.
140. 197 Ga. App. 580, 398 S.E.2d 734 (1990).
141. 206 Ga. App. 529, 530, 426 S.E.2d 1-2 (1992).
142. Id. at 530, 426 S.E.2d at 1-2.
143. Id. at 531, 426 S.E.2d at 2 (Pope, J., concurring).
144. Id. (Pope, J., concurring).
145. Id. at 531-32, 426 S.E.2d at 2 (Pope, J., concurring).
146. 204 Ga. App. 866, 421 S.E.2d 76 (1992).
147. Id. at 868, 421 S.E.2d at 78.
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treatise on the subject ... .',148 The authority of the treatise can be
proved by cross-examination of the expert.'49 In Brannen the expert
was a neurologist who was examined about an article that appeared in
a journal of neurosurgery, 5  Nevertheless, the neurologist agreed that
the journal was "'commonly read and referred to by members of the
neurosurgical profession or the medical profession with interest in this
area,' and was 'a useful reference and text' to which he was 'not a
stranger.'!"' The court held that this testimony was sufficient to
allow the trial court to determine, in its discretion, that the authority of
the treatise had been sufficiently established to permit cross-examina-
tion.

5 2

In a concurring opinion, Judge Birdsong elaborated on the reasons
why the trial court correctly permitted defendant to cross-examine the
neurologist on the subject matter of the article. 53 Perhaps most
significantly, Judge Birdsong wrote that the witness need not use the
buzz words "authoritative" or "standard."'54 Judge Birdsong noted that
if this were the rule, an expert could easily thwart any cross-examina-
tion based on a treatise. 55  Indeed, many lawyers have probably
experienced the frustration of examining an expert who steadfastly
refused to admit the authoritativeness of any treatise.

In Emory v. Dobson,5 ' the court of appeals addressed another
frequently encountered dilemma-the extent to which a police officer
may render opinions on fault and causation. In Emory the trial court
refused to allow plaintiff to ask the investigating officer whether a
certain distance between two cars would be a "reasonably safe dis-
tance."' 57 The court of appeals affirmed, ruling that although police
officers, assuming their qualifications have been proven, may testify "as
to speed or other causal links in a collision, the officer's opinion may not
suggest negligence." 58

148. Id. at 868,421 S.E.2d at 78 (quoting State Hwy. Dep't v. Willis, 106 Ga. App. 821,
824, 128 S.E.2d 351, 354 (1962)).

149. Id. at 869, 421 S.E.2d at 79.
150. Id.
151. Id.
152. Id. at 869-70, 421 S.E.2d at 79.
153. Id. at 872, 421 S.E.2d at 81 (Birdsong, P.J., concurring).
154. Id. WILLIAM H. AGNOR, AGNOR'S GA. EVIDENCE § 9-6 (2d ed. 1986 & Supp. 1991).
155. 204 Ga. App. at 872, 421 S.E.2d at 81 (Birdsong, P.J., concurring).
156. 206 Ga. App. 482, 426 S.E.2d 50 (1992).
157. Id. at 484, 426 S.E.2d at 52.
158. Id.
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B. Expert Witnesses

In last year's survey article, the author discussed the court of appeals
holding in Morris v. Chandler Exterminators, Inc."59 that "a neuropsy-
chologist can express an opinion on the causation of a mental disorder
even though that mental disorder emanated from an organic cause.""6

Shortly after the end of the prior survey period, the supreme court
granted certiorari and reversed the court of appeals. 1 In an opinion
with extensive quotation but little reasoning, the supreme court held
simply that the trial court did not abuse its discretion when it concluded
that a neuropsychologist could not testify "as to causation to a reason-
able degree of medical certainty."'62

In Goodman v. Lipman,"6 a case also discussed in a previous
survey, 64 the court of appeals reversed a trial court's determination
that a physician could not testify as an expert solely because he was not
licensed at the time of the alleged malpractice.' As demonstrated by
the court of appeals opinion in McDonald v. Glynn-Brunswick Memorial
Hospital, " this holding cannot be read to mean that licensure is
totally irrelevant. In McDonald the trial court ruled that a former nurse
"was not competent to testify regarding the standard of care for nurses
because she was not licensed either at the time of the incident or at the
time of trial."6 7 The court of appeals affirmed this conclusion, distin-
guishing Goodman by noting that the trial court in Goodman failed to
exercise any discretion in determining the expert's qualifications. 6

1

Instead, that court ruled the expert incompetent to testify simply
because he was not licensed at a particular time. 6' In McDonald, on
the other hand, the expert testified that she had left the nursing field
years before, that "she was not licensed at the time of the incident, and,

159. 200 Ga. App. 816, 409 S.E.2d 677 (1991), rev'd, 262 Ga. 257, 416 S.E.2d at 277
(1992).

160. 200 Ga. App. at 818, 409 S.E.2d at 679; Treadwell, supra note 7, at 235.
161. Chandler Exterminators, Inc. v. Morris, 262 Ga. 257, 416 S.E.2d 277 (1992).

Indeed, so shortly thereafter that the citation to Morris in last year's survey article
revealed the supreme court's reversal of the court of appeals decision, a citation added late
in the editing process but not acknowledged in the text of the article.

162. Id. at 257, 416 S.E.2d at 278.
163. 197 Ga. App. 631, 399 S.E.2d 255 (1990).
164. Treadwell, supra note 60, at 278.
165. 197 Ga. App. at 631-32, 399 S.E.2d at 256.
166. 204 Ga. App. 7, 418 S.E.2d 393 (1992).
167. Id. at 7, 418 S.E.2d at 393.
168. Id.
169. Id., 418 S.E.2d at 394.
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perhaps most critically, that she did not know what the standard of care
was on the date of the incident because it was possible the standard had
changed since she was licensed."70

Georgia4aw concerning whether the opinion of an expert may be based
on hearsay is somewhat muddled. Numerous decisions hold flatly that
an expert's opinion can be based only on facts within the personal
knowledge of the expert or hypothetical facts stated to the expert.
However, a strong line of authority exists in Georgia, as discussed in last
year's survey, that experts may base their opinions upon hearsay, 71

and the lack of personal knowledge goes to the weight of the opinion
rather than its admissibility. During the present survey period, the
court of appeals held, consistent with the former authority, that experts
may not base their opinions upon facts not within their personal
knowledge or otherwise in evidence.'72

V. HEARSAY
In criminal cases, the use of hearsay evidence frequently raises the

issue of whether the evidence violates the Confrontation Clause of the
Sixth Amendment to the United States Constitution.'73 Case law has
modified considerably the constitutional principles governing this conflict
over the past several years. The author has attempted to chronicle these
modifications in previous Georgia and Eleventh Circuit survey articles,
and this detailed discussion will not be repeated here. 74 In summary,
courts long interpreted the United States Supreme Court's decision in
Ohio v. Roberts7 ' as imposing two constitutional limitations on the use
of hearsay evidence in criminal proceedings. First, the prosecution had
to demonstrate the unavailability of the declarant. Second, the
statement had to bear adequate indicia of reliability.78 The decision
in Roberts suggested, and the Supreme Court later confirmed, that the
requisite indicia of reliability could be found if the evidence fell within
a firmly rooted hearsay exception.'77 The unavailability requirement,
however, has been steadily eroded over the years, and, in White v.

170. Id. at 8, 418 S.E.2d at 394.
171. Treadwell, supra note 7, at 234-35.
172. Brown v. State, 206 Ga. App. 800, 801, 427 S.E.2d 9, 9-10 (1992) (citing Stouffer

Corp. v. Henkel, 170 Ga. App. 383, 386, 317 S.E.2d 222, 227 (1984)).
173. U.S. CONST. amend. VI.
174. See, e.g., Treadwell, Evidence, 44 MERCER L. REv. 1209, 1225-29 (1993).
175. 448 U.S. 56 (1980).
176. Id. at 66.
177. Id.; Bourjaily v. United States, 483 U.S. 171 (1987).
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Illinois,'78 the Supreme Court limited the Roberts requirement of
unavailability to the facts of the case in Roberts.'79 In other words, the
Confrontation Clause of the Constitution no longer requires a showing
of unavailability in every instance.

Interestingly, the test applied by the Georgia courts is, at the same
time, both more stringent and more lenient. In Moore v. State,'80 the
court of appeals noted that "in the usual case," the prosecution must
demonstrate the unavailability of the declarant,' a requirement no
longer grounded in the federal constitution.

The Georgia courts, however, apply a much less stringent standard to
the trustworthiness requirement. In Moore the court of appeals
admitted the testimony of two police officers concerning statements made
by victims of previous crimes committed by defendant. 2 The officers
took these statements within hours of the commission of the previous
crimes." The court of appeals concluded that the officers' testimony
satisfied the requirement of "particularized guarantees of trustworthi-
ness."' The court's opinion does not reveal the hearsay exception
that permitted the officers to testify to these out-of-court statements.
Whether these statements fall within any recognized exception to the
hearsay rule is debatable, and it is highly questionable whether they
meet the constitutional requirement of "adequate indicia of reliability"
such as that which can be inferred if a statement falls within a firmly
established exception to the hearsay rule.

A. Prior Inconsistent Statements

Generally, prior inconsistent statements are admissible to impeach a
witness.'85 However, in what may be termed an exception to this
exception to the hearsay rule, Georgia law precludes Witnesses from
testifying to a declarant's out-of-court statements that the declarant,
rather than the person on trial, committed the charged offense. In Guess
v. State,"s the court of appeals carved a rather ingenious exception to
this exception to the hearsay rule. In Guess defendant called a witness
who denied committing the charged offense. Defendant then attempted

178. 112 S. Ct. 736 (1992).
179. Id. at 741 (citing United States v. Inadi, 475 U.S. 387, 394 (1986)).
180. 207 Ga. App. 412, 427 S.E.2d 779 (1993).
181. Id. at 417, 427 S.E.2d at 783.
182. Id., 427 S.E.2d at 783-84.
183. Id.
184. Id., 427 S.E.2d at 784.
185. O.C.GA. § 24-9-83 (1982).
186. 262 Ga. 487, 422 S.E.2d 178 (1992).
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to call three witnesses who would have testified to prior statements
made by the witness suggesting his guilt. s7 The court noted that the
court in Lyon v. State,' the 1857 case that first prohibited such
testimony, reasoned that a codefendant could admit guilt and then leave
the jurisdiction.' The defendant would then be acquitted, and the
State would be unable to prosecute the codefendant. The court
concluded that this concern, however valid it may have been in 1857,
was not a problem in this case." ° First, the witness was not a code-
fendant, and second, the witness' interests were clearly adverse to
defendant's.' 9 ' The court further distinguished Lyon by noting that
the declarant in Lyon was not present and subject to examination and
cross-examination. 92 In Guess, on the other hand, the declarant
testified at the trial.93 Accordingly, the evidence of the declarant's
out-of-court statements was admissible under the "prior inconsistent
statement exception to the hearsay rule."' Moreover, the court noted
that prior inconsistent statements of a witness are admissible as
substantive evidence if the declarant is present and subject to cross-
examination.'95 Thus, because the evidence of the declarant's out-of-
court statements was admissible both to impeach the declarant and as
substantive evidence that the declarant committed the charged offense,
the supreme court reversed defendant's conviction.'"

B. Declarations of Decedent

As discussed in a previous survey,' 7 the appellate courts have
relaxed the rules governing the admissibility of a decedent's declara-
tions. For example, a court considering the admissibility of a decedent's
declarations is no longer required to consider the interest of the witness
testifying to the out-of-court statement. During the present survey
period, the court of appeals reaffirmed, in Mashburn v. Wright,9" that
the fact that the substance of the out-of-court statement is favorable to

187. Id. at 488, 422 S.E.2d at 179.
188. 22 Ga. 399 (1857).
189. 262 Ga. at 488, 422 S.E.2d at 179.
190. Id.
191. Id.
192. Id. at 488-89, 422 S.E.2d at 179.
193. Id.
194. Id. at 488, 422 S.E.2d at 179; see also O.C.G.A. § 24-9-83 (1982).
195. 262 Ga. at 489,422 S.E.2d at 179. See Gibbons v. State, 248 Ga. 858, 286 S.E.2d

717 (1982).
196. 262 Ga. at 488-89, 422 S.E.2d at 179-80.
197. Marc T. Treadwell, Evidence, 41 MERcER L. REV. 175, 206 (1989).
198. 204 Ga. App. 718, 420 S.E.2d 379 (1992).
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the witness testifying to the statement- is not a "relevant factor in
ascertaining trustworthiness as a threshold question of admissibili-
ty.""9 Rather, the interest of the witness is relevant to the witness'
credibility in the eyes of the jury.'

C. Child Hearsay Statute

The Child Hearsay Statute, 1 which provides for the admission of
out-of-court statements made by children in sexual abuse cases, became
effective July 1, 1986, and the author has discussed the numerous
appellate decisions interpreting and, quite frankly, judicially legislating
the Statute since its earliest days. These appellate court decisions, with
some assistance from the legislature, have honed the Statute to its
present, workable form. The absence of any significant appeals during
the survey period suggests that criminal defendants have exhausted
their grounds for challenging the statute. The only case meriting note
is Peters v. State,' 2 in which the court held that the party relating the
child's out-of-court statement need not be an adult. °3 In Peters the
witness recounting the child's out-of-court statement was thirteen years
old.2'

VI. BEST EVIDENCE RULE

In Cleveland v. State, 5 the court of appeals reaffirmed that the best
evidence rule does not apply to videotapes and photographs, but rather
is restricted to writings.2' Photographs are admissible, at the discre-
tion of the trial judge, so long as they fairly and accurately depict the
subject of the photograph. 7 The fact that the photograph has been
enlarged is immaterial.2"'

VII. MISCELLANEOUS
The law of evidence, like everything else in our society, is increasingly

impacted by technological innovation. Now that every lawyer, real
estate agent, housewife with kids to shuttle, and, not incidentally, every

199. Id. at 720, 420 S.E.2d at 381.
200. Id.
201. O.C.G.A. § 24-3-16 (Supp. 1993).
202. 206 Ga. App. 143, 424 S.E.2d 372 (1992).
203. Id. at 144, 424 S.E.2d at 374.
204. Id., 424 S.E.2d at 373-74.
205. 204 Ga. App. 101, 418 S.E.2d 430 (1992).
206. Id. at 102, 418 S.E.2d at 431.
207. Id. at 103, 418 S.E.2d at 431-32.
208. Id., 418 S.E.2d at 432.
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drug dealer has a cellular telephone, the court of appeals decision in
Salmon a State2' is of considerable interest. In Salmon defendant
sought to impeach a prosecuting officer with a recording of a telephone
conversation between the officer and a prosecution witness. The officer
was usingi a cellular telephone, and defendant intercepted the conversa-
tion by using a radio scanner.210 The trial court refused to allow
defendant to impeach the officer with his tape recorded conversation
because, the trial court concluded, defendant had recorded the conversa-
tion illegally.2 ' The Official Code of Georgia Annotated ("O.C.G.A.")
section 16-11-62(4) makes illegal the interception of any "message sent
by telephone, telegraph, letter, or by any other means of private
communication."212  The court of appeals reversed, holding that,
because cellular telephone conversations are transmitted over radio
waves, they cannot be considered private, and therefore the legislature
could not have intended these conversations to be protected by O.C.G.A.
section 1611-62.213

209. 206 Ga. App. 469, 426 S.E.2d 160 (1992).
210. Id. at 470, 426 S.E.2d at 161.
211. Id.
212. O.C.G.A. § 16-11-62(4) (1992).
213. 206 Ga. App. at 470, 426 S.E.2d at 162.
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