
Commercial Law

by James C. Marshall

Once again the most significant developments during the survey
period were legislative. Article 2A governing leases of goods was added
to Georgia's version of the Uniform Commercial Code ("U.C.C.") effective
July 1, 1993.1 And effective July 1, 1994, Georgia will have a central
filing system for Article 9 financing statements.2 Despite their
importance, however, this Article does not review either of these
legislative developments, in part because they already have been
reviewed elsewhere,3 but primarily because court decisions provided
more than enough raw material for this year's survey.

* Professor of Law, Walter F. George School of Law, Mercer University. Princeton
University (A.B., 1972); Boston University (J.D., 1977). Member, State Bar of Georgia.

1. 1993 Ga. Laws 633.
2. 1993 Ga. Laws 1550. The new central filing system should eliminate the all-too-

common perfection problem caused by filing financing statements in the wrong county since
the new law permits filing in any county. 1993 Ga. Laws 1550. Presumably the Georgia
system established by the new law will qualify as an approved central filing system under
the federal Food Security Act of 1986. 7 U.S.C.A. § 1631 (1986). If so, opinions like the
survey period decision in Ashburn Bank v. Farr, 206 Ga. App. 517, 426 S.E.2d 63 (1992),
might surface with less frequency. In Farr the court deemed irrelevant Ashburn Bank's
contention that Farr did not act in good faith when he purchased cattle that were subject
to the Bank's properly perfected security interest. Since no federally approved central
filing system, existed in Georgia, the court essentially ruled that the bank could protect its
interest in farm products from purchasers like Farr only by sending Farr individual notice
of its interest in a form specified by the Food Security Act. The bank admittedly had not
sent the notice. It therefore lost despite Farr's alleged bad faith.

3. Mr. Robert D. Strauss served as chair and Professor Michael D. Sabbath of Mercer
University Sehool of Law served as the reporter for the State Bar of Georgia subcommittee
that considered and recommended the adoption of Article 2A. Each has written about
Georgia's Article 2A. See Strauss, Equipment Leasing Under U.C.C. Article 2A-Analysis,
Practice, Suggestions, 43 MERCER L. REV. 853 (1992).

The Article 9 central filing revisions are discussed in Cathy Harper Gee, Richard P.
Kessler, Jr. & Albert H. Conrad, Jr., New Georgia UCC Article 9 Amendments-Central
Indexing and Local Filing, Secured Lending Program Materials, Georgia Institute of
Continuing Legal Education (1993).
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I. CONFIRMATION OF SALES UNDER POWER

Disputes concerning confirmation of foreclosure sales produced several
noteworthy opinions during the survey period. Georgia creditors secured
by real property normally hold deeds to secure debt that include a power
of sale which may be exercised by the creditor if the debtor defaults
upon the underlying obligation.4 The creditor exercises this power of
sale by conducting a foreclosure without judicial assistance, a nonjudicial
foreclosure sale. But the creditor essentially must use the same process
as would be employed in a judicial sale.5 The creditor must advertise
the sale, including a description of the property, in an appropriate local
newspaper at least once a week for the four weeks preceding the sale.'
Unless a court orders otherwise, the creditor must hold the sale "by
public outcry" at the county courthouse on the first Tuesday of the
month between the hours of 10:00 a.m. and 4:00 p.m. 7

The creditor who conducts such a nonjudicial sale of real property
cannot obtain a deficiency judgment following the sale unless it initiates
a "confirmation proceeding" in the local superior court within thirty days
of the sale.' At this confirmation proceeding, the creditor must
establish that proper process was followed and that the "property so sold
brought its true market value."9 In Wheeler v. Coastal Bank,10 a panel
of the court of appeals decided that "true market value" means the price
that would be obtained by an owner in an arms-length transaction free
of the shadow of default and potential bankruptcy." The Wheeler court
held that it was inappropriate to reduce this price by anticipated
expenses associated with carrying the property and liquidating it.12

4. See O.C.G.A. §§ 44-14-161 to -165 (1982).
5. See id. § 44-14-162 (1982); Id. §§ 9-13-140 to -178 (1982 & Supp. 1993).
6. Id. § 9-13-140.
7. Id. § 9-13-161.
8. Id. § 44-14-161(a).
9. Id. § 44-14-161(b),(c). Regarding the burden of proof on the creditor, see Thompson

v. Maslia, 127 Ga. App. 758, 195 S.E.2d 238 (1972), and Wheeler v. Coastal Bank, 182 Ga.
App. 112, 354 S.E.2d 694 (1987).

10. 182 Ga. App. 112, 354 S.E.2d 694 (1987).
11. Id. at 114, 354 S.E.2d at 696.
12. Id. In Wheeler two appraisers testified that the "value" of the "probable selling

price" of the collateral would be between $140,000 and $145,000 and the lender's appraiser
testified that the lender would incur approximately $13,000 in costs attempting to resell r'
the property after obtaining ownership. Consequently, according to the lender, the
foreclosure sale price of $127,000 bid by the lender was the "true market value" of the
property. Id. at 113-14, 354 S.E.2d at 696.
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The decision in Wheeler certainly is subject to question, yet it was
reaffirmed, and perhaps even strengthened, by the survey period
decision in Gutherie v. Ford Equipment Leasing Co.13 Gutherie
involved an appeal from confirmation of a nonjudicial foreclosure sale of
a farm for $461,297. The lender's expert testified the farm could bring
$919,450 if marketed for two or more years, but the "quick sale" value
was only $459,450. The debtors' two appraisers testified the "market
time sale" value of the farm was $950,000 and $985,000 and that six
months to three years would be required to get these prices. "One
appraiser [for the debtors] opined that while the rapid timing of the
foreclosure sale might justify some discounting of the valuation, a 50
percent reduction was excessive, while the other appraiser [for the
debtors] stated that a quick sale value was not the same as true market
value."'4

The final appraiser's statement concerning the meaning of "true
market value" proved prophetic although that statement appears to
address a question of law, not one of fact. The Gutherie court held that
"true market value" meant the price that would be obtained "under the
usual market conditions for sales of such property."5 Evidently, on
Gutherie's facts, confirmation could not have been granted unless the
foreclosure sale brought at least $919,450, the lowest opinion in evidence
concerning the "market time sale" value. According to the court,
discounting the "market time sale" price is impermissible although the
undisputed evidence showed that the "quick [and unusual] sale" required
by the confirmation statute would bring a substantially lesser price. 6

The arguments offered by the Gutherie court in support of its decision
are not particularly persuasive. The court first'suggested that a "quick
sale" value would not be accepted as commercially reasonable if the case
had involved a personal property foreclosure under Article 9 of the
U.C.C.'7 However, this suggestion probably is not an accurate reflec-
tion of Georgia law.' Indeed, if the court wished to be consistent with

13. 206 Ga. App. 258, 424 S.E.2d 889 (1992).
14. Id. at 259, 424 S.E.2d at 890.
15. Id. at 261, 424 S.E.2d at 892.
16. Id.
17. Id. at 260, 424 S.E.2d at 891 (citing Parks v. Associates Commercial Corp., 181 Ga.

App. 235, 351 S.E.2d 661 (1986)).
18. See Lee v. Trust Co. Bank, 204 Ga. App. 28, 418 S.E.2d 407 (1992), and McMillan

v. Bank South, 188 Ga. App. 355, 373 S.E.2d 61 (1988). Each of these cases apparently
finds a wholesale price to be commercially reasonable under the U.C.C. And arguably
U.C.C. foreclosing creditors might be expected to obtain a higher price because U.C.C.
foreclosing creditors are not hampered by the requirement that they conduct their sales as
the sheriff would.
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the interpretation given by other Georgia courts to the "commercially
reasonable" price requirement of Article 9, a laudable goal, the Gutherie
court probably should have favored "quick sale" or some discounted
"market time sale" value over an undiscounted "market time sale" value
when construing the words "true market value" under the confirmation
statute.19

Of course, adopting "quick sale" or "discounted market time sale" value
as the appropriate test would not mandate acceptance of the absurdly
low figure, $459,450, given for that value by the lender's expert. As the
Gutherie court noted, the foreclosure sale bringing a particular price,
$461,297, does not mean the price equaled or exceeded "true market
value" within the meaning of the confirmation statute.' But it also
does not mean the price equaled or exceeded a "commercially reasonable"
value or "quick sale" value or "market time sale" value or "forced sale"
value or "discounted market time sale" value or any other value of the
property sold. Obviously, the protection afforded by the confirmation
statute would be rather hollow if "true market value" means nothing
more than the price brought at a regularly conducted foreclosure. But
this observation hardly supports the Gutherie court's choice of one
definition of "true market value" over another. The observation merely
explains the origin of the question before the court. Certainly an
additional inquiry concerning the relationship of price to some measure
of value is needed and clearly contemplated by the "true market value"
requirement in the confirmation statute. The question is what value.

More specifically, the question is what did the legislature mean by the
term "true market value" in the confirmation statute. Quick sale?
Market time sale? Discounted market time sale? The Gutherie court
defends its choice of the "market time sale" value with reference to the
legislative "purpose of providing debtor relief by limiting and abating

Of course, this part of the decision in Gutherie, that a "market time sale" price is
required under the Article 9 "Commercially Reasonable" standard, is dicta.

19. Besides seeking, but missing, consistency with the rules governing U.C.C.
foreclosures, the Gutherie court also referenced Internal Revenue Service regulations
rejecting the use of "forced sale" values for determining the "fair market value" of a
decedents estate. 206 Ga. App. at 260, 424 S.E.2d at 891. Unlike U.C.C. foreclosures,
however, the setting for the IRS taxation inquiry is hardly analogous to that at issue in
Gutherie. And the Gutherie court did not suggest that consistency with the IRS regulations
was desirable. It merely referenced those regulations to illustrate its opinion concerning
an appropriate definition of "true market value" within the meaning of the confirmation
statute.

20. 206 Ga. App. at 261, 424 S.E.2d at 892.
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deficiency judgments."21 But this language arguably is consistent with
any of the alternative choices for the definition of "true market value,"
particularly given the procedural requirements that must be complied
with in order to obtain confirmation. The Gutherie court's statement
that "market time sale" value must be chosen or otherwise "the
legislative purpose [of the confirmation statute] would be defeated'm
assumes, but does not demonstrate, a particular legislative purpose.

Perhaps the courts deciding Wheeler and Gutherie should have given
more attention to the restrictions the confirmation statute imposes on
the sale process. The sale under power cannot be confirmed unless it is
conducted in the same manner as a sheriff's sale.' As the undisputed
testimony of the experts in Gutherie recognizes, such a sale process
requires the impossible if it is to generate a "market time sale" price. So
adoption of a "market time sale" value to define "true market value"
within the meaning of the confirmation statute appears inconsistent
with the procedural command of that statute unless the statute is
intended to keep creditors from recovering the entire debt.

A "market time sale" definition virtually assures that creditors will not
recover the entire debt. Buyers willing to pay the price that a seller
might obtain from the property in an unhurried, unpressured sale rarely
attend nonjudicial foreclosure sales under power. If the foreclosure sale
must bring the "market time sale" value, the creditor usually will be the
purchaser. Theoretically, the creditor's purchase satisfies the debtor's
obligation in the amount of the purchase price. In reality, however, no
portion of the obligation is satisfied until the creditor receives cash or its
equivalent. Reducing the asset purchased at foreclosure to cash takes
both time and money. Time usually translates into more money lost.

Did the legislature intend to impose such penalties with the "true
market value" requirement? Or, put another way, did the legislature
intend to essentially guarantee that the creditor cannot collect the entire
debt? Such legislative intent is quite unlikely and, if effectuated, would
introduce a dramatic change in the existing law because it would
fundamentally alter established contractual rights and raise significant
constitutional issues, at least for loan agreements in existence upon the
effective date of the new legislation.' Courts should interpret statutes

21. Id. (citing First Natl Bank & Trust Co. v. Kunes, 230 Ga. 888, 199 S.E.2d 776
(1973) (holding that guarantors or sureties were debtors within the meaning of the
confirmation statute)).

22. Id.
23. See supra notes 5-9 and accompanying text.
24. The confirmation statute does not indicate that it is to be applied only to loans

originating after its enactment. Indeed, if its application were so limited, it would not have
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regulating private contractual relations to avoid penalties and constitu-
tional issues unless the statutory language admits of no other construc-
tion."

With respect to creditors who purchase at their own foreclosure sales
merely as one step toward liquidation of the asset,26 "true market
value" within the meaning of the confirmation statute should take into
account the direct and indirect expenses and benefits the creditor will
reasonably incur and enjoy while awaiting consummation of a "market
time sale."27 A discounted market time sale definition recognizes the
constraints and limitations imposed upon the creditor by the required
nonjudicial foreclosure process and assures that the debtor whose default
necessitated the collection process bears the normal and reasonably
foreseeable costs of that process. Courts should construe the confirma-
tion statute to protect the legitimate expectations of debtors in default
while not unduly burdening the creditor with excessive costs incurred as
a result of the debtor's default. Tipping the scales too far toward the
debtor increases the cost of credit for all debtors.

Decisions like Wheeler and Gutherie move the pendulum too far in one
direction, perhaps causing it to swing too far in another. If the
confirmation process is perceived to be unfair, some courts and all
informed creditors will seek to avoid or circumvent that process. One
circumvention technique involves obtaining judgment on the underlying
note before conducting the nonjudicial foreclosure sale.' Other

addressed many depression era foreclosures and would have failed its primary mission.
25. See, e.g., O.C.G.A. § 11-1-106 (1982). Is the legislative policy not the same? No

doubt there are many cases to that effect.
26. Some creditors, indeed, very few, purchase with the intent of owning the asset

rather than liquidating it. For these, Gutherie's "market time sale" value seems
appropriate.

27. The en banc decision of the court of appeals in Adams v. D & D Leasing Co., 191
Ga. App. 121, 381 S.E.2d 94 (1989), is a good illustration of the discounting process. The
degree to which discounting is appropriate may vary with the nature of the asset. For
example, little or no discounting would be appropriate if the asset foreclosed upon is fully
leased commercial rental property that will generate a lessor's ordinary income stream for
the purchasing creditor. On the other hand, an empty residential unit in a poor rental
market likely would entitle the creditor to full discounting since little or no income (or
enjoyment of possession) may be anticipated while awaiting a "market time sale."

28. In Taylor v. Thompson, 158 Ga. App. 671, 282 S.E.2d 157 (1981), a panel of the
court of appeals held that the confirmation process need not be completed by a creditor who
obtains judgment on the underlying obligation before conducting the nonjudicial foreclosure
sale. Id. at 673, 282 S.E.2d at 159; see also Vaughan v. Moore, 202 Ga. App. 592, 415
S.E.2d 47 (1992), in which the court makes clear that Taylor requires more than merely
bringing suit before selling. According to Vaughan, Taylor requires obtaining judgment
before selling. Otherwise, entry of judgment in a suit on the note following a nonjudicial
sale conducted during the lawsuit would, in essence, be entry of a deficiency judgment. Id.
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confirmation cases decided during this survey period are instructive
concerning additional avoidance or circumvention strategies.

The en banc survey period decision by the court of appeals in Turner
v. Commonwealth Mortgage Assurance Co.'s suggests that the presence
of mortgage insurance may render moot the necessity for confirmation
of nonjudicial foreclosures under powers of sale. The debtors in Turner
purchased, mortgage insurance as part of the original loan transaction.
As a condition for issuing its policy, the mortgage insurer required that
the debtors execute an indemnity agreement in its favor. Following
default, the lender conducted a nonjudicial foreclosure but did not seek
confirmation of the sale. This failure prompted the court to observe that
the lender could not obtain a judgment for any deficiency remaining on
the debt, a problem that apparently did not trouble the lender. It simply
recovered under the mortgage insurance policy.'

So the lender did not sue the debtors to recover a deficiency. But the
insurer did sue, and the discussion in Turner centered on whether the
insurer's action should be barred because of the failure to confirm the
foreclosure sale. The debtors unsuccessfully urged that the insurer's
action be characterized as a suit for a deficiency judgment within the
meaning of the confirmation statute. However, noting that the
confirmation statute is in derogation of the common law and must be
strictly construed," the court rejected this characterization and
concluded that the insurer merely sought judgment on an independent
contract, the indemnity agreement.3 2 Since the insurer was not seeking
a deficiency judgment following foreclosure, confirmation of the
foreclosure sale was not required. 3

The Turner court distinguished the facts before it from a 1981 federal
decision in which the conduct of the lender and a guarantor "constituted
a deliberate subterfuge of the confirmation statute."34 Presumably this

at 593, 415 S.E.2d at 47-48.
29. 207 Ga. App. 428, 428 S.E.2d. 398 (1993).
30. Id. at 428, 428 S.E.2d at 399.
31. Id. at 429, 428 S.E.2d at 399 (citing Bentley v. North Ga. Prod. Credit Ass'n, 170

Ga. App. 361, 317 S.E.2d 339 (1984), and Taylor v. Thompson, 158 Ga. App. 671, 282
S.E.2d 157 (1981)). Contrast these decisions with the survey period opinion in Gutherie
v. Ford Equip. Leasing Co., discussed supra notes 13 through 27 and accompanying text.
Instead of the result oriented statement like "the statute is in derogation of common law
and must be strictly construed," the Gutherie court evidently takes the result oriented view
that "the legislation must be broadly construed to accomplish its remedial objectives."

32. 207 Ga. App. at 429, 428 S.E.2d at 399.
33. Id.
34. Id. at 430, 428 S.E.2d at 400. In the earlier case, Redman Indus. v. Tower

Properties, 517 F. Supp. 144 (N.D. Ga. 1981), the guarantor sued the debtor on an
indemnity agreement and thereby sought to recover the amount of a payment made to the
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statement indicates one limit of the court's decision. Another is
suggested by the insurer's statement that its payment to the lender was
not determined with reference to the amount of the deficiency following
foreclosure. But the court does not mention this statement in the part
of its opinion discussing the failure to confirm.3" Although the court's
discussion of the significance of the statement is somewhat confusing,
the court indicates that, upon remand, the trial court should determine
the insurer's recovery with reference to the amount of the deficiency."6

Nevertheless, a later court may distinguish Turner from cases in which
the insurer's obligation to the lender is linked contractually to the size
of any deficiency following foreclosure. Such cases might be character-
ized as involving "a deliberate subterfuge of the confirmation statute."

The opinion in Turner leaves many unanswered questions. Debtors
cannot be bound by language in the original loari agreement expressly
waiving the protection afforded by the confirmation statute. Or can
they? Turner suggests that merely adding a requirement of mortgage

lender following a nonjudicial foreclosure sale that had not been confirmed. The Redman
court noted that failure to confirm ordinarily would be a defense to payment available to
the guarantor. Id. at 150 (citing First Nat'l Bank & Trust Co. v. Kunes, 230 Ga. 888, 199
S.E.2d 776 (1973)). Evidently, however, the guarantor could not or would not raise this
defense because of other dealings or contractual agreements with the lender, matters
unknown to the debtor. Under these circumstances, the usual subrogation theory would
not result in recovery by the guarantor from the debtor since, as the lender's subrogee, the
guarantor would be subject to the confirmation statute defense. And the Redman court
concluded that the presence of an indemnity agreement should not be permitted to change
this result. Otherwise, according to the Redman court, "there is a danger that the [debtors]
will be subjected to double payment and that the confirmation statute will be a mere
matter of form easily circumvented by clever draftsmanship and artful structuring of
transactions." 517 F. Supp. at 149.

35. By their agreement, the debtors indemnified the insurer with regard to payments
made pursuant to the mortgage insurance policy. The indemnity agreement described the
insurance policy as protecting the lender "against loss or a portion thereof" occasioned by
the debtor's default. 207 Ga. App. at 430, 428 S.E.2d at 400. In the second part of its
opinion, the court noted the insurer's admission that its payment was unrelated to the
amount received by the lender upon foreclosure. Indeed, although the evidence was
unclear, it appeared that the foreclosure and insurance proceeds substantially exceeded the
payoff on the note, plus attorney fees, plus expenses. "Such a result obviously extends
liability agreed to by the [debtors] and the indemnity agreement." Id. at 431, 428 S.E.2d
at 401. The court therefore remanded the case for a determination of the debtors'
appropriate liability. Could the debtors contend on remand that the description of the
insurance policy and the indemnity agreement obligates the insurer to pay the lender only
for losses occasioned by the debtor's default, not by losses occasioned as a result of the
lender's failure to confirm? Probably not, in light of the first portion of the Turner court's
opinion. What of losses occasioned by the lender's failure to obtain "true market value"
when conducting its nonjudicial foreclosure sale? Why not?

36. 207 Ga. App. at 431, 428 S.E.2d at 401.
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insurance could effectively accomplish such a waiver. Would the Turner
court have reached the same conclusion given evidence that the debtors
had no real option concerning the requirement of insurance and an
indemnity agreement? Or if the debtors were given the option of buying
a more expensive mortgage insurance policy that did not require an
indemnity agreement? What agreements other than insurance could be
covered by the reasoning of Turner? The earlier federal case cited and
distinguished by the Turner court indicated that an agreement to
indemnify a guarantor may not be used to circumvent the confirmation
requirement 7 Could the lender's holding company effectively take the
place of the insurer in Turner or would that be labeled a deliberate
subterfuge of the confirmation process?

Such questions illustrate the pandora's box opened by Turner, all in
the name of strictly construing the confirmation statute. The court
might have readily emphasized the need to construe language of the
confirmation statute in light of its remedial objective. And if the
statute's remedial objective had been the focus,- the court would have
adopted Judge Cooper's dissenting view and ignored the form of this
transaction for its substance.38 After all, the insurer certainly did not
lower its premiums in anticipation of the Turner result and, consequent-
ly, enjoyed a pleasant windfall.

So Turner adds a third party indemnity strategy to the established list
of devices used by lenders to avoid confirmation problems. Other
strategies were illustrated by additional survey period cases of note. In
both Devin Lamplighter, Ltd. v. American General Finance, Inc.39 and
Clements v. Fleet Finance, Inc.'°, a junior creditor acquired a senior
creditor's note and deed to secure debt. In Clements the court observed
that the junior creditor bought the senior position because it "was
concerned about its collateral position as the second mortgagee."4' The
Devin Lamplighter court gave no reason for the junior's acquisition of
the senior position in that case. Both courts concluded, however, that
the two debts were unrelated to one another despite the acquisition.
Consequently, according to both courts, confirmation of a foreclosure sale
of the senior deed was not a prerequisite to a subsequent suit on the
junior note although the foreclosure sale had been conducted by the
creditor bringing suit.42

37. See the discussion of Redman, supra note 34.
38. 207,Ga. App. at 432, 428 S.E.2d'at 401.
39. 206:Ga. App. 747, 426 S.E.2d 645 (1992).
40. 206,Ga. App. 736, 426 S.E.2d 910 (1992).
41. Id. at 737, 426 S.E.2d at 912.
42. Id. at 736, 426 S.E.2d at 913; 206 Ga. App. 747, 748, 426 S.E.2d 646, 647.
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Both Clements and Devin Lamplighter distinguish C. K. C., Inc. v.
Free,43 a 1990 case in which the court of appeals concluded that the
failure to confirm barred suit on one of two purchase money notes
secured by the same deed to secure debt. The Devin Lamplighter court
distinguished Free by saying "it is clear that [in Free] foreclosure under
the one security deed would encompass the one debt, notwithstanding
that that one debt had been evidenced by two separate notes."" But
the ability to distinguish an earlier case does not provide reason for
deciding a current one. Clements was the only affirmative reason or
authority cited by the Devin Lamplighter court in support of its
decision.

45

Clements was decided by a three judge panel of the court of appeals.
Two of the judges specially concurred and joined in a single concurring
opinion. So the official opinion of the court is joined by only one judge,
the author of that opinion.46 Both opinions distinguish Free for the
reason given in Devin Lamplighter. Free cites, quotes, and relies on a
1974 decision, Murray v. Hasty.7 Murray cites, quotes, and distin-
guishes a 1965 decision, Langley v. Stone.'

Langley's facts were quite similar to Clements, but the issue was
somewhat different. In Langley a junior creditor acquired a senior
position and consequently held two deeds securing different notes given
by the same debtor. He foreclosed the first deed for less than the first
note, tried but failed to obtain confirmation, and sued on the second
note. The debtor answered and counterclaimed, alleging that the
property's fair market value exceeded his total debt on both notes.49

The Langley court assumed the debtor could not raise denial of
confirmation in defense of the second note.50 In part to address this

43. 196 Ga. App. 280, 395 S.E.2d 666 (1990).
44. 206 Ga. App. at 748, 426 S.E.2d at 646.
45. Id. at 748, 426 S.E.2d at 647.
46. Ga. Ct. App. R. 35(b) provides:

A judgment in an appeal pending before a division which is generally concurred
in by all Judges of that division shall be a binding precedent; if there is a special
concurrence without a statement of agreement with all that is said in the opinion
or concurrence in the judgment only, it shall be a physical precedent only.

But the court in Devin Lamplighter referred to Clements as "controlling." 206 Ga. App. at
748, 426 S.E.2d at 647.

47. 132 Ga. App. 125, 207 S.E.2d 602 (1974).
48. 112 Ga. App. 237, 144 S.E.2d 627 (1965), overruled by Kennedy v. Gwinnett

Commercial Bank, 155 Ga. App. 327, 270 S.E.2d 867 (1980).
49. Id. at 238-39, 144 S.E.2d at 627-28.
50. By taking pains to distinguish the facts of Langley from those before it, the court

in Murray seems to assume that the confirmation statute would protect the debtor on facts
like those in Langley. The court in Free certainly reads Murray that way.
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problem, the court ruled that the debtor had a valid claim (or setoff)
against the creditor for damages caused by the creditor's breach of a
duty to fairly excercise the power of sale, measuring the damages with
reference to the difference between the sale price and the property's fair
market value.5

Any other rule would be an open invitation to fraud in cases of second
loans. The holder of first and second loans could sell under power in
the first and fail or refuse to secure an order of confirmation and get
the benefit of a foreclosure no matter how iniquitous, unfair and
fraudulent insofar as a fair exercise of a power of sale is concerned. 2

Langley's solution to the two note problem, giving debtors a cause of
action for a foreclosing creditor's failure to obtain fair market value, was
overruled in 1981.' So its solution to the potentially "iniquitous,
unfair and fraudulent" creditor foreclosure practice was undone. Had it
anticipated the ultimate fate of its solution, would the Langley court
have so cavalierly dismissed the possibility that the confirmation statute
might offer some protection?

Multiple-note cases in recent years, like Free, appear to have been
governed by an "inextricably intertwined" standard.' 4 The single-judge,
official opinion in Clements mentions the term in distinguishing Free."5

The two-judge concurring opinion does not. Instead, the concurring
opinion focuses on the question of merger. The first deed to secure debt
in Free included an open end clause. But because Georgia law limits the
effectiveness of such clauses to contractual debts arising between the
original parties to the instrument, the concurring opinion notes that this
open end clause in the first deed to secure debt could not drag in the
second note.56 Consequently, the concurring opinion states, no merger
of the two debts occurred, at least in so far as the first deed to secure
debt was concerned. The opinion then states a conclusion that although
foreclosure of the first deed extinguished the second deed, foreclosure of
the first deed did not satisfy or extinguish the second note.57

This conclusion leaves unaddressed the evil that concerned the
Langley court in 1965. Might not separate notes merge for some

51. 112 Ga. App. at 239-40, 144 S.E.2d at 628-29.
52. Id. at 240, 144 S.E.2d at 629.
53. Kennedy v. Gwinnett Commercial Bank, 155 Ga. App. 327, 270 S.E.2d 867 (1980).
54. See, e.g., C.K.C., Inc. v. Free, 196 Ga. App. 280, 283, 395 S.E.2d 666, 668 (1990),

and United States v. Yates, 774 F. Supp. 1368, 1375 (M.D. Ga. 1991).
55. 206 Ga. App. 736, 738, 426 S.E.2d 910, 913.
56. Id. at 739, 426 S.E.2d at 914. Judge Carley relies upon O.C.G.A. § 44-14-1 (1982),

which limits the effectiveness of such open-end clauses to the original parties.
57. Id. at 739-40, 426 S.E.2d at 914.
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purposes although not for others? Like the confirmation statute, the
portion of the "open end clause" statute relied upon by the concurring
judges in Clements was designed, at least in part, to protect debtors
against creditor overreaching. How odd that it should be cited as
authority limiting the effectiveness of the confirmation statute. This
same statute could have been cited to illustrate the "intertwined" nature
of junior and senior debts for it establishes a mechanism to protect
junior creditors from additional advances by the senior.

Perhaps the Clements court should have chosen the "inextricably
intertwined" standard and reached a different result. But it did not, and
lenders should plan accordingly. Junior lenders concerned about the
confirmation requirement should consider purchasing the senior's
position. Foreclosing under the junior deed will require confirmation.
Foreclosing under the senior evidently will not. Lenders might even
consider planning a junior/senior acquisition during the initial loan
process. But that seems a bit Machiavellian and unlikely because other,
less cumbersome circumvention techniques are readily available. For
one, lenders might require mortgage insurance as in Turner. For
another, lenders could simply have the collateral protect a guarantee,
not the primary debt.

The efficacy of the latter strategy is supported by the survey period
decision in Spencer v. South TRust Bank of Atlanta.' In Spencer the
principle obligor was not permitted to complain of a failure to confirm
the foreclosure sale of collateral given by a guarantor to secure the
principle obligation.59 Of course, the guarantor is permitted to com-
plain,' and the same debt is involved.

58. 208 Ga. App. 538, 430 S.E.2d 853 (1993).
59. Id. at 538, 430 S.E.2d at 854.
60. Complain about what? As is discussed infra in notes 66 through .74 and

accompanying text, an appropriately drafted guarantee agreement will limit severely the
defenses a guarantor might otherwise raise. Guarantors may waive the right to complain
of the release or impairment of other collateral, including other guarantors. United States
v. Yates, 774 F. Supp. 1368, 1375 n.4 (M.D. Ga. 1991) (citing Casgar v. Citizens & S. Nat'l
Bank, 188 Ga. App. 234, 372 S.E.2d 815 (1988)). And if release or impairment of other
collateral may be waived, it seems logical that failure to confirm the foreclosure sale of
other collateral could also be waived. Indeed, in dicta, the court in Yates implies just that.
Id. at 1375-76. But if guarantors can waive the failure to confirm, why not allow principal
obligors to waive as well?

The confirmation requirement might be viewed as a jurisdictional prerequisite to
obtaining a "deficiencyjudgment." If so, then it cannot be waived by those it shelters. And
it shelters guarantors. First Nat'l Bank & Trust v. Kunes, 230 Ga. 888, 889, 199 S.E.2d
776, 778 (1973). So assuming the confirmation'requirement is jurisdictional, guarantors
cannot waive its protection. That guarantors can waive other impairment of collateral
defenses creates an apparent inconsistency, an inconsistency due, in part, to the very
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Spencer like Gutherie, Turner, Devin Lamplighter, and Clements,
may be fairly subject to question, but the author is tiring of these
confirmation cases if the reader is not. So let's move on after one
summary observation: The many Georgia decisions narrowly construing
the confirmation statute and thereby inviting simple strategies for
circumvention of its beneficial objective all focus upon the meaning of
the statutory term, "deficiency judgment." Viewing that term from the
debtor's perspective, virtually any judicial process brought by a creditor
(or its successor in interest or its contractually related party) is designed
to obtain a judgment in order to collect a deficiency when that judicial
process follows 1 the creditor's non-judicial foreclosure. The precise
theory of liability does not change the debtor's bottom line perspective.
And who reasonably could doubt that the Georgia legislature was
viewing liability from a debtor's perspective when it drafted the
confirmation statute?

II. MORE DOCUMENTATION FOLLIES: GUARANTY AGREEMENTS

Southeastern Automotive Warehouse, Inc. v. McCurdy2 involved an
open account line of credit supplied to a corporation. The president of
the corporation executed the application for credit and requested an
extension in the amount of "$500 - $5,000." The president of the
corporation signed, indicating her title as president and evidently
thinking that she signed only in a representative capacity. But the
application included language that the signor personally guaranteed the
account. So when the credit went into default, the lender pursued the
president individually as a guarantor.'

Open account forms of this sort illustrate, once again,"4 that corpo-
rate officers must be quite careful what and how they sign. Such forms
are true traps for the unwary if they effectively bind the officer as an
individual. The MeCurdy court did not reach this question, however.
Assuming for the sake of argument that the form did bind the individu-
al, the court affirmed summary judgment in her favor on the theory that

narrow construction given the confirmation statute by Georgia courts (with notable
exceptions like Wheeler and Gutherie, discussed supra notes 10 through 27 and
accompanying text).

61. For that matter, pre-foreclosure process may be similarly viewed whenever the
debtor understands that the creditor will foreclose the collateral as one step in the
collection process.

62. 205 Ga. App. 550, 422 S.E.2d 574 (1992).
63. Id. at 551, 422 S.E.2d at 574.
64. For a discussion of this problem and the decision in Gigandet v. Lighting Galleries,

Inc., 191 Ga. App. 536, 382 S.E.2d 600 (1989), see Marshall, Commercial Law, 42 MERCER
L. REV. 107, 122 (1990).
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her risk had been increased because the credit line had grown to
$38,000, well beyond the "$500 - $5,000" requested in the credit
application she had signed.65

Though cleverly drafted in one sense, the McCurdy credit application
evidently fell short in another. The credit application must have omitted
language indicating that the guarantee protected all advances, including
those beyond the credit requested. Better yet (or worse yet?)," the
drafter could have included the succinct waiver language commonly
found in current, well drafted, Georgia payment guarantee forms. A
number of decisions bespeak the effectiveness of such waiver language,
including the survey period decision in Southeastern Bank v. Renfro.67

The waiver language in Renfro preceded an endorsement on a note and
stated, quite simply, that "[tihe undersigned endorsers ... jointly and
severally ... consent to ... the release of any collateral applicable
thereto ... without affecting or releasing the liability of any of the
endorsers or guarantors.' The court found this language effective to
waive the endorser's impairment of collateral defense.6'

Lenders often ask accomodating parties to sign as comakers, rather
than endorsers, a request designed to strengthen the lender's status
because true comakers are primarily liable and do not enjoy certain
defenses available to endorsers. But Georgia law permits a comaker to
establish accomodating status by parol proof.7" And as is illustrated by
the survey period decisions in Cohen v. Northside Bank & Trust Co.7"
and Darien Bank v. Miller,7" the comaker who successfully establishes
accomodating status often secures a release from liability because of an
impairment of collateral or increased risk defense.

65. McCurdy, 205 Ga. App. at 551, 422 S.E.2d at 574.
66. The choice here depends upon whether language within a corporate agreement

should be permitted to personally obligate the officer(s) executing the agreement on behalf
of the corporation without requiring some clear indication from the officer(s) that they
contemplated and agreed to personal liability.

67. 208 Ga. App. 487, 430 S.E.2d 860 (1993).
68. Id. at 488, 430 S.E.2d at 861.
69. Id.
70. O.C.G.A. § 1I-3-415(3) (1982). See also Spillers v. First S. Bank, N.A., 185 Ga.

App. 580,582,356 S.E.2d 151, 153 (1988); Bank of Terrell v. Webb, 177 Ga. App. 715, 718,
341 S.E.2d 258 (1986).

71. 207 Ga. App. 536, 428 S.E.2d 354 (1993).
72. 208 Ga. App. 562, 431 S.E.2d 165 (1993). Evidently the same bank was involved

in Southeastern Bank v. Renfro, discussed supra notes 67 through 69 and accompanying
text. Darien Bank later became Southeastern. No doubt, with the benefit of hindsight, the
bank's officers would have structured the deal in Miller so that the accommodating party
signed as an endorser, like Renfro, rather than as a comaker.
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Well drafted notes should protect the lender against the problems
encountered in Cohen and Miller. The note should include language like
that in Renfro made applicable to all parties executing the note,
regardless in what capacity.73 Alternatively or in addition, the lender
might require that makers or comakers execute a document containing
detailed waivers similar to those found in well drafted payment
guarantee forms. Lenders might also consider including a clause in their
notes stating that execution of the note as maker or comaker precludes
later assertion of accomodating status.7 4 If a maker or comaker balks
at execution of such a note, then the lender could require execution of an
appropriate waiver document entitled something like "Agreement of
Accomodating Maker."

III. A REMINDER: BEWARE THE ORAL PROMISES OF GEORGIA
LENDERS

The survey period decisions in Breckenridge Creste Apartments, Ltd.
v. Citicorp Mortgage, Inc.,75 Studdard v. George D. Warthen Bank76

and Bridges v. Reliance Trust Co.7" are reminders that borrowers must
beware the oral commitments of Georgia lenders. Both Breckenridge
Creste and Studdard are fairly straightforward applications of Georgia's

73. For example, in recent years Trust Company Bank of Middle Georgia, N.A. has
used the following language in its commercial notes:

Each obligor agrees that the holder shall have no responsibility for the collection
or protection of any property securing this note, and expressly consents that the
holder may from time to time, without notice, extend the time for payment of this
note, or any part thereof, waive its rights with respect to any property or
indebtedness, and release any other Debtor from liability, without releasing such
obligor from any liability to the holder ....

The term "obligor" means any party or other person signing this note, whether
as maker, endorser or otherwise .... The term "Debtor" means any obligor or
any guarantor of this note.

The power to release presumably includes the power to impair, but most lenders might be
comforted by a specific reference to impairment of collateral.

74. Parol proof seeking to directly contradict such a statement should not be admissible
absent very unusual circumstances. See McWane Cast Iron Pipe Co. v. Barrett, 72 Ga.
App. 161, 33 S.E.2d 528 (1945).

75. 826 F. Supp. 460 (N.D. Ga. 1993).
76. 207 Ga. App. 80, 427 S.E.2d 58 (1993).
77. 205 Ga. App. 400, 422 S.E.2d 277 (1992).
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Statute of Frauds.7" Bridges demonstrates how difficult it can be to
surmount the Statute.

In Bridges the lender committed in writing to fund the construction of
two commercial buildings in Cobb County. After the loans were closed
but evidently before any substantial draws were made, the borrower
discovered that the construction could not be undertaken without
doubling the size and expense of the project. He then allegedly
explained to the lender's loan officer that he could not complete the
larger project without additional advances beyond those previously
committed and was told by this officer to proceed with the construction,
that "something will be worked out."79

As it happened, however, things did not work out. The borrower
commenced construction with the expectation that the lender would
advance the needed additionalofunds to complete the larger project and
that these additional advances would be made on the same terms and
conditions as those previously committed in writing. But the lender did
not make advances beyond the initial written commitment. As a result,
the borrower allegedly was unable to complete construction and
eventually defaulted. When the lender sued on the note, the borrower's
defense and counterclaim both relied on the lender's failure to abide by
its alleged commitment to make the additional advances needed to
complete the project. 80

With the exception of a problem with renewal fees,"1 the court of
appeals affirmed summary judgment for the lender on both the defense
and counterclaim. 2 In doing so, the court characterized as "specula-
tive" and "invalid" the borrower's assumption that the terms for

78. Effective July 1, 1988, Georgia's Statute of Frauds was amended to provide that
any "commitment to lend money" is unenforceable without a writing. O.C.G.A. § 13-5-30
(Supp. 1993); 1988 Ga. Laws 403, § 1.

In Breckenridge Creste, the borrower contended that the lender breached an dial
commitment to provide long term financing of $5,250,000. The lender's standby
commitment gave this figure as the maximum amount that would be loaned. The lender
offered $4,875,000 based upon a subsequent appraisal. 826 F. Supp. 460, 462. In
Studdard the borrower alleged an oral agreement to provide a $120,000 line of credit. The
lender did provide $40,000 evidenced by a note, but this extension did not satisfy the part
performance exception to the statute of frauds because it was "not at all inconsistent with
the lack of an agreement to lend [the borrowers] any additional sum whatsoever." 207 Ga.
App. 80, 80, 427 S.E.2d 58, 59.

79. 205 Ga. App. 400, 403, 422 S.E.2d 277, 277-78.
80. Id.
81. The court stated that'the lender "waived its right to renewal fees" because "each

renewal document recited that is was the first renewal of the loan and stated that any
subsequent renewal would be subject to a renewal fee." Id. at 401, 422 S.E.2d at 278.

82. Id.
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repayment of the additional advances would be identical to those of the
advances previously committed in writing.' Consequently, as a matter
of law, the court concluded that "the alleged oral agreement was
unenforceably vague" and therefore could not give rise to an effective
parol contract under the part performance exception to the Statute of
Frauds." In addition, such an unenforceably vague agreement could not
provide the foundation for an action in fraud' or for promissory
estoppel.M

Few construction lenders make advances without assurances that
adequate capital is committed to complete the project.87 Assuming the
lender in Bridges learned that the project could not be completed with
the original written commitment, subsequent advances are strong
evidence of the lender's additional commitment to fully fund the
expanded project unless the lender understood the needed additional
funds were to come from another source. Yet the court in Bridges
concluded the advances made "did not establish the lender's intent to
waive the requirements of the written loan and proceed under a different
oral agreement.' Evidently the court so concluded because the
written loan agreements stated that the lender could make advances
"even in the event that the borrower acts adversely to the terms of the
loan without waiving the lender's right to demand payment or any other
provision or obligation of the loan.' 9

IV. MATERIALMEN TAKE NOTE: SIMPLY SUPPLYING THE JOB Is NOT
ENOUGH

In Benning Construction Co. v. Dykes Paving & Construction Co.,'
a materialman's lien proved unenforceable because, according to the

83. Id. at 402, 422 S.E.2d at 279.
84. Id.
85. Id. at 402-03, 422 S.E.2d at 279 (quoting Reuben v. First Natl Bank, 146 Ga. App.

864, 866, 247 S.E.2d 504, 507 (1978)).
86. Id. at 403,422 S.E.2d at 280 (quoting Reuben, 146 Ga. App. 864, 866-67, 247 S.E.2d

504, 507 (1978)).
87. Construction financing is short term and typically is repaid through long term

financing. Incomplete projects usually are ineligible for long term financing and rarely
generate sufficient income to repay the construction loan. Realizing upon partially
constructed collateral is a lender's nightmare.

88. 205 Ga. App. 400, 402, 422 S.E.2d 277, 279.
89. Id. (emphasis supplied). Of course, if the parties had entered into a new oral

agreement, then the advances would have been made pursuant to that agreement, and this
clause of the written agreement would be irrelevant. Arguably, therefore, the clause is
irrelevant to the question whether a new agreement has been reached.

90. 263 Ga. 16, 426 S.E.2d 564 (1993).
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court, the materials were not provided to a "subcontractor" within the
meaning of Georgia's lien law.91 The general contractor had included
a clause prohibiting subcontractors from assigning performance of their
work without permission. Nevertheless, the paving subcontractor did
assign performance, and unfortunately, the subcontractor's assignee
performed substandard paving. It also did not pay its supplier, leading
the supplier to assert a materialman's lien against the property. At the
owner's insistance, the general contractor replaced the paving.
Apparently, neither the owner nor the general contractor benefitted from
the materials provided by the supplier.2

These facts prompted the Benning Construction court to observe:

To [rule for the supplier] would create a rule that one who furnishes
construction materials to a contractor or subcontractor acting without
proper authority becomes a secured creditor with the advantage of a
guarantee provided by the lien statutes. This would result in a liberal
rather than strict construction of the lien laws. Further, it would
prevent parties from protecting themselves, as Benning did in this
case, by including an anti-assignment clause in its contracts with
subcontractors."

The Benning Construction decision should prompt materialmen to
obtain assurances from owners .or general contractors that those who
obtain materials for a job are authorized subcontractors. The mere fact
that the materials are actually delivered to the job is not sufficient in
light of this decision. Presumably, however, if the general contractor or
owner accepts work done by an unauthorized subcontractor, the
materialmen's statute should protect the supplier unless the contractor
or owner can show detrimental reliance. Accepting the work would be
an implied acceptance of the unauthorized subcontractor. Even if the
work is rejected, receipt of benefit from materials supplied would at least
be grounds for an unjust enrichment claim even if the supplier is not
protected by a materialmen's lien.

V. Is SENDING A LETTER SAFER THAN OBTAINING AN AFFIDAVIT?

With some exceptions, Georgia law provides that advances made
against an open end clause in a deed to secure debt may be capped by
a junior lender once the senior lender has actual notice of the junior

91. Id. at 18, 426 S.E.2d at 566 (construing O.C.G.A. §§ 44-14-360(9), -361(b) (Supp.
1993)).

92. Id. at 17, 426 S.E.2d at 565.
93. Id. at 19, 426 S.E.2d at 567.
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lender's presence."4 "In addition to other means of furnishing actual
notice and for the purpose of this subsection, actual notice shall be
deemed to have been given" by sending a copy of the junior's security
instrument to the senior by certified mail with receipt acknowledged by
the senior.95 But the language of the statute suggests that certified
mail is not the only means of complying with the actual notice require-
ment. Would it not be even safer to obtain an affidavit from the senior
lender acknowledging notice, stating the amount then due on the debt,
and further stating that the lender will not make additional advances
other than those which fit within the exceptions to the open end statute?

Apparently the answer might be no. Although obtained for a purpose
different than providing notice under Georgia's open end statute, just
such an affidavit was secured by a junior lender in Muller v. Resolution
Trust Corp." Unfortunately, however, the Resolution Trust Corpora-
tion ("RTC") became receiver for the senior lender. And under the often
criticized doctrine in D'Oench, Duhme & Co. v. Federal Deposit Insurance
Corp. ,9" the court concluded that the RTC was not on notice, and hence
not subject to, the affidavit because the affidavit was not part of the
senior's records.98 At least a certified letter is likely to find its way into
the senior's records. Perhaps the affidavit should have also stated that
a copy of the affidavit would be maintained in the senior lender's official
records. But even that statement is no guarantee that it would be so
placed and maintained.

VI. BANK CREDIT REPORTING VERSUS PRIVACY RIGHTS

In Hickson u. Home Federal of Atlanta," a federal court refused to
grant summary judgment in favor of a lender that allegedly invaded
privacy rights by filing a credit report concerning the borrower's default.
The borrower merely alleged an invasion of privacy' as a result of this

94. O.C.G.A. § 44-14-2 (1982). The exceptions are "advances made"
(1) To pay taxes;
(2) To pay premiums on insurance on the property;
(3) To pay sums due to the holder of a deed to secure debt or lien on the

property without which payment the secured position of the holder of the
mortgage or deed to secure debt advancing such payment would be jeopardized;

(4) To repair, maintain, or preserve the property; and
(5) To complete improvements on the property.

Id.
95. Id.
96. 148 B.R. 650 (S.D. Ga. 1992), affd, - F.3rd _ (11th Cir. 1993).
97. 315 U.S. 447 (1942).
98. 148 B.R. 650, 656.
99. 805 F. Supp. 1567 (N.D. Ga. 1992).
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notice to the credit agency, and developed no additional facts in response
to the bank's motion for summary judgment. Nevertheless, the court
found that by "construing [the borrower's] pleadings broadly, ... [the
borrower] could prove some set of facts in support of his claim for
invasion of privacy.""°  The court found no Georgia law directly on
point, but did state that the borrower's authorization of credit checks by
others would constitute a waiver of the right to privacy."0'

If they do not already do so, the decision in Hickson should prompt
lenders to include a clause in their standard documentation authorizing
credit checks and credit reporting. That type of authorization is
virtually implied in modem lending relationships, which makes the
decision in Hickson all the more surprising. What person competent
enough to execute a loan agreement does not know that adverse credit
reporting is one of the consequences of default?

VII. CONSIDERATION To SUPPORT WORKOUT
In Brewer v. Trust Co. Bank..2 the borrower voluntarily surrendered

possession of an automobile that was later sold in foreclosure, leaving a
deficiency. When the lender sought a deficiency judgment, the borrower
contended, in part, that she understood the surrender to be in full
satisfaction of the lender's claim.' 3

Because [the borrower] was already legally obligated to surrender
possession of the collateral upon default and [the lender] was legally
entitled to take possession of the collateral, there could be no accord
and satisfaction in this case even if we assume that the [borrower]
delivered the vehicle on the express condition that the delivery
extinguished the debt. °4

Consideration would have been sufficient under Georgia law if the
alleged agreement had been reached as a stated alternative to bankrupt-

100. Id. at 1574.
101. Id. at 1573 (citing Molton v. Commercial Credit Corp., 127 Ga. App. 390, 193

S.E.2d 629 (1972)). This waiver observation is interesting. Because the court would not
grant summary judgment in Hickson, evidently lenders may violate privacy rights merely
by making a reports. Which comes first, the waiver or the report? Surely the court is not
suggesting that credit reports may be submitted only after a borrower has requested credit
from a third party and has authorized that third party to conduct a credit check. How
would that system function? Should a lender simply tell credit agencies that it has credit
information about a borrower and await contact from that agency and proof of waiver
before revealing the information?

102. 205 Ga. App. 891, 424 S.E.2d 74 (1992).
103. Id. at 891, 424 S.E.2d at 75.
104. Id. at 892, 424 S.E.2d at 76.
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cy.'0 It might also have been sufficient if the borrower's insolvency
motivated the agreement." e

105. See Dawson v. Beall, 68 Ga. 328 (1872); Powers v. American Natl Bank, 113 Ga.
App. 302, 147 S.E.2d 791 (1966).

106. See Prather v. Citizens Natl Bank of Dallas, 582 S.W.2d 903, 906 (Tex. Civ. App.
1979); Blaylock v. Akin, 619 S.W.2d 207, 209 (Tex. Civ. App. 1981).




